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ORANDUM FOR DUBLEY H. CHARMAN 'h5700
Assoclate Counsel to the Prasident

Re; Appointment of a Foreign Natiomal to the
National Voluntary 3a£v1¢a‘&§?£s¢zyrﬁeﬁ§s&1

This vesponds to your memorandum of April 19, 1974,
inquiring whather any legal problems would be rvaised by =
the appointment ¢f an Ivanisn national, who is emrrently
serving as 2 Politdesl Counselor to the Xranlsn Ambgaasdow, = .
to the aboveventitled Advisery Council. In our view theve
is no statutory barrier to guch sn appofntuent. Howsver,
as moted below, Ivanien law, diplemetic practice add pelicy
{ssues should also be considered bafore an appointment: is
made. . ‘ , ' |

Section 405(a) of the Domestic Volunteer Service Act
of 1973, Pub. Law 93-113, 87 Stat. 394, established the
Kational Voluntary Service Advisory Council. Its member-
ahip 192 _ | | _

to be composed of net wore than twenty flve
mambars eppointed. . . by and serving at the
vleasure of the President. Such membere shall
be raprasentative of public and private orgeniza-
tioms, greups and individuels interested in
gserving and benefited by prograns cerrfed out
under this Act and the Peasce Corxps Act (22 U.8.C.
2501 st geq.). . . Mewhbers of the Ceuncil. . .,
while attending meetings of such Couneil shall
receive compensation snd travel expenses ag
provided in gection 402(2) of this Aet with
respect to experts and consultants. . . .




prog:

| SOEEeR teers, and natio s cualitdema
| gepraseiting such groups. 8. Rep. Ho. 93811, .
934 Cong., 18E. Sess, (1973) (emphasis added). . ' |
We bave baen informelly edvised by ‘tha General tounsel's
ice in the Peage Covps that ssversl Pesce Surps volunteers
resently serving in Iran. Thezefore, ve genclude thet
stonel wauld not becauss of the leck of pmarican
barred, unday 'ﬂi& teras of Pub, L. 93-113, |

h
- gn the other hend, tha affect UpoR this sppolatzent
of the Coastitution 1 provision prohibiting United States
4ftisints fros rocelving emoluments from foreign States
‘and the requirement of the Civil Service laws that persdus
sppolated to offices of hener ox profit undsr the United
States swear an oath of alle isnce to the United Btstas
ia wach lews clear.®/ Article 1, section g, clauge 8 of
the Comstitutieca providas: .

‘No Title of Nebility shall be gra:t"., i by the
Uoited Stetes: And ne Person holding gny Offlce.
of Profit or Trust undar them, sbell, without th

%/ 1t is clear That the Daseitis Volunteer gervice ASE
‘does not iupose any such cath upon Natlonsl Voluntary
guevies Advisery Councll wmembmrs. . -
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B Hiatory of the deafting
diffarent g‘iﬁaﬁ ﬁﬁ ig e
[ ﬁtm:e «gi this -

13' finds some
jage of this cluuss. However, ..
3 ﬁsﬁ ﬂs&&s provision casts &
pomewhat éig:iaisﬁss tha

21;7:- TR

3:2 ia wi. ﬁm& Eiié &a ates duriog the ku t&mﬁm L
an and the subssguant State ratification pr

eadings

.. hibieion was “deewed necessary to preserve the
ﬁﬁﬁtﬁi&é seat:aa afﬁ,ﬁaia from externsl in~

rarvend, The

Becerds of |
389 (1937 ed.). As Eﬁ:ﬁlﬁiﬁﬁé
yai:ifiaaﬁim debnta {a the

t‘fhis} r&sﬁﬁmﬂm regtyaing any msaa :

in offlce fx

septing of any pragent o m}_ﬁ%

ment, title, 'nr afﬁis:&, from any fovelgn primce
o BEACE. . o ¥ This vestriction ig provided to

GErYy m A1l men havae & natural Lo~

maﬂt zighﬁ of vaocsiving escluments from any
one, unless | they be pestrained by the regulation

wity. An sgeident which actuslly

e I?'Eﬁ‘ﬁ: wz&d in producing the rastﬁzﬁim.

A box wns gﬁm to our awhasssdor by the
kind of our sllies. It was thought m&%i

order to excluds corruption and foreigm influence,

to prohibit say one in office from recelving

or

holding any - mimm £mm faraign stete. III

FParrsnd, at 32?;.
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gt of foreign presents or titles once =a sppoint-

a1y offlce had been wade, it comnot be said with o
the ssme degves of certalaty thet the prohibition was also
to presiude the sppointment of persona vho axe

gatended

: the selection

graved that this cenatiiuial

kas net congented gnd that the Advisory Council is an
srofit, Nevertheless, for the veasons
v belew, we do oot faal 1t 18 nacassery

| office of twust ¢

. Firat, there 1s & substantial guastion vhether mpmber=
ahiip on the Gounoll constitutes holdia an office of profit
or trust under the United Beates within the masning of :

. the constitutionsl lengmge. ruthorities have split cone...

cerning the precise meaning of thase wovds. Exomples of 0 o

offices desmad te fit within these dafindtionspare wany

gnd varied. Former Attaxney genavsl Ackersman held, for

. exsmple, that & sdnister pleipotentiarcy from our govern«
catwq powar aertainly holds sn office of profit

ves and that the vecelpt of

and trust undex the Uatted Stas

& similar conslssion from o thivd power gives him an office

undey thet power vhich the Constitution forblds hia o
aceept: 13 Op. Arty. Gen. 337 (1871)., Similarly, it bas

. besn held that a U.S, Marshal cawmol consgtitutionally also
aot as a commercial agent for Prance, § Op. Atty. Gen. 409
(1854), snd that & ratired enlisted meuber of the armed
sorvices who socepts etploynent with 8 foreign government

@il be regerded sg holding an office within Art. T, sus. :

.l -




ﬁm&h&tﬁiﬁﬁt@ﬁé@;&éﬁt; taas é&mé an eﬁf&é& under

';H‘z s&aﬁiﬁm oy enployrie

: prment. the ters
wmm and
(é ﬂélh)

mgﬁaxﬁ “-':--mmmm o
AUTES 8y '“a‘ '. yahs M&Bim of ?mi@asm miw

s%:%gi#&i aam on an iam font bssia gére aot officers

of the toited Staves, @ although paid by the government for
perforuing ‘these functicds, becsuse ehe dutieg they gaseu

ﬁﬁmé were oaly aéeasiml god mxz@mimm

mmae m&mf, would sesm applicable hare. The
pﬂmgy mgamihiutms of the Couneil are to advise the .
peete h yespect te pokley matters srising in the
adninistration of the Voluataxy Service snd Pesce Corps
‘ ﬁﬁﬁﬁ te wake recor stions for iuproviag the
aﬁﬂm&iwmw af such pmtm and to submit an gunual
report conteining its resommends dations to the President
faz mgamiﬁwl to Congress. Although 1t 1is diffinrclt to
rmine in sdvedce the exact workload and meeting schedule
oumetl, LE other aﬂviwry comalttees sexve 88 2 .
mﬁel, j.!: segms falr to essume the gounoil's work for the
wast part will be performed on & sporadic and tesporTary
bagls. Thug, 1t could be asssarted that meshership on this

ugf.
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. f, sévi#&

. 4n order to wslve the
held thet the Constiteti

governmen :
| -m&ﬁm pursuant to an 86T of Emgrﬁsa mmﬂzmg

ii éma m msﬁimta cvice 15 4
ﬁi tmg @:: pmﬁt mﬁag he Hﬁim szza::ssﬁ :

Seaond i.t: aleo seens te&sﬁaﬁkia to argus thﬂz
lsas amag&tzﬁd, at lesge fmplicitedly, te t&&
of forelgn nationals on this Councll, ¢ th 3 ,
rutionsl prohibitions of the "M i.iiﬁy“ slaune Bre gwide&* :
1t scems falfly elesr that gongress does not bave to wank-
fest its consant axpressly ia the lenguage of 2 shetute
s prohibition on the recsipt of pwmes, -
titles, o mmutgw I,n 1947, Attorasy Generel Clark,
: y ded not ﬁar&i,é tha geceptance
of emaauﬁa by Weather Bureen employess from 8 ﬁmm
ant when those employe da orais

e ,,’_'_;jmiéaian with foreign go itg. 40 Op. aaty.f
513 {1 As noted sbhove, the legislative bistory
: i _'}icz; Yolunteay Service Act clesyly sesma to eaﬁ*
1&% foraion vationals sesving us wenbers of the Advisos
Gﬁfkﬁiail, and thin manifestation of fntent would aam o
zaastimﬁg t:iie r&qﬁiait:e consant.

ma é&ﬁi& xa@mizm&s relating to CH¥il Service employ:
ment alse raise legel problenns, however not becausse the
Tranten offteisl is probibited by these laws foom taking
the osth, but rather becanse that officisl way not wish
o or may be precluded by Irenisn law from taking mn cath
of sllegisnce to the United smt:ea. 5 9.5.0. 3331 provides:

An i;iéividﬁal , except the President, eleacted
or sppointed to an office of homor ox profit in
the civil service or uniformed services, ghall
ke {an opth of allegiance to tha United Sta#esl

The "eivil service™ emists af %all agpaizx&im positicns
in the executiva, 3uéieia1 and legislative branches of
¢he Govermment of the United States, except positicns in
the. uniformed sexrvices.” 3 U.5.C. 2101.
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TG, The Coupt

- affled af trust on p‘f&fﬁ: wii—:—hia the maaning
%ﬂi&y" elause of the Comstitution, there 18 2 eplit.
of seity 8¢ to what persons ate f,‘.f':_‘j_.;xed m f:g!m ﬁhia
aaa v of &llegmea Wa have been sdilse
by the Chief Bxecutive Clerk of the mm Eegaa t‘k&t g!;m
standard practize has hawn to require sppointess to ads
‘wigory somulttess to take su oath of office miasg swh
geﬁsm ere serving vmshgnﬁ mmﬁm,

In contrast o this m&t&ry approach the (

¢ "”gmllez L
- general bas ruled that, although agents and m&i& R
appeinmé ﬁy tzh& tnited States to present clalms té z:ha -
Clainm siesion of the Ualted Btates and mm, L
Lo "Jf"_';._;-i s!wd by tréaty, must tike the osth
maﬁ’fﬁﬁéﬁ in Zavissd Seatute § 1757, & predecessor of
5 U.5.0. 3331, the Come
“to toka that cath !aemm méaz t:ha mm a:cﬁ tha tmaﬁy
they ysre sob consider -
& Comp. Gan, 112 (1%&).. ’E’ha a&ﬂi 3 e was iutm:*
pretad as Ycenfined to offisers of ﬁm 3&1&&6 States dn
 the aénatitutionsl sgﬁsgg 1&&33 officers whoss appoiat-
ment is vested by lew in the President of the United %ta#m&.ﬁ
the zonrhs af lafw,. a:r ::h‘;, heads of departmenta.” Id. gt
s v Qaneral bas aleo held, however, Ethak
foreign nationals ag:aémtg& ag professors to the Emi
Acadeny sutst take this cath of offfce and that anm met
which permits employment of uaticnalsidops Aot exeuses tbiﬁ
mﬂiﬂmﬁ. 2% Comp. Osn. 301 (1943).

The Court of Qzaima has memamé sinzﬂar &iﬁﬁiml‘éy :
in iﬁt&fﬂt‘eﬁiﬂg this requirvemsnt., Uhile, on the one tmx;!,,
iz E:as heié thst & éisbugaiag agent: of the Treassury Dep
Baptlett aited States, 39 Ct. Cl. 338 (ﬁa&) .
m&t a; smiﬁl immw af , ﬁa&eiga atean msaels (Glavey
the :xx:@seri‘aé eath, is has, oo m athar hand, con-
t:lsades} that a zlerk to & supsrvisor of internsl revenuas,
maalar agmm, and persuns eaployed by Comgress te gmgam

.

szmszmmsam‘ |

dnsloners thomaalves did sot have




' mﬁ eﬁit tha 'pahlmeiea of statutes are ot &fﬁe@é
28 ¢£ mﬁifm 3331 or 1vs yrgdmegm
{trad S i& %g* GL» 88 (1539); ,e.: m
t. Gl Brucy v. Usited

_ feape - ‘.
_ - 12 op Agt@; sg_;;_.aaéa)* _ _
‘ , mlamzan of Eim ,: -1 aters of &hia hsm ms vided
| !n aaﬁeiﬁdiﬂs thet ms&s’iﬁ of Coumselor Qourts aré mot
e . vequived to take the sath of aﬁﬂm gregoribed by thg T
L s rﬁmmg &f pestion 3331, he axglaimé that a gmﬁl
' ' aﬁ&tﬂﬁa , tovering & wide range of subjeqts, however broad
ite terms, m neﬁ nacesgerily eypl;r to evary gubject
within that renge 23 Op. Atty, Gen, 508, 609-10 (1902).
After gai;ing mﬁ: the statute in wxﬁm -d4d not fopode
=y any eitizenship wequ remente on such mmhg}.x; he mm&z

Yﬁﬁ; :

Bmz 1f not cltizens, then t:he:vr are, ia is
sontemplsted, subjests of & forelp uvation; and it
cannot for & wowent be mpgasaﬂ that any law was
maan&ﬁéwmmafﬁ fo ’-"@jmtme&ﬂs
of sllegisnce to the tnjted States . . » + An
2lien, dasiring to b&nem & oitizen, may m an
coth of sllegisnce, but it is not belioved that
the United States can mqutm or sacure sn oath
of sllsglande from one who s2ill vethins end
. owes sllegisowe te his own country. Such. double
alleglunce is mwaﬁhig and canaot exdat.
;”‘c ﬂt 51211 : }

while ve bﬂim it iz & close qa%kima becande the
volunteer Sexvice Act dows nof impose eitigenship require-
ments on mambarg of the Advisory Counail, but éws gaen
to infer thelr eligibility for such mutsbership, the
reasoning of Attoraey Jemeval Koox is oot inapposite to
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be ¢ "‘i:iaaé tsé'&miué
shione V[_aa% taqnimamsakem
# m United. %#;&Eag. e

| aﬁ@% ezE ai Log:

afﬁ course, :i-.,i: te #15& imgagm& aot tQ mﬁ@k &ha

. affects zhia w&a@aﬁt gy have upen our tyeaty abiigas- g
e 3 4 ﬁ&i&ﬁﬁﬁﬁ* Alehough we sre net

avare of auy i.ﬁf: statutory prohibitions against

utilining foraign diplomatic aﬁﬁizm:s 4n the wanner. qone o

tamplated, such use =gy be inmsiﬁm& with traditionsl
1ewa 25 ‘ ; favolvesent of éigimm w
miries in shi.

*aﬁ‘m 1&&1%@&" vent 110 letions
provides that #1Y gar:s:sas enjaymg éi :imﬁie privileges -

snities "have a duty oot iﬁgﬁxfﬁiﬁ -$n the iasemi

eyt
&ﬁf&iﬂﬂ"ﬁ{#ﬁ z:ha rmi. sﬁaﬁm ? Whitman, Digest of

_ Tnternstional Law 142 (1970). ggemmt: of such & iﬁr&gn

mz&mi £o m aﬂﬁﬁa:y goumittes whose p % 3
ig a a%iu&ﬁ& ﬁ* _yuluntesr prograns ¢ ould be &mﬁw&é
by soma ag &N vOWan Vanred fncxusion of foreign officlals
im:e tha iat:wml aﬁﬁsixa of tha I mw& Sates.

casslution of this and ather aimiler m’:@%m, |
meslum shﬁ affe;ez the contemplated eppointuent could
have upon other txeaties, gmmglm or our diplomatic

relacions in general would geen to Tie wit in the wwim# |

of the Seatz Depaxime €, Accordingly, you way wish to ob-
rein the visws of that ae;m:e:mt m those issugs.

Fioally, beczuse we do not &aw whether Yranian lew
has any beswling on the mattar, ws o&n uwasmﬁy exgrass
no agmim thereon.

Robert G. tixon, IT.
- Adglstant Attorney Genaxral
offiee of Lezal Counsel




