
From: "Houlton, Tyler' (b)(6) per OHS 

Date: December 23, 2017 at 6:08:55 PM CST 
To: "Houlton, Tyler" (b )(6) per OHS > 

Subject: OHS Statement on Immigration Backgrounds of 

Recent Terror-Related Su.spects 

Attributable to OHS Acting Press Secretary Tyler Q. Houlton: 

"The Department of Homeland Security can confirm the suspect 
involved in a terror attack in Harrisburg, Pennsylvania and another 
suspect arrested on terror-related money laundering charges were 
both beneficiaries of extended family chain migration. 

Ahmed Amih EI-Mofty was a haturalized U.S. citizen who was 
admitted to the United States from Egypt on a family-based 
immigrant visa. EI-Mofty was killed yesterday in a shootout after 
allegedly opening fire and targeting police .at multiple locations in 
Harrisburg, Pennsylvania. The long chain of migration that led to the 
suspect's admission into the United States was initiated years ago by 
a distant relative of the suspect. One of the most recent links in that 
chain was an extended family member admitted into the United 
States from Egypt on an F24 visa. 
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Separately, Zoobia Shahnaz, who has. been charged with laundering 
bitcoins. to support ISIS, is a naturalized U.S. citizen who came to the 
United States from Pakistan on an F43 vis.a. The F43 vis.a is available to 
the children of F41 visa holders who were sponsored by other family 
members that obtained citizenship. 

These incidents highlightthe Trump administration's concerns with 
extended family chain migration. Both chain migration and the 
diversity visa lottery program have been exploited by terrorists to 
attack our country. Not only are the programs less effective at driving 
economic growth than merit-based immigration systems used by 
nearly all other countries, the programs make it more difficult to 
keep dangerous people out of the United States and to protect the 
safety of every American." 

On background, please contact the FBI for further questions on the 
investigation. 

Tyle-r Q. Houlton 

Press Secretary (Acting) 
Department of Homeland Security 

[@@·Mt•liM 
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From: Watts, Brad (Judiciary-Rep) (mailto (b) (6) 
Sent: Wednesday, January 3, 2018 7:41 PM 
To: Watts, Brad (Judiciary-Rep) (b)(6) 
Subject: law360: ICE Must Release 300 Iraqi Detainees, Mich. Judge Says 

ICE Must Release 300 Iraqi Detainees, Mich. 
Judge Says 

Share us on: By Kelty Knaub 

Law360, New York (January 3, 2018, 4.18 PM EST)-A Michigan federal judge ruled Tuesday that the 

U.S. government must release by Feb. 2 nearly 300 lratti detainees who have been in custody for at 

least six months unless an immigration judge finds that a detainee is either a flight rlsk or a threat to 

public safety 

U.S. District Judge Mark A. Goldsmith issued the ruring nearly two months after the American Civil 

Liberties Union urged the court to release the group on the ground that their detention violates the 

Immigration and Nationality Act and is unconstitutionaL 

The ACLU argued in early November that Immigration and Customs Enforcement has refused to 

release the Iraqis despite a July 24 order hatting their deportation and pressed the court to release them 

under orders of supervision, unless ICE can show that they will likely be deported soon or have their 

cases reviewed, or can show that they are a fHght risk or danger to their community 

Judge Goldsmith sided with the organization on Tuesday, saying he will grant relief by creating a way 

for detainees who are entitled to bond hearings to have them. 

"Our legal tradition rejects warehousing human beings whjle their legal rights are being determined, 

without an opportunity to persuade a judge that the norm of monitored freedom should be followed" the 

judge said. 

In the same opinion, Judge Goldsmith denied the government's b1d to dismiss the Iraqis' detention 

claims, saying the court has already ruled that the detarnees not only state a plausible claim for relief 

but are likely to succeed on the merits. 

The judge also granted a bid for certification of three subclasses of detainees and appointed Margo 

Schlanger of the ACLU Fund of Mich(gan and Kimberly Scott of Miller Canfield Paddock & Stone 

PLC as class counsel The proposed primary class- which consists of Iraqi nationals in the U.S. who 

had final removal orders at any time between March 1, 2017 and June 24, 2017 - has not yet been 

certified, according to the order, which noted that the plaintiffs amended the class to extend through 
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March 1 

A conference is scheduled for Jan 11 to address any issues raised by the opinion. 

The ACLU also asked the court to clarify its July 24 order so that members of the proposed class who 

filed motions to reopen their immigration cases before receiving their newly disclosed immigration 

records are protected from deportation for three months after they receive the files. 

Judge Goldsmith said Tuesday that reflef regarding the files will be addressed separately. 

"The government has caused Iraqi families immense suffering by detaining their loved ones 

unnecessarily for months,-. Judy Rablnovitz, deputy director of the ACLU's Immigrants' Rights Project, 

said in a statement Tuesday, adding that the "ruling shows that enough is enough." 

"Now, everyone is that much closer to being released and home with their families where they belong," 

Rabinovitz said. 

A U.S. Department of Justice official told Law360 that the agency "is disappointed with the decision. and 

is reviewing it to determine next steps." 

On July 24, Judge Goldsmith found that the nearly 1,400 Iraqi immigrants with prior criminal convictions, 

who were detained from their homes during immigration sweeps and ln many cases were transferred 

from their home states, had seen their access to legal options prohibitively restricted, according to the 

ruling. The Trump administration filed an appeal of the order with the Sixth Circuit in late September. 

Many of the immigrants had long been on lists for deportation, but Iraq refused to accept them, so they 

had no real reason to incur the cost and risk of reopening their administrative rmmigration proceedings 

to contest the orders, the ]udge said. 

But as conditions In Iraq rapidly deteriorated and a sudden diplomatic deal this spring between the U .S. 

and Iraq started the deportation gears turning, few of the immigrants had a chance to take action on 

their cases before ICE swept in and detained them severing their access to legal resources, Judge 

Goldsmith found. 

Keeping them from contesting their deportation orders and then speedily shipping them back to Iraq 

would violate thef r due process rights, according to the order. 

A group of 100 Detroit-based Iraqi nationals with prior criminal convictions initially filed a habeas corpus 

putative class action petition on June 15, seeking to block ICE from deporting them, court records show. 
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Immigration sweeps began with rrttle notice after the US. in March struck a dear with Iraq that made it 

easier for the federal government to ship people back to their country of origin, according to filings in the 

case. 

ICE began arresting the Iraqi immigrants on June 11, saying that the country had "agreed to take them 

back," accordfng to the petition. After their arrest, the detainees were transferred to detention centers in 

Arizona, Louisiana and Ohio, according to court documents. 

Many of the immigrants are Chaldean Christians, who are known targets of persecution in the region, 

making them eligible for protection from removal under the INA and the Convention Against Torture, as 

well as the Frfth Amendment's due process clause, the petitioners have argued. 

The petitioners are represented by Michael J. Steinberg, Kary L Moss, Bonsitu A Kitaba and Marian J. 

Aukerman of the American Civil liberties Union of Michigan, Judy Rabinovitz, Lee Gelemt and Anand 

Balakrishnan of the ACLU Foundation Immigrant Rights Project, Kimberly L Scott and Wendolyn 

Wrosch Richards of Miller Canfield Paddock & Stone PLC Margo Schlanger and Samuel R Bagenstos 

of the ACLU Fund of Michigan, Susan E. Reed of the Michigan Immigrant Rights Center, Nora 

Youkhana and Nadine Yousif of Code Legal Aid Inc., Lara Finkbeiner, Mark Doss and Mark Wasef of the 

International Refugee Assistance Project, Maria Martmez Sanchez of the ACLU of New Mexico and 

William W. Swor of William W Swor & Associates. 

The government is represented by Vinita B. Andrapalliyal Michael A Celene and Joseph A Darrow of 

the Department of Justice. 

The case Is Hamama et al v Adducci, case number 2:17-cv-11910, in the U.S District Court for the 

Eastern District of Michigan. 

-Additional reporting by Dave Simpson, Kat Greene and Nicole Narea. Editing by Jack Karp. 

OC-0mments 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ARIZONA 

THE UNI TED STATES OF AMERICA, 

Plaintiff, 
Civil Action No. 

V. 

THE STATE OF ARIZONA, et al., 

Defendants. 

DECLARATION OF DANIEL H. RAGSDALE 

Pursuant to 28 U.S.C. § 1746, I, Daniel H. Ragsdale, declare and state as follows: 

1. I am the Executive Associate Director for Management and Administration at 

U.S. Immigration and Customs Enforcement (ICE) within the U.S. Department of Homeland 

Security (DHS). I have served in this position since January 2010. Before that, I served as a 

Senior Counselor to ICE's Assistant Secretary from November 2008 until October 2009, and, 

prior to that, as the Chief of the ICE Enforcement Law Division from October 2006 until 

November 2008. From September 1999 until September 2006, I served in several positions in 

ICE's Office of Chief Counsel in Phoenix, Arizona. I also was designated as a Special Assistant 

U.S. Attorney (SA USA), which allowed me to prosecute immigration crimes. 

Under the supervision of ICE's Assistant Secretary, I have direct managerial and 

supervisory authority over the management and administration of ICE. I am closely involved in 

the management oflCE's human and financial resources, matters of significance to the agency, 

and the day-to-day operations of the agency. I make this declaration based on personal 
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knowledge of the subject matter acquired by me in the course of the performance of my official 

duties. 

Overview of ICE Programs 

ICE consists of two core operational programs, Enforcement and Removal 

Operations (ERO), which handles civil immigration enforcement, and Homeland Security 

Investigations (HSI), which handles criminal investigations. I am generally aware of the 

operational activities of all offices at ICE, and I am specifically aware of their activities as they 

affect and interface with the programs I directly supervise. 

4. HSI houses the special agents who investigate criminal violations of the federal 

customs and immigration laws. HSI also primarily handles responses to calls from local and 

state law enforcement officers requesting assistance, including calls requesting that ICE transfer 

aliens into detention. However, because of the policy focus on devoting investigative resources 

towards the apprehension of criminal aliens, the responsibility of responding to state and local 

law enforcement is shared with, and is increasingly transitioning to, ERO to allow HSI special 

agents to focus more heavily on criminal investigations. On an average day in FY 2009, HSI 

special agents nationwide arrested 62 people for administrative immigration violations, 22 

people for criminal immigration offenses, and 42 people for criminal customs offenses. 

5. ERO is responsible for detaining and removing aliens who lack lawful authority 

to remain in the United States. On an average day, ERO officers nationwide arrest 

approximately 816 aliens for administrative immigration violations and remove approximately 

912 aliens, including 456 criminal aliens, from the United States to countries around the globe. 

As of June 2, 2010, ICE had approximately 32,313 aliens in custody pending their removal 

proceedings or removal from the United States. 

2 
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6. In addition to HSI and ERO, ICE has the Office of State and Local Coordination 

(OSLC) which focuses on outreach to state, local, and tribal law enforcement agencies to build 

positive relationships with ICE. In addition, OSLC administers the 287(g) Program, through 

which ICE enters into agreements with state, local, and tribal law enforcement agencies for those 

agencies to perform certain federal immigration enforcement functions under the supervision of 

federal officials. Each agreement is formalized through a Memorandum of Agreement (MOA) 

and authorized pursuant to Section 287(g) of the Immigration and Nationality Act (INA), 

8 u.s.c. § 1357(g). 

7. Consistent with its policy of focusing enforcement efforts on criminal aliens, ICE 

created the Secure Communities program to improve, modernize, and prioritize ICE's efforts to 

identify and remove criminal aliens from the United States. Through the program, ICE has 

leveraged biometric information-sharing to ensure accurate and timely identification of criminal 

aliens in law enforcement custody. The program office arranges for willing jurisdictions to 

access the biometric technology so they can simultaneously check a person's criminal and 

immigration history when the person is booked on criminal charges. When an individual in 

custody is identified as being an alien, ICE must then determine how to proceed with respect to 

that alien, including whether to lodge a detainer or otherwise pursue the alien's detention and 

removal from the United States upon the alien's release from criminal custody. ICE does not 

lodge detainers or otherwise pursue removal for every alien in custody, and has the discretion to 

decide whether lodging a detainer and/ or pursuing removal reflects ICE's policy priorities. 
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ICE Initiatives and Activities in Arizona and at the Southwest Border 

8. ICE has devoted substantial resources to increasing border security and combating 

smuggling of contraband and people. Indeed, 25 percent of all ICE special agents are stationed 

in the five Southwest border offices. Of those, 353 special agents are stationed in Arizona to 

investigate crimes, primarily cross-border crimes. ERO currently has 361 law enforcement 

officers in Arizona. Further, the ICE Office of the Principal Legal Advisor (OPLA) has 147 

attorneys stationed in the areas of responsibility on the Southwest border, including 37 attorneys 

in Arizona alone to prosecute removal cases and advise ICE officers and special agents, as well 

as one attorney detailed to the U.S. Attorney's Office for the District of Arizona to support the 

prosecution of criminals identified and investigated by ICE agents. Two additional attorneys 

have been allocated and are expected to enter on duty as SAUSAs in the very near future. 

9. ICE's attention to the Southwest Border has included the March 2009 launch of 

the Southwest Border Initiative to disrupt and dismantle drug trafficking organizations operating 

along the Southwest border. This initiative was designed to support three goals: guard against 

the spillover of violent crime into the United States; support Mexico's campaign to crack down 

on drug cartels in Mexico; and reduce movement of contraband across the border. This initiative 

called for additional personnel, increased intelligence capability, and better coordination with 

state, local, tribal, and Mexican law enforcement authorities. This plan also bolstered the law 

enforcement resources and inforn1ation-sharing capabilities between and among DHS and the 

Departments of Justice and Defense. ICE's efforts on the Southwest border between March 2009 

and March 2010 have resulted in increased seizures of weapons, money, and narcotics along the 

Southwest border as compared to the same time period between 2008 and 2009. ICE also 

4 
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increased administrative arrests of criminal aliens for immigration violations by 11 percent along 

the Southwest border during this period. 

10. ICE has focused even more closely on border security in Arizona. ICE is 

participating in a multi-agency operation known as the Alliance to Combat Transnational Threats 

(ACTT) (formerly the Arizona Operational Plan). Other federal agencies, including the 

Department of Defense, as well as state and local law enforcement agencies also support the 

ACTT. To a much smaller degree, ACTT receives support from the Government of Mexico 

through the Merida initiative, a United States funded program designed to support and assist 

Mexico in its efforts to disrupt and dismantle transnational criminal organizations, build capacity, 

strengthen its judicial and law enforcement institutions, and build strong and resilient 

communities. 

11. The ACTT began in September 2009 to address concerns about crime along the 

border between the United States and Mexico in Arizona. The primary focus of ACTT is 

conducting intelligence-driven border enforcement operations to disrupt and dismantle violent 

cross-border criminal organizations that have a negative impact on the lives of the people on both 

sides of the border. The ACTT in particular seeks to reduce serious felonies that negatively 

affect public safety in Arizona. These include the smuggling of aliens, bulk cash, and drugs; 

document fraud; the exportation of weapons; street violence; homicide; hostage-taking; money 

laundering; and human trafficking and prostitution. 

12. In addition to the ACTT, the Federal Government is making other significant 

efforts to secure the border. On May 25, 2010, the President announced that he will be 

requesting $500 million in supplemental funds for enhanced border protection and law 

enforcement activities, and that he would be ordering a strategic and requirements-based 

5 

Document  ID:  0.7.22688.25086-000004  



              

              

         

     


            

         

                

               

                

             


              


   


              

              


              

             

               

            


           

             

              


             

 

               


  

Case  2:10  cv  01413  SRB  Document  27  4  Filed  07/07/10  Page  7  of 55  

deployment of 1 ,200 National Guard troops to the border. This influx of resources will be 

utilized to enhance technology at the border; share information and support with state, local, and 

tribal law enforcement; provide intelligence and intelligence analysis, surveillance, and 

reconnaissance support; and additional training capacity. 

1 3. ICE also is paying increasing attention to alien smuggling, along with other 

contraband smuggling, with the goal of dismantling large organizations. Smuggling 

organizations are an enforcement priority because they tend to create a high risk of danger for the 

persons being smuggled, and tend to be affiliated with the movement of drugs and weapons. ICE 

has had success of late in large operations to prosecute and deter alien smugglers and those who 

transport smuggled aliens. During recent operations in Arizona and Texas, ICE agents made a 

combined total of 85 arrests, searched 1 8  companies, and seized more than 100 vehicles and 

more than 30 firearms. 

14. This summer, ICE launched a surge in its efforts near the Mexican border. This 

surge was a component of a strategy to identify, disrupt, and dismantle cartel operations. The 

focus on cartel operations is a policy priority because such cartels are responsible for high 

degrees of violence in Mexico and the United States-the cartels destabilize Mexico and threaten 

regional security. For 1 20 days, ICE will add 1 86 agents and officers to its five Southwest 

border offices to attack cartel capabilities to conduct operations; disrupt and dismantle drug 

trafficking organizations; diminish the illicit flow of money, weapons, narcotics, and people into 

and out of the U.S.; and enhance border security. The initiative, known as Operation Southern 

Resolve, is closely coordinated with the Government of Mexico, as well as Mexican and U.S. 

federal, state and local law enforcement to ensure maximum impact. The initiative also includes 
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targeting transnational gang activity, targeting electronic and traditional methods of moving illicit 

proceeds, and identifying, arresting, and removing criminal aliens present in the region. 

15. Although ICE continues to devote significant resources to immigration 

enforcement in Arizona and elsewhere along the Southwest border, ICE recognizes that a full 

solution to the immigration problem will only be achieved through comprehensive immigration 

reform (CIR). Thus, ICE, in coordination with DHS and the Department's other operating 

components, has committed personnel and energy to advancing CIR. For example, ICE's 

Assistant Secretary and other senior leaders have advocated for comprehensive immigration 

reform during meetings with, and in written letters and statements to, advocacy groups, non

governmental organizations, members of the media, and members of Congress. Other ICE 

personnel have participated in working groups to develop immigration reform proposals to 

include in CIR and to prepare budget assessments and projections in support of those proposals. 

ICE Enforcement Priorities 

16. DHS is the federal department with primary responsibility for the enforcement of 

federal immigration law. Within DHS, ICE plays a key role in this enforcement by, among other 

functions, serving as the agency responsible for the investigation of immigration-related crimes, 

the apprehension and removal of individuals from the interior United States, and the 

representation of the United States in removal proceedings before the Executive Office for 

Immigration Review within the Department of Justice. As the department charged with 

enforcement of federal immigration laws, DHS exercises a large degree of discretion in 

determining how best to carry out its enforcement responsibilities. This discretion also allows 

ICE to forego criminal prosecutions or removal proceedings in individual cases, where such 

forbearance will further federal immigration priorities. 
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17. ICE's priorities at a national level have been refined to reflect Secretary 

Napolitano's commitment to the "smart and tough enforcement of immigration laws." Currently, 

ICE's highest enforcement priorities-meaning, the most important targets for apprehension and 

removal efforts-are aliens who pose a danger to national security or a risk to public safety, 

including: aliens engaged in or suspected of terrorism or espionage; aliens convicted of crimes, 

with a particular emphasis on violent criminals, felons, and repeat offenders; certain gang 

members; and aliens subject to outstanding criminal warrants. 

18. Other high priorities include aliens who are recent illegal entrants and "fugitive 

aliens" (i. e. ,  aliens who have failed to comply with final orders of removal). The attention to 

fugitive aliens, especially those with criminal records, recognizes that the government expends 

significant resources providing procedural due process in immigration proceedings, and that the 

efficacy of removal proceedings is undermined if final orders of removal are not enforced. 

Finally, the attention to aliens who are recent illegal entrants is intended to help maintain control 

at the border. Aliens who have been present in the U.S. without authorization for a prolonged 

period of time and who have not engaged in criminal conduct present a significantly lower 

enforcement priority. And aliens who meet certain humanitarian criteria may not be an 

"enforcement" priority at all-in such humanitarian cases, federal immigration priorities may 

recommend forbearance in pursuing removal. 

19. ICE bases its current priorities on a number of different factors. One factor is the 

differential between the number of people present in the United States illegally-approximately 

10.8 million aliens, including 460,000 in Arizona-and the number of people ICE is resourced to 

remove each year-approximately 400,000. This differential necessitates prioritization to ensure 

that ICE expends resources most efficiently to advance the goals of protecting national security, 
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protecting public safety, and securing the border. Another factor is ICE's consideration of 

humanitarian interests in enforcing federal immigration laws, and its desire to ensure aliens in 

the system are treated fairly and with appropriate respect given their individual circumstances. 

Humanitarian interests may, in appropriate cases, support a conclusion that an alien should not be 

removed or detained at all. And yet another factor is ICE's recognition that immigration 

detainees are held for a civil purpose-namely, removal-and not for punishment. Put another 

way, although entering the United States illegally or failing to cooperate with ICE during the 

removal process is a crime, being in the United States without authorization is not itself a crime. 

ICE prioritizes enforcement to distinguish between aliens who commit civil immigration 

violations from those commit or who have been convicted of a crime. 

20. Consequently, ICE is revising policies and practices regarding civil immigration 

enforcement and the immigration detention system to ensure the use of its enforcement 

personnel, detention space, and removal resources are focused on advancing these priorities. For 

example, ICE has two programs within ERO designed to arrest convicted criminal aliens and 

alien fugitives. These are the Criminal Alien Program (CAP) and the National Fugitive 

Operations Program (fugitive operations). ICE officers assigned to CAP identify criminal aliens 

who are incarcerated within federal, state, and local prisons and jails, as well as aliens who have 

been charged or arrested and remain in the custody of the law enforcement agency. ICE officers 

assigned to fugitive operations seek to locate and arrest aliens with final orders of removal. 

These officers also seek to locate, arrest, and remove convicted criminal aliens living at large in 

communities and aliens who previously have been deported but have returned unlawfully to the 

United States. They also present illegal reentry cases for prosecution in federal courts to deter 

such recidivist conduct. 
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21. Likewise, in keeping with the Secretary's policy determination that immigration 

enforcement should be "smart and tough" by focusing on specific priorities, ICE issued a new 

strategy regarding worksite enforcement. This strategy shift prioritized the criminal 

investigation and prosecution of employers and de-emphasized the apprehension and removal of 

illegal aliens working in the United States without authorization. Although Federal law does not 

make it a distinct civil or criminal offense for unauthorized aliens merely to seek employment in 

the U.S., such aliens may be removed for being in the U.S. illegally. ICE's new strategy 

acknowledges that many enter the United States illegally because of the opportunity to work. 

Thus, the strategy seeks to address the root causes of illegal immigration and to do the following: 

(i) penalize employers who knowingly hire illegal workers; (ii) deter employers who are tempted 

to hire illegal workers; and (iii) encourage all employers to take advantage of well-crafted 

compliance tools. At the same time, the policy recognizes that humanitarian concerns counsel 

against focusing enforcement efforts on unauthorized workers. The strategy permits agents to 

exercise discretion and work with the prosecuting attorney to assess how to best proceed with 

respect to illegal alien witnesses. One of the problems with Arizona Senate Bill 1070 (SB 1070) 

is that it will divert focus from this "smart and tough" focus on employers to responses to 

requests from local law enforcement to apprehend aliens not within ICE's priorities. 

22. In addition to refocusing ICE's civil enforcement priorities, ICE has also 

refocused the 287(g) program so that state and local jurisdictions with which ICE has entered 

into agreements to exercise federal immigration authority do so in a manner consistent with 

ICE's priorities. The mechanism for this refocusing has been a new MOA with revised terms 

and conditions. Jurisdictions that already had agreements were required to enter into this revised 

MOA in October of 2009. Also, ICE opted not to renew 287(g) agreements with task force 
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officers with the Maricopa County Sheriff's Office and officers stationed within the Los Angeles 

County Sheriff's Office's jail. These decisions were based on inconsistency between the 

expectations of the local jurisdiction and the priorities of ICE. 

23. ICE communicates its enforcement priorities to state and local law enforcement 

officials in a number of ways. With respect to the 287(g) program, the standard MOA describes 

the focus on criminals, with the highest priority on the most serious offenders. In addition, when 

deploying interoperability technology through the Secure Communities program, local 

jurisdictions are advised of ICE's priorities in the MOA and in outreach materials. 

24. In addition to the dissemination of national civil enforcement priorities to the 

field, the refocusing of existing ICE programs, and other efforts to prioritize immigration 

enforcement to most efficiently protect the border and public safety, the Assistant Secretary and 

his senior staff routinely inform field locations that they have the authority and should exercise 

discretion in individual cases. This includes when deciding whether to issue charging 

documents, institute removal proceedings, release or detain aliens, place aliens on alternatives to 

detention (e.g., electronic monitoring), concede an alien's eligibility for relief from removal, 

move to terminate cases where the alien may have some other avenue for relief, stay 

deportations, or defer an alien's departure. 

25. The Assistant Secretary has communicated to ICE personnel that discretion is 

particularly important when dealing with long-time lawful permanent residents, juveniles, the 

immediate family members of U.S. citizens, veterans, members of the armed forces and their 

families, and others with illnesses or special circumstances. 

26. ICE exercises prosecutorial discretion throughout all the stages of the removal 

process-investigations, initiating and pursuing proceedings, which charges to lodge, seeking 

1 1  

Document  ID:  0.7.22688.25086-000004  



            

               

            

              


                


             


               

            

            

                 

           

       

           

              




             




             

           




           

                





              




               

             

          

 




  

               


  

Case  2:10  cv  01413  SRB  Document  27  4  Filed  07/07/10  Page  13  of 55  

termination of proceedings, administrative closure of cases, release from detention, not taking an 

appeal, and declining to execute a removal order. The decision on whether and how to exercise 

prosecutorial discretion in a given case is largely informed by ICE's enforcement priorities. 

During my tenure at ICE as an attorney litigating administrative immigration cases, as well as 

my role as a SAUSA prosecuting criminal offenses and in my legal and management roles at ICE 

headquarters, I am aware of many cases where ICE has exercised prosecutorial discretion to 

benefit an alien who was not within the stated priorities of the agency or because of humanitarian 

factors. For example, ICE has released an individual with medical issues from detention, 

terminated removal proceedings to allow an alien to regularize her immigration status, declined 

to assert the one year filing deadline in order to allow an individual to apply for asylum before 

the immigration judge, and terminated proceedings for a long-term legal permanent resident who 

served in the military, among numerous other examples. 

27. ICE's exercise of discretion in enforcement decisions has been the subject of 

several internal agency communications. For example, Attachment A is a true and accurate copy 

of a November 7, 2007 memorandum from ICE Assistant Secretary Julie Myers to ICE Field 

Office Directors and ICE Special Agents in Charge. Pursuant to this memorandum, ICE agents 

and officers should exercise prosecutorial discretion when making administrative arrests and 

custody determinations for aliens who are nursing mothers absent any statutory detention 

requirement or concerns such as national security or threats to public safety. Attachment B is a 

true and accurate copy, omitting attachments thereto, of an October 24, 2005 memorandum from 

ICE Principal Legal Advisor William J. Howard to OPLA Chief Counsel as to the manner in 

which prosecutorial discretion is exercised in removal proceedings. Attachment C is a true and 

accurate copy of a November 1 7, 2000 memorandum from Immigration and Naturalization 
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Service (INS) Commissioner Doris Meissner to various INS personnel concerning the exercise of 

prosecutorial discretion. The Assistant Secretary also outlined in a recent memorandum to all 

ICE employees the agency's civil immigration enforcement priorities relating to the 

apprehension, detention, and removal of aliens ( available at 

http:/ /www.ice.gov/doclib/civil enforcement priorities. pdf). 

28. In sum, ICE does not seek to arrest, detain, remove, or refer for prosecution, all 

aliens who may be present in the United States illegally. ICE focuses its enforcement efforts in a 

manner that is intended to most effectively further national security, public safety, and security of 

the border, and has affirmative reasons not to seek removal or prosecution of certain aliens. 

International Cooperation with ICE Enforcement 

29. ICE cooperates with foreign governments to advance our criminal investigations 

of transnational criminal organizations (such as drug cartels, major gangs, and organized alien 

smugglers) and to repatriate their citizens and nationals who are facing deportation. With respect 

to our criminal investigations, ICE's Office of lnternational Affairs has 63 offices in 44 countries 

staffed with special agents who, among other things, investigate crime. In Mexico alone, ICE 

has five offices consisting of a total of38 personnel. Investigators in ICE attache offices 

investigate cross-border crime, including crime that affects Arizona and the rest of the 

Southwest. In addition, they work with foreign governments to secure travel documents and 

clearance for ICE to remove aliens from the United States. ICE negotiates with foreign 

governments to expedite the removal process, including negotiating electronic travel document 

arrangements. International cooperation for ICE is critical. 

30. International cooperation advances ICE's goal of making the borders more secure. 

To address cross-border crime at the Southwest border, ICE is cooperating very closely with the 
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Government of Mexico in particular. Two prime examples ofICE and Mexican cooperation 

include Operation Armas Cruzadas, designed to improve information sharing and to identify, 

disrupt, and dismantle criminal networks engaged in weapons smuggling, and Operation 

Firewall, as part of which Mexican customs and ICE-trained Mexican Money Laundering-Vetted 

Units target the illicit flow of money out of Mexico on commercial flights and in container 

shipments. 

31. Also to improve border security and combat cross-border crime, ICE is engaged 

in other initiatives with the Government of Mexico. For instance, ICE is training Mexican 

customs investigators. ICE also provides Mexican law enforcement officers and prosecutors 

training in human trafficking, child sexual exploitation, gang investigations, specialized 

investigative techniques, and financial crimes. ICE has recruited Mexican federal police officers 

to participate in five of the ICE-led Border Enforcement Security Task Forces (BESTs). The 

BEST platform brings together multiple law enforcement agencies at every level to combat 

cross-border crime, including crime touching Arizona. Sharing information and agents is 

promoting more efficient and effective investigations. ICE has benefited from the Government 

of Mexico's increased cooperation, including in recent alien smuggling investigations that 

resulted in arrests in Mexico and Arizona. 

32. In addition to the importance of cooperation from foreign governments in 

criminal investigations, ICE also benefits from good relationships with foreign governments in 

effecting removals of foreign nationals. Negotiating removals, including country clearance, to 

approvals and securing travel documents, is a federal matter and often one that requires the 

cooperation of the country that is accepting the removed alien. ICE removes more nationals of 

Mexico than of any other country. In FY 2009, ICE removed or returned approximately 275,000 
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Mexican nationals, which constitutes more than 70 percent of all removals and returns. Not all 

countries are equally willing to repatriate their nationals. Delays in repatriating nationals of 

foreign countries causes ICE financial and operational challenges, particularly when the aliens 

are detained pending removal. Federal law limits how long ICE can detain an alien once the 

alien is subject to a final order of removal. Therefore, difficulties in persuading a foreign 

country to accept a removed alien mns the risk of extending the length of time that a potentially 

dangerous or criminal alien remains in the United States. Thus, the efficient operation of the 

immigration system relies on cooperation from foreign governments. 

Reliance on Illegal Aliens in Enforcement and Prosecution 

33. ICE agents routinely rely on foreign nationals, including aliens unlawfully in the 

United States, to build criminal cases, including cases against other aliens in the United States 

illegally. Aliens who are unlawfully in the United States, like any other persons, may have 

important information about criminals they encounter-from narcotics smugglers to alien 

smugglers and beyond-and routinely support ICE's enforcement activities by serving as 

confidential informants or witnesses. When ICE's witnesses or informants are illegal aliens who 

are subject to removal, ICE can exercise discretion and ensure the alien is able to remain in the 

country to assist in an investigation, prosecution, or both. The blanket removal or incarceration 

of all aliens unlawfully present in Arizona or in certain other individual states would interfere 

with ICE's ability to pursue the prosecution or removal of aliens who pose particularly 

significant threats to public safety or national security. Likewise, ICE can provide temporary and 

long-term benefits to ensure victims of illegal activity are able to remain in the United States. 

34. Tools relied upon by ICE to ensure the cooperation of informants and witnesses 

include deferred action, stays of removal, U visas for crime victims, T visas for victims of human 
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trafficking, and S visas for significant cooperators against other criminals and to support 

investigations. These tools allow aliens who otherwise would face removal to remain in the 

United States either temporarily or permanently, and to work in the United States in order to 

support themselves while here. Many of these tools are employed in situations where federal 

immigration policy suggests an affirmative benefit that can only be obtained by not pursuing an 

alien's removal or prosecution. Notably, utilization of these tools is a dynamic process between 

ICE and the alien, which may play out over time. An alien who ultimately may receive a 

particular benefit-for example, an S visa-may not immediately receive that visa upon initially 

coming forward to ICE or other authorities, and thus at a given time may not have 

documentation or evidence of the fact that ICE is permitting that alien to remain in the United 

States. 

35. Although ICE may rely on an illegal alien as an informant in any type of 

immigration or custom violation it investigates, this is particularly likely in alien smuggling and 

illegal employment cases. Aliens who lack lawful status in the United States are routinely 

witnesses in criminal cases against alien smugglers. For example, in an alien smuggling case, 

the smuggled aliens are in a position to provide important information about their journey to the 

United States, including how they entered, who provided them assistance, and who they may 

have paid. If these aliens were not available to ICE, special agents would not be positioned to 

build criminal cases against the smuggler. ICE may use a case against the smuggler to then build 

a larger case against others in the smuggling organization that assisted the aliens across the 

border. 

36. ICE also relies heavily on alien informants and witnesses in illegal employment 

cases. In worksite cases, the unauthorized alien workers likewise have important insight and 
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information about the persons involved in the hiring and employment process, including who 

may be amenable to a criminal charge. 

37. ICE also relies heavily on alien informants and cooperators in investigations of 

transnational gangs, including violent street gangs with membership and leadership in the United 

States and abroad. Informants and cooperating witnesses help ICE identify gang members in the 

United States and provide information to support investigations into crimes the gang may be 

committing. In some cases, this includes violent crime in aid of racketeering, narcotics 

trafficking, or other crimes. 

38. During my years at ICE, I have heard many state and local law enforcement and 

immigration advocacy groups suggest that victims and witnesses of crime may hesitate to come 

forward to speak to law enforcement officials if they lack lawful status. The concern cited is 

that, rather than finding redress for crime, victims and witnesses will face detention and removal 

from the United States. To ensure that illegal aliens who are the victims of crimes or have 

witnessed crimes come forward to law enforcement, ICE has a robust outreach program, 

particularly in the context of human trafficking, to assure victims and witnesses that they can 

safely come forward against traffickers without fearing immediate immigration custody, 

extended detention, or removal. If this concern manifested itself-and if crime victims became 

reluctant to come forward-ICE would have a more difficult time apprehending, prosecuting, 

and removing particularly dangerous aliens. 

Potential Adverse Impact of SB 1070 on ICE's Priorities and Enforcement Activities 

39. I am aware that the State of Arizona has enacted new immigration legislation, 

known as SB 1070. I have read SB 1070, and I am generally familiar with the purpose and 
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provisions of that legislation. SB 1070 will adversely impact ICE's operational activities with 

respect to federal immigration enforcement. 

40. I understand that section two of SB 1070 generally requires Arizona law 

enforcement personnel to inquire as to the immigration status of any individual encountered 

during "any lawful stop, detention or arrest" where there is a reasonable suspicion to believe that 

the individual is unlawfully present in the United States. I also understand that section two 

contemplates referral to DHS of those aliens confirmed to be in the United States illegally. 

41. As a federal agency with national responsibilities, the burdens placed by SB 1 070 

on the Federal Government will impair ICE's ability to pursue its enforcement priorities. For 

example, referrals by Arizona under this section likely would be handled by either the Special 

Agent in Charge (SAC) Phoenix (the local HSI office), or the Field Office Director (FOD) 

Phoenix (the local ERO office). Both offices currently have broad portfolios of responsibility. 

Notably, SAC Phoenix is responsible for investigating crimes at eight ports of entry and two 

international airports. FOD Phoenix is responsible for two significant detention centers located 

in Florence and Eloy, Arizona, and a large number of immigration detainees housed at a local 

county jail in Pinal County, Arizona. FOD Phoenix also has a fugitive operations team, a robust 

criminal alien program, and it manages the 287(g) programs in the counties of Maricopa, 

Yavapai, and Pinal, as well as at the Arizona Department of Corrections. 

42. Neither the SAC nor the FOD offices in Phoenix are staffed to assume additional 

duties. Inquiries from state and local law enforcement officers about a subject's immigration 

status could be routed to the Law Enforcement Support Center in Vermont or to agents and 

officers stationed at SAC or FOD Phoenix. ICE resources are currently engaged in investigating 

criminal violations and managing the enforcement priorities and existing enforcement efforts, 
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and neither the SAC nor FOD Phoenix are scheduled for a significant increase in resources to 

accommodate additional calls from state and local law enforcement. Similarly, the FOD and 

SAC offices in Arizona are not equipped to respond to any appreciable increase in requests from 

Arizona to take custody of aliens apprehended by the state. 

43. Moreover, ICE's detention capacity is limited. In FY 2009, FOD Phoenix was 

provided with funds to detain no more than approximately 2,900 detention beds on an average 

day. FOD Phoenix uses that detention budget and available bed space not only for aliens 

arrested in Arizona, but also aliens transferred from Los Angeles, San Francisco, and San Diego. 

Notably, the President's budget for FY 2011 does not request an increase in money to purchase 

detention space. And with increasing proportions of criminal aliens in ICE custody and static 

bed space, the detention resources will be directed to those aliens who present a danger to the 

community and the greatest risk of flight. 

44. Thus, to respond to the number of referrals likely to be generated by enforcement 

of SB 1070 would require ICE to divert existing resources from other duties, resulting in fewer 

resources being available to dedicate to cases and aliens within ICE's priorities. This outcome is 

especially problematic because ICE's current priorities are focused on national security, public 

safety, and security of the border. Diverting resources to cover the influx of referrals from 

Arizona (and other states, to the extent similar laws are adopted) could, therefore, mean 

decreasing ICE's ability to focus on priorities such as protecting national security or public safety 

in order to pursue aliens who are in the United States illegally but pose no immediate or known 

danger or threat to the safety and security of the public. 

45. An alternative to responding to the referrals from Arizona, and thus diverting 

resources, is to largely disregard referrals from Arizona. But this too would have adverse 
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consequences in that it could jeopardize ICE's relationships with state and local law enforcement 

agencies (LEAs). For example, LEAs often request ICE assistance when individuals are 

encountered who are believed to be in the United States illegally. Since ICE is not always 

available to immediately respond to LEA calls, potentially removable aliens are often released 

back into the community. Historically, this caused some LEAs to complain that ICE was 

unresponsive. In September 2006, to address this enforcement gap, the FOD office in Phoenix 

created the Law Enforcement Agency Response (LEAR) Unit, a unit of officers specifically 

dedicated to provide 24-hour response, 365 days per year. ICE's efforts with this project to 

ensure better response to LEAs would be undermined if ICE is forced to largely disregard 

referrals from Arizona, and consequently may result in LEAs being less willing to cooperate with 

ICE on various enforcement matters, including those high-priority targets on which ICE 

enforcement is currently focused. 

46. In addition to section two of SB 1 070, I understand that the stated purpose of the 

act is to "make attrition through enforcement the public policy of all state and local government 

agencies in Arizona," and that the "provisions of this act are intended to work together to 

discourage and deter the unlawful entry and presence of aliens and economic activity by persons 

unlawfully present in the United States." To this end, I understand that section three of SB 1 070 

authorizes Arizona to impose criminal penalties for failing to carry a registration document, that 

sections four and five, along with existing provisions of Arizona law, prohibit certain alien 

smuggling activity, as well as the transporting, concealing, and harboring of illegal aliens, and 

that section six authorizes the warrantless arrest of certain aliens believed to be removable from 

the United States. 
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47. The Arizona statute does not appear to make any distinctions based on the 

circumstances of the individual aliens or to take account of the Executive Branch's determination 

with respect to individual aliens, such as to not pursue removal proceedings or grant some form 

of relief from removal. Thus, an alien for whom ICE deliberately decided for humanitarian 

reasons not to pursue removal proceedings or not to refer for criminal prosecution, despite the 

fact that the alien may be in the United States illegally, may still be prosecuted under the 

provisions of the Arizona law. DHS maintains the primary interest in the humane treatment of 

aliens and the fair administration of federal immigration laws. The absence of a federal 

prosecution does not necessarily indicate a lack of federal resources; rather, the Federal 

Government often has affirmative reasons for not prosecuting an alien. For example, ICE may 

exercise its discretionary authority to grant deferred action to an alien in order to care for a sick 

child. ICE's humanitarian interests would be undermined if that alien was then detained or 

arrested by Arizona authorities for being illegally present in the United States. 

48. Similarly, certain aliens who meet statutory requirements may seek to apply for 

asylum in the United States, pursuant to 8 U .S.C. § 1158, based on their having been persecuted 

in the past or because of a threat of future persecution. The asylum statute recognizes a policy in 

favor of hospitality to persecuted aliens. In many cases, these aliens are not detained while they 

pursue protection, and they do not have the requisite immigration documents that would provide 

them lawful status within the United States during that period. Under SB 1070, these aliens 

could be subjected to detention or arrest based on the state's priorities, despite the fact that 

affirmative federal policy supports not detaining or prosecuting the alien. 

49. Additionally, some aliens who do not qualify for asylum may qualify instead for 

withholding of removal under 8 U.S.C. § 1231(b)(3). Similar to asylum, withholding of removal 
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provides protection in the United States for aliens who seek to escape persecution. Arizona's 

detention or arrest of these aliens would not be consistent with the Government's desire to ensure 

their humanitarian treatment. 

50. Further, there are many aliens in the United States who seek protection from 

removal under the federal regulatory provisions at 8 C.F.R. § 208.1 8  implementing the 

Government's non-refoulement obligations under Article 3 of the United Nations Convention 

Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT). In 

many cases, these aliens are not detained while they pursue CAT protection. Under SB 1 070, 

these aliens could be subjected to detention or arrest based on the state's priorities. The detention 

or arrest of such aliens would be inconsistent with the Government's interest in ensuring their 

humane treatment, especially where such aliens may have been subject to torture before they 

came to the U.S. 

51 .  Application of SB 1070 also could undermine ICE 's efforts to secure the 

cooperation of confidential informants, witnesses, and victims who are present in the United 

States without legal status. The stated purpose of SB 1 070, coupled with the extensive publicity 

surrounding this law, may lead illegal aliens to believe, rightly or wrongly, that they will be 

subject to immigration detention and removal if they cooperate with authorities, not to mention 

the possibility that they may expose themselves to sanctions under Arizona law if they choose to 

cooperate with authorities. Consequently, SB 1070 very likely will chill the willingness of 

certain aliens to cooperate with ICE. Although ICE has tools to address those concerns, SB 1 070 

would undercut those efforts, and thus risks ICE's investigation and prosecution of criminal 

activity, such as that related to illegal employment, the smuggling of contraband or people, or 

human trafficking. 

22 

Document  ID:  0.7.22688.25086-000004  



             

            


               

             


             


              

            

           

               


              

                

              

            

         

             

            

           

            

         

              

             

   


 

               


  

Case  2:10  cv  01413  SRB  Document  27  4  Filed  07/07/10  Page  24  of 55  

52. Moreover, just as the ICE offices in Arizona are not staffed to respond to 

additional inquiries about the immigration status of individuals encountered by Arizona, or to 

and arrest or detain appreciably more aliens not within ICE's current priorities, the offices are not 

staffed to provide personnel to testify in Arizona state criminal proceedings related to a 

defendant's immigration status, such as a "Simpson Hearing" where there is indication that a 

person may be in the United States illegally and the prosecutor invokes Arizona Revised Statute 

§ 13-3961 (A)(a)(ii) (relating to determination of immigration status for purposes of bail). In 

some federal criminal immigration cases, Assistant United States Attorneys call ICE special 

agents to testify to provide such information as a person's immigration history or status. If ICE 

agents are asked to testify in a significant number of state criminal proceedings, as contemplated 

under SB 1070, they will be forced either to divert resources from federal priorities, or to refuse 

to testify in those proceedings, thus damaging their relationships with the state and local officials 

whose cooperation is often of critical importance in carrying out federal enforcement priorities. 

53. Enforcement of SB 1070 also threatens ICE's cooperation from foreign 

governments. For example, the Government of Mexico, a partner to ICE in many law 

enforcement efforts and in repatriation of Mexican nationals, has expressed strong concern about 

Arizona's law. On May 19, 2010, President Barack Obama and Mexican President Felipe 

Calderon held a joint news conference, during which President Calderon criticized the Arizona 

immigration law, saying it criminalized immigrants. President Calderon reiterated these 

concerns to a joint session of the United States Congress on May 20, 2010. Any decrease in 

participation and support from the Government of Mexico will hinder ICE efforts to prioritize 

and combat cross-border crime. 
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54. The Government of Mexico is not the only foreign nation that has expressed 

concern about SB 1070. Should there be any decreased cooperation from foreign governments 

in response to Arizona's enforcement of SB 1070, the predictable result of such decreased 

cooperation would be an adverse impact on the effectiveness and efficiency of ICE's 

enforcement activities, which I have detailed above. 

I declare under penalty of perjury that the foregoing is true and correct to the best of my 

}� day of July 2010 in Washington, D.C. 

Executive Associate Director 
Management and Administration 
U.S. Immigration and Customs Enforcement 

knowledge and belief. Executed the 

. agsdale 
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Ojfh:t: uftlw A:ss1slt111t Secretar,1 

l !,$. Depar1mcnt of l Jom e un d �l·curity l 
425 I �m:<t. NW 
wa...hingio:n. nc 20536 

U.S. Immigration 
and Customs 
Enforcement 

NOV .-} ?007 

lvlE1vlORA'H)lJM FOR: All Field Offi ce Di(cctors
All Special Agenl-s in Charge 

FROM: Julie L. vfycr� ,\) 
Assiswnt SeciJta'r� 

SUBJECT: Prosccutorial and Cu�to<ly Di$cretion 

This memorandum serves Hl highlight lhe impc►rtance of exercising prosccuwrial discretion 
when making administralive arres1 and custody determinations for aliens who are nursing 
mothers. rhc con11nitmcnt by ICE to facilitate an end to the "catch and release'" proceduxc for 
illegal aliens does not diminish the rcsronsihility of ICE Hgents ,1nd officers to use discretion in 
identifying and responding: to tneritorious health related ca�es and caregiver issues. 

The: process for making discretionary decision$ i� outlined in the attached memorandum of 
November 7. 2000. entitled --E:-;ercisin11 Prosccut.orial Discretion." Fieid agents and officers 
are not only amhorizc:d hy law w -:xcrcise discretion withi11 the authority of the agency. but arc 
expected to do s<i in 11 judicious manner at all stages or he enfnrc-e111ent process. ti

For example. in simations where oflic.ers arc ct>nsidcring taking a nursing 11'1\>ther into custody. 
the senior ICE field mauags:rs should consider: 

• Absent any statutory detention requirement or concerns such as national security. 
threats to public safoty or other invcstig.ative imerests. the nw-sing mother should be 
released on an Order of Recognizance or Order of Supervi�ion and the /\llcrrnuivcs to 
Detention programs should be wnsidcrcd as ,m additional cnfc)rtemenl tool: 

• In situations whurc ICE has deiem1i11ed. due lo.one <.>f lhc above listed concerns or a 
statutory <letet11ion requirement to take a nursing molher into custody. the field 
personnel should consider placi11g a mother with her non-U.S. citizen child in the T. 
Don f lulto or Hcrks lamily residentiai center. provid-c'd there are no medical or legallissues that preclude their removal and they meet the placement iactots ofLhe focilily.
l·or a norsing molher with a U.S. citizco child, the pertinent slate social service agencies 
should be contacted to identify ,.md address any caregiver is�ucs the alien mother mighl 
have in <Jr<ler to maintain the unih oi' the mother and cl1ild if the above listed release 
conclit ion can he met: 

• The decision to detain mLrsing mothers sl1all be reported through the programs· 
operational chain of command. 

Requests for l lcadquartcrs assistaru::c lo addre-s� arrests and custody de.terminaLions as they 
relate to this issue may be addressed to the appropriate /\ss-istant Director Lor Opel'ations within 
or or DRO. 

/\nachment 

www.ice.gov 
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H/27/00 ,e: so INS PRESS OF'l'IC£ 
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f numgncion :inJ r,,.:1turJltz:mon Si.:rvcct.' 

HQOPP 50/4 

1 .;}j I,'\Ir� !t,W
n:4JihlN��- l).(. !UJ)� 

MEMORANDUM TO REGfONAL om.eCrORS 
OISTRJCT DTR£CrORS 
Cf-l!Ef PATROL AGr.1';TS 
REGIONAL AND OiSTRlCT COUNSEL 

:Ullr.lllz�Con S <.:ry'ice 

SUBJECT; Excrcisio:> Prosecutotial D\scmjoq 

Since lhe 199.6 amendJnetll.< to che lmm,gr.uion .,,.d Naiicoality Act (fNA.J which limited 
the au1h<)ti1y of i.mmiyation judges to provide r<:lief (rom r<emoval in m:uiy cases, there hu bc,n 
inc..rc-ased �eot;on tt> t.he �'X and exercise oftha lrnmieratioa a.."ld N'a.tun.lization Sccvicc's 

(!NS or the Ser,ice) prosecu�rial diSc(C{ion, Trus mem;rarulum describes lhe principles with 
whicb rNS exe,ci= prosc=torial diseretion and the proc= to be followod in making :a.nd 
moaitonn� <l.iscre"..iooe.ry dcc. .sions. Service officer:s a.re not only authorized lzv aw butexpectedi l\0 cxccc[se discn:tigg lo a jy<Hcious manner at a!t s.tav,cs oflhe enforcement oroccss &um 
Q[annim? iovcs1i"gations to enfo�ing fin;tJ orders-subiu:t (o lh�1rch�ns of command and ro the 
�aniculru:cesponsibiJiti� 3nd •uthoC11y applic-,p(c to their spcdfi1:: e9sitKlrL lq ex.actsint this 
discret1on,officeq; mu.st 1al:e mto 3CCQunt the principles dcseriboo below in order ,o promote the 
cffici�,,t and effi-,.cti ve enforcement of the \,p..-,,il(T".tt.ioo laws md tbs iorercsts of jw:lice� 

More specific guid:wcc geared to cxcrds,ng discretion ,n p..rticulu ;;,ro27am areas 
.aJre.ady exists ln some i.J.'lStaaccs.1 �.nd ot'icr progn.m-sp-ecific gu.ida.�e wltJ V,Uow �-atc-lY 

• Foe-ClUl.fflplc. P-ln.dacds'.&.odp�'O foe pl,.cu:•£ .ti\ al.iai Ul dc-(ii:mxi a.cOoo :a.c.c.a ... � provided iA \hi; � 

92c, ...,.1n,,Paxcdwp r« .Ebf�r Oll'!s:s:f Mgt, DctcntiorJ.. !!.9£Mrr. &A4 Remonl {Swta:uu O;>mlmt 
f'coccdw'a), h.n X. 1'bis � 1$ iotcodcd JOptOV\dc ,� pci.nciple:3, ind(,Oe,: 001. tcpb.� -..ay pf't:'ti1)\l;S;peciO� euiO-ll:cc provu!.«S a.bO\lt � 'INS a...""!io.'\.,, s:u.ch �'\ ·;)up(:)i-c(nctu&I GuidcliDcs oo � U$C ¢(
Coop<=una todividu.ls md Coofirlc:<>ti&l !nforow>t> foHowin& the Eniamo,r o/ IIR fV.." <l>l01 Oce<:mba 19. 
t 997. Th,� rncrnon.'lO,l.m i:s no: in� � �-s every 1iNa.(k>t.1 iQ which the acrci,$c-Ofl\r<'l$CC1.11n-r1.1J (l1,�1c11<'IO 
rGJ.Y be app,op,tiu.c. ff(NS pcnoo,p.c.l Lt the C'XU�lk of their dubc., r�1:niz.c �l coaAictbc:c,i.,c.cn .my o{ �� 

-speGilic policy rcqui.tt.n.'\Ctlr.s >-nJ � grucnl gcid-41.incs. d-..ey :a.re cr\C.Q-UO:goiJ, lo bnnt the a"l2.ctcT tU tb.c.;,,:.
rupc:rviw,t'·, a.:.:c.ction.. � 1.n_y-<;0110:.C-c l;>o(w� poti.d::::is J.�.ouki he n.i,-� t.\rw� U\e iwrcprl.a.tc cluinof�o(l\ffi,l,.a.d 
fct ,�,.oluricn 
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!:N'S PRESS OFFICE {ilJOOJ111?7/00 

MCmorandum Jo, !t�t•Ofl:\I I }ie�r.tor5. <l al. 
Subjc:er: 1::-ccn:isin� Pr<ts.:cu ;orh! Discc�tion 

Howcve,·, (NS ◊l1lccrs shquod co mi,;uc C·o O·c:i:c..�ise che.ir pm:.ccutoriiil d,s,;r_�rlon in approfHia.tclo
c:is'Cs- during the p<!O'od b!;forc mor.e: sp1..'Cieic prose"am gv.i�ance is i:.�uc:d. 

A. slatCnH..111 ot"ptinctp1cs concerning discretion .-.,cJve� -l ntimbcrofimportant purposes. ·o
A, <leserib<:d in rhc "Principles of Federal Prosecution."! part of the U.S. Anomeys· manual, 
such principles provide convenienc re(en:nce point$ for the process of makin� pro:1e1:u,orial 
decisions; fa,;ili1a1c the task of ua;n;ng llC'"" oif.ccn b the discharge oril,e,r duties; con1ribu,� 10 
more effe<:tive management of the Govemmai1·s limi1ed pcos«·a1crial r=urccs by promotin!\ 

grea1eroconsistec1cy among the proso:utorial ac1iviLics ofdirr=nt om= ar.d between their 
ic11vities an_d the INS' law enforccmcn� priori des; mi�c pos.sihk he1tcrcc.ordinatioo of 
investlgaiive o.nd pcos1xulori1,I �rivny t>y cnh2.ncing 1hc undcntact<lin.� be.tween thG invcs1ig.-.dvc 
and pfosc:cutoml <ompon�-ril>� ar.d :nforin rne public of the careful process by which 
prcsecu{ot�al de:cision.<S: are m�t. 

"Pro$GC.uto�al dl$Crdion" ts the a'Jlhoriry of 1.fl ige.�y charged with enforcing, a la.w to 
decide wheth« lO c-nforce, er not 10 mforco, the law •g•insi somcortc. The INS. like oth..-r law 
enforce.me.r.t 2genc.u:s, tus. pro$c:.urocfal djs.c.reti.on �d exercises i1 every d:iy. In the 
i:nmigntion COn\e,tt, the ccnn 2ppfic.s 110( only to th<: decision to issue. sa·v1.;, or (ilt! a. Nolle� to 
AppC31 (NT,",). b1t• >lso co 3 b1-oad rwge of other discrc:don")' cr.forccm<:11t decisions. includon�io
arnon� othc.N; Focu.sing; i1,1v�tig-Jti,..c n:::stiu.-c� on put.icuf;Jr offef\$¢$ or car.duct: deciding 
whom to stop, QOQlloa-. a.od arrest; nia nta,join�.<1.n ,1licn in cu�to<ly: s.eeldng expedited ranoval io
or 01hcr fonns of remov:,,J by m=s other tha.a a :=ioval proc<:cdini: settling or dismissing • 
p:-oce¢ding;·ogr-;.mttng de(et'T'0.1 xtion or s1ay[ng a firu.l order; a.g.recing (O volW'ltary departure,
will,draw;tl o( an app.licauon Cor ,dm1ss1on. on>thcr a.coon o lieu ofremovingt!,c alien; ipunuing :vi. appeal: .i11<l ex.ccuting .a n:moval order. 

The "fav9nbJc exercise of prosecutoriaI disercrion ..111eaJ1..s a d.iscr�lionary decisi<.m rior ro 
assert lhc full scope of  the INS' cnforcc:mcn1 authority as perminc:d und.,.- the law, Such 
dcc.is,oll$ will take diffCTcnt forms, d�nding on chc stalus of a particular m-.ttcr� but include 
dccis1ons such as 001 ilsaingill NT A (<!iscu� in more daail b<:low under-1ni1iatiog 
Ptocc....--diog<;·1. Mldetalni1 ,£ a.n 2HcH pi;}.(':cd i� pnx:CCQir-..gs (where discrdion rero:1jns. dC1:pilt> 
mandatory detention rc:quircmot1t�). and approvlDg de.ft:rrcd acciot:., 

1 f oc thJ i dt.J.C\U"ion. L"XS ewch c� \Jl. lh;S. m,;t:'IQ�..:dw-o • ..,e ts2vc: n:\ied Wvi.l)' '-''?'(11'\ U,c Pri.mipl� oC fcdcnl 
PrQS<;(:•,1�100, (h.ap<<r 9·27 , 000  t.-i L'.c. U.S Cepanmcnt c( Jushce'J Uftl(o:iStt!S:l AWxPS:d�� (Oct. 19'J7),,The� .. n: �lt,nific�tdlffcrcn.ce,, of C:OW'S+C, be•� the cote; vC"tbc U.S."uo1ucys • uffi<.o in I.he crimi.,•I fu�ti:..:c 
,;yst«R �.od (t-,1$u;sporuibilitt.es to cn!Ol"C'e d'l< im.'Tllf.t'1.tioo bws. bot dx _g.cnual ippcoicb <<> pro:eo.irorb.l 
rt:�,cCo.:'l s.�ted ln fh,s f11<n'()n.o(vrn rc(lc.ci:,: dut ;a.k.cn by th< Priocipld ofFedcnl Pro-s.ecuhO.I\. 
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JlJZ7/00 INS PRESS OFFICE 

Mcmor.mdUtl\ for R,�ioo1)) l)1rcc\url. c1 J.l. 
Suhject: f"x�rclsi1,:;. Prr:i�":'l;\1(-.>r,;,l Ois.crelio11 

Coo1 1.S rci;vgnil.C chat pmscculonat-<fi.scttdon Gpplie.s in Lhc c,vd. i.\dnnn';Mnuive <1.rena 
jus1 as f l  docs m crimmal law, M•Jrcover. the Supreme Coun ··has r�ngnll.ed on so�'T�I 
u<:casions over- many ye1..rs 1h21 .1.n il,&c:ncy·s dccis.io11 not to p(O$C-Cutc or rnforce, whether 
ch.co�gh civil or criminal proces·s. i s •  d«:ision g,::;,erany commiucd co an 3gcncy ·s absollltC 
discretion." Hecklero,. Chancy. 470 tL S 821. 8,1 {1985). lloih Congress ar.d che 
Suprerr.c Court have recently reaff.rmcd that !he toncq,lofprosecucorial discmio·n >pplic, to 
tNS enfor�mcnt activities. such as wh�thcr to pl�ce an in.dividtal in depoflll!ion pmettdings. 
INA sctiion 242(g): &r.J:19.�. American-A.-..h Anti-Discrirnin2cion Committee. 525 U. S. 47 l 
( 1999) Toe ··di.suction·• in p.ro�.:.ulorid di.sc:rction rnc.iJ\$ l.n;.tl rr:n:ccuto,iai dcci$ion.s ;).re; I\Ol 
sub;ect 10 judicial r:vlcw oc ri....,.ersal. c:xc<;?\ ir:i c:xt.n:mely nanv�" circUmstanees. Cooscqucn1ly,
it is a powerful tool rh-at n'hJSt be u5cd n:spq.n.s�bly. 

tu a law enforcement ,ger,cy, the INS icncraiiy has prcsccurorial discretion within its 
area or law cnforce:m<:nl cesponsibility unless thit discretion has b�n clearly limited by st:uut<:: in 
a way lh•t goes beyond standard lettnino:ogy. Por example, a s1>.1u1c dir«:ting 1har the INS 
"'shall"" remove removable aliens wou!d nol he con.suuod by itself to limit pmso::1Jtorial 
d1screllon. bu{ lhe specific limiutioo on rel�·ing cauin criminal �ien.-. ln �i::>n 236{c)(2) of 
the (NA evid:-c:ces a spccil1c cong:rc-ssional intention 10 limit discretion not to detain  ecru.in 
criminal aJicns in ref't'lo1."0,l p:'o<:ccdings th.al w·oolC olherwisc C-l".i.sl. P��onncl who arc un.surc 
whclha lhe lNS h:lS (io$Gretion [0 i:i.k.€' :i put-ic.1Jlnr -Jction should c.onsu1t their SU?crvisor and i
i.cgal coun.$4:l to the cXte11 t m:c�ssa.ry. 

lt is important to n:eosni:u not cnly what prosceutorial disc.relion i§. but also whe.t it is 
n.Q!. Toe doctrine of prosecutorial discretion applies to law arforccmcnc decisions whether. a.od 
to what extent. to excrc:.se the CO<,-n;ive power of the Govemmc.'11 over libeny oropropeny , as 
aulhorized by 1,.w in co.ses when indiviGu.nh h.aYC vi:ohucd Ute law. PTOtH�culo-riaJ <li:rcreticn doc:.s 
not apply to affirmative acis of approval. or grants ofbcoeriu, W1'dcr a sc:uute or other appticabtc 
law thai provi<l� n,quiremer.ls for dc:crmir.in.g when the ._,prov1! should be given. For 
cxamp!,:., the !NS ha., pro=-ulor:aJ disc,erion not 10 place a removable;; alicn in proceedings, but 
it docs not have proosecutorial dis:crcrior ln approve a. naturaH7.atfon application by an aJien wh(I 
,s meitgible lor that benelit l!lldtr the !NA. 

Th« nistjw;tion is not �tways � easy. brighl- lin,;  l''Jlc to >pply. In m.111y =. !NS 
doc1sio,ima.king involves both � prosecutorial decis.ion to t.al::e or oot to u.Jce cnfot"Cc111_ent :u:tfon. 
.s\lCh u p!A.C.ing an a{i� rn rem.oval proceedin;gs, ua.d 2 decision whclner 01 not 1.hc allco is 
substantively digib)e fur a be,1cfit widct" the INA. fn manyo=·benefit decisions involve th: 
exer�ise of s:i8='tfic.anl discretion which in some c--.ues is not judie�-:i..lly rcview2ble. but which is 
not Q.[5!_:.CCUCo.(iitl. Jl.SG('ctio,\. 

Pm�utori.&t disete-tion �n extend onl)' up co·o(he s-.:b-s::in11v¢ �nd juris<ll<.:tio��I \i\niis nf 
the law lt c.1t1 nc;:Vcr justify .i.n ictlo.n tnat is i.llc�al oJ.l\der the su.bsc�nti-..c law pertaioins to the 
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Memora.a<lum for R��ional !),recto,�. ct al. 
$ubjc.:c.;(1 f:xi:n:i�ing p·rm:..ec-11o101'1J.I Dir.crierion 

conduct. or ono.11ln1 while legal i,1 other con.te,is, ,s 1101 wt1hin L�e >uthorily o(lhc agency or 
officer ,ak..ing it. Pros-ci.;utoricd <lisc.retion to ta.k'e: an cnfot'ce:mcnl aclion does 11ot mo<lify or waiv,: 
,ny leg,1 cQquiremCflts that •pply IQ the •etion it><;lf. F,ir e,c.llllpl( .. an enforcement decision t(,) 

foc\1$ 011 certain lypcs of in\migrotiun violator; for = and rcmov•I does not mean that 1hc INS 
may z..."Test af\)' pcrsor. wi-thoul probable �u.K :o dCi so fo-r an offcn�e wlthin lts jur.sdict!on. 
S.crvlce officers wt:o arc :n .doubt whether A panicular actlo.n compfi� wiih applicaOh: 
q�;i1u<iopal, s1-11,1ory. <>r =� 1,w "'!Utrnncms should con.sull with their supervisor &�d obiai, 
advi ce from the dtsrrict or s�ctor c-0unsel or repfcsem.at1ve of che Office of Gen<:r"31 Counsel lo 
the extcot h.c:cessary. 

Finally. exerc,.sing prosccutori:U Giscrct[on Oot5-nol ess.enthe INS' con,mit.metll tolo
enforce the irnmigr ... tion law1 (O the best of our �btlil)' . {t is not an invita1ion lo viofa((: or iguou; 
lhe law. R.-lehcr. it is a m=s 10 usethe rcsou= we hav� io a••ray rhat !:,cs( �complish� our 
missio11 �fadmi.ni�tering =md cnfon.:tn� the imm1gra1t◊n iaws oflhe United Scates. 

Principl� of fcosecutoria1 Discrcti-oll. 

Lile,; all law cnforccmcni ..genci�. the 11'1S !us rinitt: ,esour=. and iL is not possible to 
111vestiga:tc and pros<:eutc al: imrrugr.uion viourions. The rNS hi«oci�!ly has responded to rl\is 
(imitation by setting priori Ii«. in ordcno achieve • vw-iety of go•.b. These goal.$ inctude 

pco1o;:tmg public »fcty, promoting the imcgrity of the l<s•I immigr.uion system. and deterrongio
violalioas of the immigration !Jw. 

II is utappropru.te c�ucisc of prosccutorial dis=toon ro giv< pnn riry to inves1igatia?,.i
chMgi11g, and proseeuliog !ho� immign11ion viclattons 1h,u will have !he gr""1c:st impact on 
ochi.ving thc:s<: goals. The INS has used thi> pnr,ciplc in the design �nd e�c,,ution of1ts border 
enforc:::rucnt sinLCgy. its refoc-us on cf'iminaJ smugghng nelwork..t, and HS concentration on fi:iing 
hencfit•g:ranting procc:sscs to prevent fr-.1�d An ,gcncy's focus on m.aximl:ting its impact under 

�ppropri�te principles. nUler than devoting r-e.:so..i.tcci ;o � th.at wiH do l� \o advaucc ch("S(:: 
overaJ I inten::sts. is a cruci.tl ckmcnt in cflec.tJ vc law CJ'! forccme:nt managemcnL 

The Principle., orFedcnl lm,oocution govcming the conduct of U.S. A.Uomeys use the 
coneq>\ of a " s ubstantial Fedcr>J m<crc:s1." A U  .S AI\Omcy m�y propc,I)' decline a proso::ution 
iJ.. no n,�tar.Jial FWR1li ir.tuur would b.e sen"Cd by pr:osecution." •tn.i3 principle prqvidc.s l 

u,tful f,,,,,,c vf /d,:,'cn-,., for (/1< !'NS, aJLliougo 1f>plyu1g 11 presents c?\altcnges Lltat differ from 
those facing a U.S. Attorney. lnopa,ticul;u-, >S ir.nm �ion is  an a.clusiv.,ly Fedc:al io
responsibility, the opcion of an idequato ahe.ma.tive �emedy Wldcr ,ta.re law b: not 4v.,,HUlle. ki 
.,, immigration case. the intd'cst at stake will a!wa)'5 bt: Federal. Therefore, we D\USI place 
p«rt,culai· emphasis on the dcmenr of substantiali1y. How irnp01Un1 is the E�l intmsc in the 
ca:sc, a.i 92.np:u-ed <o oth�o: 2nJ pr'lj,Hiti§'? TI.at is the overridiog quc::stion.. .nd 2(\$Wcting (t 

requires cxammi.1g a. number of facrors that may di IT�t accortting to the slag� ofthc.c:asc:. 
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Office of the Principal Legal Advisor 

U.S. Department of Homeland Security 

425 T Street, NW 

Washington, DC 20536 

U.S. Immigration
and Customs 
Enforcement 

October 24, 2005 

MEMORANDUM FOR: All OPLA Chief Counsel 

FROM: William J. Howard')()� 
Principal Legal Ad;fJor 

SUBJECT: Prosecutorial Discretion 

As you know, when Congress abolished the Immigration and Naturalization Service 
and divided its functions among U.S. Immigration and Customs Enforcement (ICE), 
U.S. Customs and Border Protection (CBP), and U.S.  Citizenship and Immigration 
Services (CIS), the Office of the Principal Legal Advisor (OPLA) was given exclusive 
authority to prosecute all removal proceedings. See Homeland Security Act of 2002, 
Pub. L. No. 107-296, § 442(c), 1 1 6 Stat. 2 1 35, 2 194 (2002) ("the legal advisor * * * 
shall represent the bureau in all exclusion, deportation, and removal proceedings before 
the Executive Office for Immigration Review"). Compli cating matters for OPLA is 
that our cases come to us from CBP, CIS, and ICE, since all three bureaus are 
authorized to issue Notices to Appear (NTAs). 

OPLA is handling about 300,000 cases in the immigration courts, 42,000 appeals before 
the Board of Immigration Appeals (BIA or Board), and 12 ,000 motions to reopen each 
year. Our circumstances in l itigating these cases differ in a major respect from our 
predecessor, the INS's Office of General Counsel. Gone are the days when INS district 
counsels, having chosen an attorney-client model that required client consultati"on 
before INS trial attorneys could exercise prosecutorial discretion, could simply walk 
down the hall to an INS district director, immigration agent, adjudicator, or border 
patrol officer to obtain the client's permission to proceed with that exercise. Now 
NTA-issuing cl ients or stakeholders might be in different agencies, in different 
buildings, and in different cities from our own. 

Since the NT A-issuing authorities are no longer all under the same roof, adhering to 
INS OGC's attomey-c1 ient model would minimize our efficiency. This is particularly 
so since we are litigating our hundreds of thousands of cases per year with only 600 or 
so attorneys; that our case preparation time is extremely limited, averaging about 20 
minutes a case; that our caseload will increase since Congress is now providing more 
resources for border and interior immigration enforcement; that many of the cases that 
come to us from NT A-issuers lack supporting evidence like conviction documents; that 
we must prioritize our cases to allow us to place greatest emphasis on our national 
security and criminal alien dockets; that we have growing collateral duties such as 

www.ice.gov 
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All OPLA Chief Counsel 

Page 2 of 9 

assisting the Department of Justice with federal court litigation; that i n  many instances 
we lack sufficient staff to adequately brief Board appeals or oppositions to motions to 
reopen; and that the opportunities to exercise prosecutorial discretion arise at many 
different points in the removal process. 

To elaborate on this  last point, the universe of opportunities to exercise prosecutorial 
discretion is large. Those opportunities arise in the pre-filing stage, when, for example, 
we can advise clients who consult us whether or not to file NT As or what charges and 
evide;nce to base them on. They arise in  the course of litigating the NT A in 
immigration court, when we may want, among other things, to move to dismiss a case 
as legally  insufficient, to amend the NT A, to decide not to oppose a grant of rel ief, to 
join i n  a motion to reopen, or to stipulate to the admission of evidence. They arise after 
the immigration judge has entered an order, when we must decide whether to appeal all 
or part of the decision .  Or they may arise in the context of DRO's  deci s ion to detain 
aliens, when we must work closely with DRO in connection with defending that 
decision in the administrative or federal courts . In the 50-plus immigration courtrooms 
across the United States in which we l itigate, OPLA' s  trial attorneys continually face 
these and other prosecutorial di scretion questions . Litigating with maximum efficiency 
requires that we exercise careful yet quick judgment on questions involving 
prosecutorial discretion .  This wil l  require that OPLA's  trial attorneys become very 
familiar with the principles in thi s  memorandum and how to apply them. 

Further giving 1ise to the need for this guidance is the extraordinary volume of 
immigration cases that is now reaching the United States Comis of Appeals. Since 
200 1 ,  federal court immigration cases have tripled. That year, there were 5,435 federal 
court cases. Four years later, in fiscal year 2004, that number had risen to 14,699 
federal court cases . Fiscal year 2005 federal court immigration cases will approximate 
1 5 ,000. The lion ' s  share of these cases consists of petitions for review in the United 
States Courts of Appeal . Those petitions are now overwhelm ing the Department of 
Justice ' s  Office of Immigration Litigation, with the result that the Department of Justice 

has shifted responsibil ity to brief as many as 2 ,000 of these appellate cases to other 
Departmental components and to the U.S .  Attorneys' Offices. Th is, as you know, has 
brought you into greater contact with Assistant U.S .  Attorneys who are turning to you 

for assistance in remanding some of these cases. This memorandum is also intended to 
lessen the number of such remand requests, since i t  provides  your office with guidance 
to assist you in eliminating cases that would later merit a remand. 

Given the complexity of immigration law, a complexity that federal courts at all levels 
routinely acknowledge in publ i shed decisions, your expert assi stance to the U.S. 
Attorneys is critical . 1 It is all the more important because the decis ion whether to 

1 As you know, if and when your resources permit i t ,  I encourage you to speak with your respective 
United States Attorneys' Offices about having those Offices des ignate Specia l  Assi stant U .S .  Attorneys 
from OPLA' s ranks to hand le both c iv i l  and criminal federal court immigrat ion l i tigation. The U.S.  

Document  ID:  0.7.22688.25086-000004  



               


  

Case  2:10-cv-01413-SRB  Document  27-4  Filed  07/07/10  Page  35  of 55  
All OPLA Chief Counsel 
Page 3 of 9 

proceed with litigating a case in the federal courts must be gauged for reasonableness, 
lest, in losing the case, the courts award attorneys' fees against the government pursuant 
to the Equal Access to Justice Act, 28  U.S.C. 2412 .  In the overall scheme of litigating 
the removal of aliens at both the administrative and federal court level, litigation that 
often takes years to complete, it is important that we all apply sound principles of 
prosecutorial discretion, uniformly throughout our offices and in all of our cases, to 
ensure that the cases we l itigate on beha]f of the United States, whether at the 
administrative level or in the federal courts, are truly worth litigating. 

* * * * * * * * * *  

With this background in mind, I am directing that all OPLA attorneys apply the 
following principles of prosecutorial discretion: 

1) Prosecutorial Discretion Prior to or in Lieu of NT A Issuance: 

In the absence of authority to cancel NT As, we should engage in client l iaison with 
CBP, CIS (and ICE) via, or in conjunction with, CIS/CBP attorneys on the issuance of 
NTAs. We should attempt to discourage issuance ofNTAs where there are other 
options available such as administrative removal, crewman remova] , expedited removal 
or reinstatement, clear eligibility for an immigration benefit that can be obtained outside 
of immigration court, or where the desired result is other than a removal order. 

It is not wise or efficient to place an alien into proceedings where the intent is to allow 
that person to remain unless, where compelling reasons exist, a stayed removal order 
might yield enhanced law enforcement cooperation. See Attachment A (Memorandum 
from Wesley Lee, ICE Acting Director, Office of Detention and Removal, Alien 
Witnesses and Informants Pending Removal (May 1 8, 2005) ); see also Attachment B 
(Detention and Removal Officer's  Field Manual, Subchapters 20.7 and 20.8, for further 
explanation on the criteria and procedures for stays of removal and deferred action). 

Examples : 

• Immediate Relative of Service Person- If an alien is an immediate relative of a 
military service member, a favorable exercise of discretion, including not issuing an 
NTA, should be a prime consideration. Military service includes current or former 
members of the Armed Forces, including: the United States Army, Air Force, Navy, 
Marine Corps, Coast Guard, or National Guard, as well as service in the Philippine 
Scouts. OPLA counsel should analyze possible eligibil ity for citizenship under 

Attorneys' Offices wi l l  benefit greatly from OPLA SAUSAs, especially given the immigration law 
expertise that resides in each of your Offices, the immigration law's great complexity, and the extent to 
which the USAOs are now overburdened by federal immigration litigation. 
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sections 328 and 329. See Attachment C (Memorandum from Marcy M. Forman, 
Director, Office of Investigations, Issuance of Notices to Appeal, Administrative 
Orders of Removal, or Reinstatement of a Final Removal Order on Aliens with 
United States Military Service (June 2 1 ,  2004)) . 

• Clearly Approvable 1-130/1-485- Where an alien is the potential beneficiary of 
a clearly approvable 1- 1 30/1-485 and there are no serious adverse factors that 
otherwise justify expulsion, allowing the alien the opportunity to legalize his or her 
status through a CIS-adjudicated adjustment application can be a cost-efficient 
option that conserves immigration court time and benefits someone who can be 
expected to become a lawful permanent resident of the United States. See 
Attachment D (Memorandum from William J. Howard, OPLA Principal Legal 
Advisor, Exercising Prosecutorial Discretion to Dismiss Adjustment Cases (October 
6, 2005)). 

• Administrative Voluntary Departure- We may be consulted in a case where 
administrative voluntary departure is being considered. Where an alien is eligible 
for voluntary departure and likely to depart, OPLA attorneys are encouraged to 
facilitate the grant of administrative voluntary departure or voluntary departure 
under safeguards. This may include continuing detention if that is the likely end 
result even should the case go to the Immigration Court. 

• NSEERS Failed to Register- Where an alien subject to NSEERS registration 
failed to timely register but is otherwise in status and has no criminal record, he 
should not be placed in proceedings ifhe has a reasonable excuse for his failure. 
Reasonably excusable failure to register includes the alien' s hospitalization, 
admission into a nursing home or extended care facility (where mobility is severely 
limited); or where the alien is simply unaware of the registration requirements. See 
Attachment E (Memorandum from Victor Cerda, OPLA Acting Principal Legal 
Advisor, Changes to the National Security Entry Exit Registration System 
(NSEERS)(January 8, 2004)). 

• Sympathetic Humanitarian Factors- Deferred action should be considered 
when the situation involves sympathetic humanitarian circumstances that rise to 
such a level as to cry for an exercise of prosecutorial discretion. Examples of this 
include where the alien has a citizen child with a serious medical condition or 
disability or where the alien or a close family member is undergoing treatment for a 
potentially life threatening disease. DHS has the most prosecutorial discretion at 
this stage of the process. 

2) Prosecutorial Discretion after the Notice to Appear has issued, but before 
the Notice to Appear has been flied: 

We have an additional opportunity to appropriately resolve a case prior to 
expending court resources when an NT A has been issued but not yet filed with the 
immigration court. This would be an appropriate action in any of the situations 
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identified in #1 . Other situations may also arise where the reasonable and rational 
decision is not to prosecute the case. 

Example: 

• U or T visas- Where a ''U" or "T" visa application has been submitted, it 
may be appropriate not to file an NT A until a decision is made on such an 
application. In the event that the application is denied then proceedings 
would be appropriate. 

3) Prosecutorial Discretion after NTA Issuance and Filing: 

The filing of an NT A with the Immigration Court does not foreclose further 
prosecutorial discretion by OPLA Counsel to settle a matter. There may be 
ample justification to move the court to terminate the case and to thereafter 
cancel the NTA as improvidently issued or due to a change in circumstances 
such that continuation is no longer in the government interest. 2 We have 
regulatory authority to dismiss proceedings. Dismissal is by regulation without 
prejudice . See 8 CFR § §  239.2(c), 1239 .2(c). In addition, there are numerous 
opportunities that OPLA attorneys have to resolve a case in the immigration 
court. These routinely include not opposing relief, waiving appeal or making 
agreements that narrow issues, or stipulations to the admissibility of evidence. 
There are other situations where such action should also be considered for 
purposes of judicial economy, efficiency of process or to promote justice. 

Examples : 

2 Unfortunately, DHS's  regu]ations, at 8 C.F.R. 239. 1 ,  do not include OPLA ' s  attorneys among the 38 

categories of persons given authority there to issue NT As and thus to cancel NT As .  That being said, 

when an OPLA attorney encounters an NT A that lacks merit or evidence, he or she should apprise the 

issuing entity of the deficiency and ask that the entity cure the deficiency as a cond ition of OPLA's 

going forward with the case. If the NT A has already been filed with the immigration court, the OPLA 

attorney should attempt to correct it by filing a form 1-26 1 ,  or, if that wil 1  not correct the problem, 

should move to dismiss proceedings without prejudice. We must be sensitive, particularly given our 

need to prioritize our national security and criminal alien cases, to whether prosecuting a particular case 

has little law enforcement value to the cost and time required. Although we lack the authority to sua 

sponte cance1 NT As, we can move to dismiss proceedings for the many reasons outlined in 8 CFR § 

239.2(a) and 8 CFR § 1 239 .2(c). Moreover, s ince OPLA attorneys do not have independent authority 

to grant deferred action status, stays of removal, parole, etc . ,  once we have concluded that an alien 

should not be subjected to removal, we must still engage the client entity to "defer" the action, issue the 

stay or initiate administrative removal . 
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• Relief Otherwise Available- We should consider moving to dismiss 
proceedings without prejudice where it appears in the discretion of the OPLA 
attorney that relief in  the form of adjustment of status appears clearly approvable 
based on an approvable I- 1 30 or 1- 140 and appropriate for adjudication by CIS. See 
October 6, 2005 Memorandum from Principal Legal Advi sor Bi l l  Howard, supra. 
Such action may al so be appropriate in the special rule cancellation NACARA 
context. We should also consider remanding a case to permit an alien to pursue 
naturalization.3 This allows the alien to pursue the matter with CIS, the DHS entity 
with the principal responsibil ity for adjudication of immigration benefits, rather than 
to take time from the overburdened immigration court dockets that could be 
expended on removal i ssues. 

• Appealing Humanitarian Factors- Some cases involve sympathetic 
humanitarian circumstances that rise to such a level as to cry for an exercise of 
prosecutorial discretion . Examples of this, as noted above, include where the al i en 
has a citizen child wi th a serious medical condition or disabi l i ty or where the alien 
or a close family member is undergoing treatment for a potentially l ife threatening 
disease. OPLA attorneys should consider these matters to determine whether an 
alternative disposition is  possible and appropriate. Proceedings can be reinstituted 
when the situation changes .  Of course, if the situation is expected to be of relatively  
short duration, the Ch ief Counsel Office should balance the benefit to the 
Government to be obtained by terminating the proceedings as opposed to 
administratively closing proceedings or asking DRO to stay removal after entry of 
an order. 

• Law Enforcement Assets/Cls- There are often situations where federal, State or 
local law enforcement entities desire to have an alien remain in the United States for 
a period of time to assist with investigation or to testify at trial . Moving to dismiss a 
case to permit a grant of deferred action may be an appropriate result in these 
circumstances . Some offices may prefer to administratively close these cases, which 
gives the alien the benefit of remaining and law enforcement the option of 
calendaring proceedings at any time. This may result in more control by law 
enforcement and enhanced cooperation by the alien .  A third option is a stay. 

4) Post-Hearing Actions:  

Post-hearing actions often involve a great deal of discretion. This includes a 
decision to file an appeal, what issues to appeal, how to respond to an ali en 's  appeal, 
whether to seek a stay of a decision or whether to join a motion to reopen. OPLA 

Once in proceedings, this typica1 ly will occur only where the alien has shown prirna faci e  e ligibility 
for naturalization and that his or her case involves exceptiona1ly appeal ing or humanitarian factors . 8 
CFR § 1 239 . 1 (f). It is improper for an immigration j udge to terminate proceedi ngs absent an affirmat ive 
communication from DHS that the al ien would be eligible for naturalizati on but for the pendency of the 
deportation proceeding. Matter of Cruz, 1 5  I&N Dec. 236 (BIA 1 975); see Nolan v. Holmes, 334 F.3d 
1 89 (2d Cir. 2003 ) (Second C i rcu it upholds BIA's rel iance on Matter of Cruz when petitioner failed to 
establish prima facie eligibi l i ty .) .  
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attorneys are also responsible for replying to motions to reopen and motions to 
reconsider. The interests of judicial economy and fairness should guide your actions 
in handling these matters. 

Examples : 

• Remanding to an Immigration Judge or Withdrawing Appeals- Where the 
appeal brief filed on behalf of the alien respondent is persuasive, it may be 
appropriate for an OPLA attorney to join in that position to the Board, to agree to 
remand the case back to the immigration court, or to withdraw a government appeal 
and allow the decision to become final . 

• Joining in Untimely Motions to Reopen- Where a motion to reopen for 
adjustment of status or cancellation of removal i s  filed on behalf of an alien 
with substantial equities, no serious criminal or immigration violations, and 
who is legally  eligible to be granted that relief except that the motion is 
beyond the 90-day limitation contained in 8 C.F .R. § 1 003 .23, strongly 
consider exercising prosecutorial discretion and join in this motion to reopen 
to permit the alien to pursue such relief to the immigration court. 

• Federal Court Remands to the BIA- Cases filed in the federal courts 
present challenging situations. In a habeas case, be very careful to assess the 
reasonableness of the government' s detention decision and to consult with 
our clients at DRO. Where there are potential litigation pitfalls or unusually 
sympathetic fact circumstances and where the BIA has the authority to 
fashion a remedy, you may want to consider remanding the case to the BIA. 
Attachments H and I provide broad guidance on these matters. Bring 
concerns to the attention of the Office of the United States Attorney or the 
Office of Immigration Litigation, depending upon which entity has 
responsibility over the l itigation. See generally Attachment F (Memorandum 
from OPLA Appellate Counsel , U.S. Attorney Remand Recommendations 
(rev. May 1 0, 2005)); see also Attachment G (Memorandum from Thomas 
W. Hussey, Director, Office of lmmigration Litigation, U.S . Department of 
Justice, Remand of Immigration Cases (Dec. 8, 2004)) . 

• In absentia orders. Reviewing courts have been very critical of in 
absentia orders that, for such things as appearing late for court, deprive aliens 
of a full hearing and the abi li ty to pursue relief from removal . This i s  
especially true where court is still i n  session and there does not seem to be 
any prejudice to either holding or rescheduling the heating for later that day. 
These kinds of decisions, while they may be technically correct, undermine 
respect for the fairness of the removal process and cause courts to find 
reasons to set them aside. These decisions can create adverse precedent in 
the federal courts as well as EAJA liability. OPLA counsel should be 
mindful of this and, if possible, show a measured degree of flexibility, but 
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only i f  convinced that the alien or his or her counsel is not abusing the 
removal court process. 

5) Final Orders- Stays and Motions to Reopen/Reconsider: 

Attorney di scret ion doesn' t  cease after a final order. We may be consulted 
on whether a stay of removal should be granted. See Attachment B 
(Subchapter 20. 7). In addition, circumstances may develop whether the 
proper and just course of action would be to move to reopen the proceeding 
for purposes of terminating the NT A. 

Examples :  

• Ineffective Assistance- An OPLA attorney is  presented with a s i tuation where 
an alien was deprived of an opportunity to pursue rel ief, due to incompetent counsel, 
where a grant of such rel ief could reasonably be anticipated. It would be 
appropriate, assuming compliance with Matter of Lozada, to join in or not oppose 
motions to reconsider to allow the relief applications to be filed. 

• Witnesses Needed, Recommend a Stay- State law enforcement authorities need 
an alien as a witness in a major criminal case. The alien has a final order and wil l  
be removed from the Un ited States before trial can take place. OPLA counsel may 
recommend that a stay of removal be granted and this alien be released on an order 
of supervision. 

* * * * * * * * * *  

Prosecutorial discretion is a very sign ificant tool that sometimes enables you to deal 
with the difficult, complex and contradictory provisions of the immigration laws and 
cases involving human suffering and hardship. It is clearly OHS poli cy that national 
security violators, human rights abusers, spies, traffickers both in narcotics and people, 
sexual predators and other criminals are removal priorities. It is wise to remember that 
cases that do not fa1 1 within  these categories sometimes require that we balance the cost 
of an action versus the value of the result. Our reasoned determination in making 
prosecutorial discretion decisions can be a significant benefit to the efficiency and 
fairness of the removal process. 

Official Use Disclaimer: 

This memorandum is protected by the Attorney/Cl ient and Attorney Work product privileges 

and is for Official Use On]y. This  memorandum is intended solely to provide legal advice to 

the Office of the Chief Counsels (OCC) and their staffs regarding the appropriate and lawful 
exercise of prosecutorial discretion, which wi ll lead to the efficient management of resources . 

It is not intended to, does not, and may not be relied upon to create or confer any right(s) or 
benefit(s), substantive or procedural, enforceable at law by any individual or other party in  

Document  ID:  0.7.22688.25086-000004  



               


  

Case  2:10-cv-01413-SRB  Document  27-4  Filed  07/07/10  Page  41  of 55  
All OPLA Chief Counsel 
Page 9 of 9 

removal proceedings, in litigation with the United States, or in any other form or manner. 
Discretionary decisions of the OCC regarding the exercise of prosecutorial discretion under 
this memorandum are final and not subject to legal review or recourse. Finally this internal 
guidance does not have the force of law, or of a Department of Homeland Security Directive. 
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U.S. Department of Justice 
Immigration and Naturalization Service 

HQOPP 50/4 

Office of the Commi s  425 I Street NWioner 

Washington, DC 20536 

NOV 17 2000 

MEMORANDUM TO REGIONAL DIRECTORS 

DISTRICT DIRECTORS 

CHIEF PATROL AGENTS 

REGIONAL AND DISTRICT COUNSEL 

SUBJECT: Exercis  ecutorial Dising Pros  cretion 

Since the 1996 amendments to the Immigration and Nationality Act (INA) which limited 

the authority of immigration judges to provide relief from removal in many cas , there hases  been 

increas  cope and exercised attention to the s  e of the Immigration and Naturalization Service’s  

(INS or the Service) pros  cretion. This  cribes the principles withecutorial dis  memorandum des  

which INS exercises pros  cretion and the proce secutorial dis  to be followed in making and 

monitoring dis  ions  are not only authorized by law but expectedcretionary decis  . Service officers  

to exercis  cretion in a judicious  tages of the enforcement proce s frome dis  manner at all s  

planning investigations to enforcing final orders ubject to their chainss  of command and to the 

particular res  ibilities  pecific pos  ing thispons  and authority applicable to their s  ition. In exercis  

discretion, officers mus  dest take into account the principles  cribed below in order to promote the 

efficient and effective enforcement of the immigration laws and the interes of justs  tice. 

More s  ing dispecific guidance geared to exercis  cretion in particular program areas  

already exis in s  tances  
1

and other program-s  eparately.ts  ome ins  , pecific guidance will follow s  

1 For example, standards and procedures  tatusfor placing an alien in deferred action s  are provided in the Standard 

Operating Procedures for Enforcement Officers  t, Detention, Proce s: Arres  ing, and Removal (Standard Operating 
Procedures), Part X. This memorandum is  , and doesintended to provide general principles  not replace any previous  

s  , s  “Supplemental Guidelines on the Use ofpecific guidance provided about particular INS actions uch as  

Cooperating Individuals and Confidential Informants Following the Enactment of IIRIRA,” dated December 29, 

1997. This memorandum is  every s  e of pros  cretionnot intended to addre s  ituation in which the exercis  ecutorial dis  

may be appropriate. If INS pers  e of their dutiesonnel in the exercis  recognize apparent conflict between any of their 

s  and thes  , they are encouraged to bring the matter to theirpecific policy requirements  e general guidelines  
s  or’s  s  ed through the appropriate chain of commandupervis  attention, and any conflict between policies hould be rais  

for resolution. 
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Memorandum for Regional Directors  Page 2, et al. 

Subject: Exercis  ecutorial Dising Pros  cretion 

However, INS officers s  e their pros  cretion in appropriatehould continue to exercis  ecutorial dis  

cases during the period before more s  i specific program guidance is  ued. 

A statement of principles concerning dis  erves  escretion s  a number of important purpos . 

As des  of Federal Pros  
2 

part of the U.S. Attorneys manual,cribed in the “Principles  ecution,” ’ 

such principles provide convenient reference points  of making prosfor the proce s  ecutorial 

decis  ; facilitate the tas  in the dis  ; contribute toions  k of training new officers  charge of their duties  

more effective management of the Government’s limited pros  ourcesecutorial res  by promoting 

greater consistency among the pros  of different officesecutorial activities  and between their 

activities and the INS’ law enforcement priorities  ible better coordination of; make po s  

inves  ecutorial activity by enhancing the unders  tigativetigative and pros  tanding between the inves  

and pros  ; and inform the public of the careful proce secutorial components  by which 

pros  ionsecutorial decis  are made. 

Legal and Policy Background 

“Pros  cretion” isecutorial dis  the authority of an agency charged with enforcing a law to 

decide whether to enforce, or not to enforce, the law agains omeone. The INS, like other lawt s  

enforcement agencies  pros  cretion and exercis  it every day. In the, has  ecutorial dis  es  

immigration context, the term applies not only to the decis  ue, sion to i s  erve, or file a Notice to 

Appear (NTA), but als  cretionary enforcement decis  , includingo to a broad range of other dis  ions  

among others: Focusing inves  ources  estigative res  on particular offens  or conduct; deciding 

whom to stop, question, and arres  tody; st; maintaining an alien in cus  eeking expedited removal 

or other forms of removal by means  ettling or dis  ing aother than a removal proceeding; s  mi s  

proceeding; granting deferred action or staying a final order; agreeing to voluntary departure, 

withdrawal of an application for admi sion, or other action in lieu of removing the alien; 

pursuing an appeal; and executing a removal order. 

The “favorable exercis  ecutorial dis  a dis  ion not toe of pros  cretion” means  cretionary decis  

a s  cope of the INS’ enforcement authority asert the full s  permitted under the law. Such 

decisions will take different forms  tatus, depending on the s  of a particular matter, but include 

decisions s  not i s  cu such as  uing an NTA (dis  ed in more detail below under “Initiating 

Proceedings”), not detaining an alien placed in proceedings (where dis  descretion remains  pite 

mandatory detention requirements), and approving deferred action. 

2 For this dis  ion, and much els  memorandum, we have relied heavily upon the Principles of Federalcu s  e in this  

Pros  tice’s  Attorneys Manual (Oct. 1997).ecution, chapter 9 27.000 in the U.S. Department of Jus  United States  ’ 

There are significant differences, of cours  ’ in the criminal juse, between the role of the U.S. Attorneys offices  tice 
system, and INS res  ibilities  , but the general approach to prospons  to enforce the immigration laws  ecutorial 

dis  tated in this  that taken by the Principles of Federal Prosecution.cretion s  memorandum reflects  
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Memorandum for Regional Directors  Page 3, et al. 

Subject: Exercis  ecutorial Dising Pros  cretion 

Courts recognize that pros  cretion applies  trative arenaecutorial dis  in the civil, adminis  

just as it does  recognized on sin criminal law. Moreover, the Supreme Court “has  everal 

occas  over many years  decis  ecute or enforce, whetherions  that an agency’s  ion not to pros  

through civil or criminal proce s, is a decis  absion generally committed to an agency’s  olute 

dis  and thecretion.” Heckler v. Chaney, 470 U.S. 821, 831 (1985). Both Congre s  

Supreme Court have recently reaffirmed that the concept of pros  cretion appliesecutorial dis  to 

INS enforcement activities uch as  ., s  whether to place an individual in deportation proceedings  

INA s  crimination Committee, 525 U.S. 471ection 242(g); Reno v. American-Arab Anti-Dis  

(1999). The “discretion” in prosecutorial dis  that pros  ions are notcretion means  ecutorial decis  

subject to judicial review or reversal, except in extremely narrow circums  . Constances  equently, 

it is a powerful tool that mus  ed res  ibly.t be us  pons  

As a law enforcement agency, the INS generally has  ecutorial dispros  cretion within its  

area of law enforcement res  ibility unle s  cretion has been clearly limited by statute inpons  that dis  

a way that goes beyond s  tatute directing that the INStandard terminology. For example, a s  

“shall” remove removable aliens would not be cons  elf to limit prostrued by its  ecutorial 

discretion, but the specific limitation on releas  in sing certain criminal aliens  ection 236(c)(2) of 

the INA evidences a s  ional intention to limit dispecific congre s  cretion not to detain certain 

criminal aliens in removal proceedings  e exis  onnel who are unsthat would otherwis  t. Pers  ure 

whether the INS has dis  hould cons  uperviscretion to take a particular action s  ult their s  or and 

legal couns  ary.el to the extent nece s  

It is important to recognize not only what pros  cretion is  o what it isecutorial dis  , but als  

not. The doctrine of prosecutorial discretion applies  ionsto law enforcement decis  whether, and 

to what extent, to exercise the coercive power of the Government over liberty or property, as  

authorized by law in cases when individuals  ecutorial dishave violated the law. Pros  cretion does  

not apply to affirmative acts of approval, or grants  , under a sof benefits  tatute or other applicable 

law that provides requirements  hould be given. Forfor determining when the approval s  

example, the INS has pros  cretion not to place a removable alien in proceedingsecutorial dis  , but 

it does not have pros  cretion to approve a naturalization application by an alien whoecutorial dis  

is ineligible for that benefit under the INA. 

This dis  not always  y, bright-line rule to apply. In many cas , INStinction is  an eas  es  

decis  both a pros  ion to take or not to take enforcement action,ionmaking involves  ecutorial decis  

s  placing an alien in removal proceedings  ion whether or not the alien isuch as  , and a decis  

s  tantively eligible for a benefit under the INA. In many cas , benefit decis  involve theubs  es  ions  

exercise of significant dis  ome cas  iscretion which in s  es  not judicially reviewable, but which is  

not pros  cretion.ecutorial dis  

Pros  cretion can extend only up to the s  tantive and juris  ofecutorial dis  ubs  dictional limits  

the law. It can never jus  illegal under the s  tantive law pertaining to thetify an action that is  ubs  
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Subject: Exercis  ecutorial Dising Pros  cretion 

conduct, or one that while legal in other contexts  not within the authority of the agency or, is  

officer taking it. Pros  cretion to take an enforcement action doesecutorial dis  not modify or waive 

any legal requirements that apply to the action its  ion toelf. For example, an enforcement decis  

focus on certain types  for arres  not mean that the INSof immigration violators  t and removal does  

may arrest any person without probable caus  o for an offens  jurise to do s  e within its  diction. 

Service officers who are in doubt whether a particular action complies with applicable 

cons  tatutory, or cas  s  ult with their s  or and obtaintitutional, s  e law requirements hould cons  upervis  

advice from the district or sector couns  entative of the Office of General Counsel or repres  el to 

the extent nece sary. 

Finally, exercising prosecutorial dis  not le scretion does  en the INS’ commitment to 

enforce the immigration laws to the bes  not an invitation to violate or ignoret of our ability. It is  

the law. Rather, it is a means  e the res  we have in a way that bes  hesto us  ources  t accomplis  our 

mi s  tering and enforcing the immigration laws  .ion of adminis  of the United States  

Principles of Prosecutorial Discretion 

Like all law enforcement agencies  finite res  , and it is not po sible to, the INS has  ources  

investigate and prosecute all immigration violations The INS his  res. torically has  ponded to this  

limitation by setting priorities in order to achieve a variety of goals  e goals. Thes  include 

protecting public s  ysafety, promoting the integrity of the legal immigration s tem, and deterring 

violations of the immigration law. 

It is an appropriate exercis  ecutorial dis  tigating,e of pros  cretion to give priority to inves  

charging, and pros  e immigration violations  t impact onecuting thos  that will have the greates  

achieving these goals. The INS has  ed this  ign and execution of its borderus  principle in the des  

enforcement s  refocus  muggling networks  concentration on fixingtrategy, its  on criminal s  , and its  

benefit-granting proce ses to prevent fraud. An agency’s focus on maximizing its impact under 

appropriate principles, rather than devoting resources  es  to advance thesto cas  that will do le s  e 

overall interes , ists  a crucial element in effective law enforcement management. 

The Principles of Federal Pros  usecution governing the conduct of U.S. Attorneys  e the 

concept of a “s  tantial Federal interes  ecutionubs  t.” A U.S. Attorney may properly decline a pros  

if “no substantial Federal interest would be served by prosecution.” This principle provides a 

us  ents  that differ fromeful frame of reference for the INS, although applying it pres  challenges  

thos  immigration is  ively Federale facing a U.S. Attorney. In particular, as  an exclus  

res  ibility, the option of an adequate alternative remedy under s  not available. Inpons  tate law is  

an immigration case, the interest at s  be Federal. Therefore, we mustake will always  t place 

particular emphas on the element of s  tantiality. How important is the Federal interest in theis  ubs  

cas  compared to other cas  and priorities  the overriding ques  wering ite, as  es  ? That is  tion, and ans  

requires examining a number of factors  tage of the casthat may differ according to the s  e. 
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Memorandum for Regional Directors  Page 5, et al. 

Subject: Exercis  ecutorial Dising Pros  cretion 

As a general matter, INS officers  ecute a legally smay decline to pros  ufficient 

immigration cas  t that would be se if the Federal immigration enforcement interes  erved by 

pros  not s  tantial.
3 

may be provided s  tatementsecution is  ubs  Except as  pecifically in other policy s  

or directives, the respons  ing pros  cretion in this  tsibility for exercis  ecutorial dis  manner res with 

the District Director (DD) or Chief Patrol Agent (CPA) based on his  ensor her common s  e and 

sound judgment.
4 

The DD or CPA s  trict or Sector Counshould obtain legal advice from the Dis  el 

to the extent that s  ary and appropriate to ens  ound and lawfuluch advice may be nece s  ure the s  

exercise of discretion, particularly with res  espect to cas  pending before the Executive Office for 

Immigration Review (EOIR).
5 

The DD’s or CPA’s authority may be delegated to the extent 

nece s  ionsary and proper, except that decis  not to place a removable alien in removal 

proceedings  ions  trict, or decis  to move to terminate a proceeding which in the opinion of the Dis  

or Sector Couns  legally s  not authorizedel is  ufficient, may not be delegated to an officer who is  

under 8 C.F.R. § 239.1 to i s  or CPA’s  e of pros  cretionue an NTA. A DD’s  exercis  ecutorial dis  

will not normally be reviewed by Regional or Headquarters authority. However, DDs and CPAs  

remain subject to their chains of command and may be s  ed as  ary in their exercisupervis  nece s  e 

of pros  cretion.ecutorial dis  

Investigations 

Priorities for deploying inves  ources  cu s  , stigative res  are dis  ed in other documents uch as  

the interior enforcement strategy, and will not be discu s  memorandum. Thesed in detail in this  e 

previous  include identifying and removing criminal and terroris  ,ly identified priorities  t aliens  

deterring and dis  muggling, minimizing benefit fraud and document abusmantling alien s  e, 

res  about illegal immigration and building partners  toponding to community complaints  hips  

s  , and blocking and removing employers acce s to undocumented workers.olve local problems  ’ 

Even within these broad priority areas, however, the Service mus  ionst make decis  about how 

bes  res  .t to expend its  ources  

Managers s  ign operations  erioushould plan and des  to maximize the likelihood that s  

offenders will be identified. Supervis  s  ure that front-line inves  undersors hould ens  tigators  tand 

that it is not mandatory to i s  e where they have reasue an NTA in every cas  on to believe that an 

alien is removable, and agents hould be encouraged to bring ques  es  uperviss  tionable cas  to a s  or’s  

attention. Operational planning for inves  s  ideration of appropriatetigations hould include cons  

procedures for s  ory and legal review of individual NTA i s  ionsupervis  uing decis  . 

3 In s  es  ubs  t in pros  e could be outweighed byome cas  even a s  tantial immigration enforcement interes  ecuting a cas  
other interes , s  the foreign policy of the United States Decis  that require weighing s  tsts uch as  . ions  uch other interes  

should be made at the level of respons  tice that isibility within the INS or the Department of Jus  appropriate in light 

of the circums  and interes involved.tances  ts  
4 This general reference to DDs and CPAs is not intended to exclude from coverage by this memorandum other INS 

personnel, such as  , who may be called upon to exercis  ecutorial disService Center directors  e pros  cretion and do not 

report to DDs or CPAs  of command., or to change any INS chains  
5 Exercising prosecutorial dis  pect to cas  pending before EOIR involves  scretion with res  es  procedures et forth at 8 

CFR 239.2 and 8 CFR Part 3, s  obtaining the court’s  .uch as  approval of a motion to terminate proceedings  
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Memorandum for Regional Directors  Page 6, et al. 

Subject: Exercis  ecutorial Dising Pros  cretion 

Careful design of enforcement operations is  e of prosa key element in the INS’ exercis  ecutorial 

dis  s  ider not s  legallycretion. Managers hould cons  imply whether a particular effort is  

supportable, but whether it best advances  , compared with other po sthe INS’ goals  ible 

us  of thos  ources  a general matter, inves  that are s  ed toes  e res  . As  tigations  pecifically focus  

identify aliens who repres  hould be favored over invesent a high priority for removal s  tigations  

which, by their nature, will identify a broader variety of removable aliens. Even an operation 

that is des  ed on high-priority criteria, however, may s  whoigned bas  till identify individual aliens  

warrant a favorable exercis  ecutorial dise of pros  cretion.
6 

Initiating and Pursuing Proceedings 

Aliens who are s  attention in a variety ofubject to removal may come to the Service’s  

ways  ome aliens  a res  tigations  are. For example, s  are identified as  ult of INS inves  , while others  

identified when they apply for immigration benefits or s  ion at a port-of-entry. Whileeek admi s  

the context in which the INS encounters an alien may, as a practical matter, affect the Service’s  

options, it does not change the underlying principle that the INS has  cretion and sdis  hould 

exercise that discretion appropriately given the circums  of the castances  e. 

Even when an immigration officer has reas  removable andon to believe that an alien is  

that there is sufficient evidence to obtain a final order of removal, it may be appropriate to 

decline to proceed with that cas  is  removable bas  ore. This  true even when an alien is  ed on his  

her criminal his  erved with an NTA would be story and when the alien if s  ubject to mandatory 

detention. The INS may exercise its dis  . Thuscretion throughout the enforcement proce s  , the 

INS can choos  ue an NTA, whether to cancel an NTA prior to filing with thee whether to i s  

immigration court or move for dis  al in immigration court (under 8 CFR 239.2), whether tomi s  

detain (for those aliens not subject to mandatory detention), whether to offer an alternative to 

removal such as voluntary departure or withdrawal of an application for admi sion, and whether 

to stay an order of deportation. 

The decis  e any of thes  or other alternatives in a particular caseion to exercis  e options  

requires an individualized determination, bas  and the law. Ased on the facts  a general matter, it 

is better to exercis  cretion as  as po sible, once the relevante favorable dis  early in the proce s  

facts have been determined, in order to cons  res  and in recognition of theerve the Service’s  ources  

alien’s interes  ary legal proceedings  often a conflictt in avoiding unnece s  . However, there is  

6 For example, operations in county jails  igned to identify and remove criminal aliensare des  , a high priority for the 
Service. Nonethele s  tigator working at a county jail and his  upervis  hould s  ider whether, an inves  or her s  or s  till cons  

the exercise of prosecutorial dis  escretion would be appropriate in individual cas . 
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Memorandum for Regional Directors  Page 7, et al. 

Subject: Exercis  ecutorial Dising Pros  cretion 

between making decis  as oon as  ible, and making them bas  manyions  s  po s  ed on evaluating as  

relevant, credible facts as  ible. Developing an extenspo s  ive factual record prior to making a 

charging decision may itself cons  ources  any sume INS res  in a way that negates  aving from 

forgoing a removal proceeding. 

Generally, adjudicators may have a better opportunity to develop a credible factual record 

at an earlier stage than investigative or other enforcement pers  sonnel. It is imply not practicable 

to require officers at the arres tage to develop a full inves  of eacht s  tigative record on the equities  

cas  ince the alien file may not yet be available to the charging office), and thise (particularly s  

memorandum does not require s  is  needed is knowledge that theuch an analys . Rather, what is  

INS is not legally required to ins  in every cas  to that po stitute proceedings  e, openne s  ibility in 

appropriate cas , development of facts  dis  ed below to the extent thates  relevant to the factors  cu s  

it is reas  ible to do s  tances  ionsonably po s  o under the circums  and in the timeframe that decis  

must be made, and implementation of any decision to exercis  ecutorial dise pros  cretion. 

There is no precis  es  e ofe formula for identifying which cas  warrant a favorable exercis  

dis  that s  ecretion. Factors  hould be taken into account in deciding whether to exercis  

pros  cretion include, but are not limited to, the following:ecutorial dis  

· Immigration status: Lawful permanent residents generally warrant greater consideration. 
However, other removable aliens may also warrant the favorable exercise of discretion, 

depending on all the relevant circumstances. 

· Length of residence in the United States: The longer an alien has lived in the United States, 
particularly in legal status, the more this factor may be considered a positive equity. 

· Criminal history: Officers should take into account the nature and severity of any criminal 
conduct, as well as the time elapsed since the offense occurred and evidence of rehabilitation. 

It is appropriate to take into account the actual sentence or fine that was imposed, as an 

indicator of the seriousne s attributed to the conduct by the court. Other factors relevant to 

a se sing criminal history include the alien’s age at the time the crime was committed and 

whether or not he or she is a repeat offender. 

· Humanitarian concerns: Relevant humanitarian concerns include, but are not limited to, 
family ties in the United States; medical conditions affecting the alien or the alien’s family; 

the fact that an alien entered the United States at a very young age; ties to one’s home 

country (e.g., whether the alien speaks the language or has relatives in the home country); 

extreme youth or advanced age; and home country conditions. 

· Immigration history: Aliens without a past history of violating the immigration laws  
(particularly violations such as reentering after removal, failing to appear at hearing, or 

resisting arrest that show heightened disregard for the legal proce s) warrant favorable 

consideration to a greater extent than those with such a history. The seriousne s of any such 

violations should also be taken into account. 
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Memorandum for Regional Directors  Page 8, et al. 

Subject: Exercis  ecutorial Dising Pros  cretion 

· Likelihood of ultimately removing the alien: Whether a removal proceeding would have a 
reasonable likelihood of ultimately achieving its intended effect, in light of the case 

circumstances such as the alien’s nationality, is a factor that should be considered. 

· Likelihood of achieving enforcement goal by other means: In many cases, the alien’s  
departure from the United States may be achieved more expeditiously and economically by 

means other than removal, such as voluntary return, withdrawal of an application for 

admi sion, or voluntary departure. 

· Whether the alien is eligible or is likely to become eligible for other relief: Although not 
determinative on its own, it is relevant to consider whether there is a legal avenue for the 

alien to regularize his or her status if not removed from the United States. The fact that the 

Service cannot confer complete or permanent relief, however, does not mean that discretion 

should not be exercised favorably if warranted by other factors. 

· Effect of action on future admi sibility: The effect an action such as removal may have on 

an alien can vary for example, a time-limited as opposed to an indefinite bar to future 

admi sibility and these effects may be considered. 

· Current or past cooperation with law enforcement authorities: Current or past cooperation 
with the INS or other law enforcement authorities, such as the U.S. Attorneys, the 

Department of Labor, or National Labor Relations Board, among others, weighs in favor of 

discretion. 

· Honorable U.S. military service: Military service with an honorable discharge should be 
considered as a favorable factor. See Standard Operating Procedures Part V.D.8 (i suing an 

NTA against current or former member of armed forces requires advance approval of 

Regional Director). 

· Community attention: Expre sions of opinion, in favor of or in opposition to removal, may 
be considered, particularly for relevant facts or perspectives on the case that may not have 

been known to or considered by the INS. Public opinion or publicity (including media or 

congre sional attention) should not, however, be used to justify a decision that cannot be 

supported on other grounds. Public and profe sional responsibility will sometimes require 

the choice of an unpopular course. 

· Resources available to the INS: As in planning operations, the resources available to the INS 
to take enforcement action in the case, compared with other uses of the resources to fulfill 

national or regional priorities, are an appropriate factor to consider, but it should not be 

determinative. For example, when prosecutorial discretion should be favorably exercised 

under these factors in a particular case, that decision should prevail even if there is detention 

space available. 

Obvious  will be applicable to every cas  e onely, not all of the factors  e, and in any particular cas  

factor may des  e. There may be other factorserve more weight than it might in another cas  , not 

on the list above, that are appropriate to consider. The decis  hould be basion s  ed on the totality of 

the circums  , not on any one factor cons  olation. General guidance s  thistances  idered in is  uch as  

cannot provide a “bright line” tes  ily be applied to determine the “right” anst that may eas  wer in 

every cas  es  reas  may point in differente. In many cas , minds  onably can differ, different factors  

directions, and there is no clearly “right” ans  ing a courswer. Choos  e of action in difficult 
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Memorandum for Regional Directors  Page 9, et al. 

Subject: Exercis  ecutorial Dising Pros  cretion 

cas  mus  e of judgment by the res  ible officer bas  or her experience,es  t be an exercis  pons  ed on his  

good s  e, and cons  to the bes  or her ability.ens  ideration of the relevant factors  t of his  

There are factors that may not be cons  ible factorsidered. Impermi s  include: 

· An individual’s  ex, national origin, or political a s  orrace, religion, s  ociation, activities  
7

beliefs; 

· The officer’s  onal feelingsown pers  regarding the individual; or 

· The po s  ion on the officer’s  ional or persible effect of the decis  own profe s  onal 
circums  .tances  

In many cases, the procedural pos  e, and the sture of the cas  tate of the factual record, will 

affect the ability of the INS to us  ecutorial dis  ince the INS cannote pros  cretion. For example, s  

admit an inadmi s  unle s  available, in many cas  theible alien to the United States  a waiver is  es  

INS’ options are more limited in the admi sion context at a port-of-entry than in the deportation 

context. 

Similarly, the INS may cons  and information likely to beider the range of options  

available at a later time. For example, an officer called upon to make a charging decision may 

reas  he does  ufficient, credible factual record upononably determine that he or s  not have a s  

which to base a favorable exercise of pros  cretion not to put the alien in proceedingsecutorial dis  , 

that the record cannot be developed in the timeframe in which the decis  t be made, that aion mus  

more informed pros  ion likely could be made at a later time during the coursecutorial decis  e of 

proceedings, and that if the alien is not served with an NTA now, it will be difficult or 

impo s  o later.ible to do s  

Such decisions mus  of thest be made, however, with due regard for the principles  e 

guidelines, and in light of the other factors dis  ed here. For example, if there iscu s  no relief 

available to the alien in a removal proceeding and the alien is subject to mandatory detention if 

7 This general guidance on factors  hould not be relied upon in making a decisthat s  ion whether to enforce the law 
against an individual is not intended to prohibit their consideration to the extent they are directly relevant to an 

alien’s s  under the immigration laws  aretatus  or eligibility for a benefit. For example, religion and political beliefs  

often directly relevant in asylum cases  e s  part of a prosand need to be a s  ed as  ecutorial determination regarding the 

s  e, but it would be improper for an INS officer to treat aliens  ed on his personaltrength of the cas  differently bas  

opinion about a religion or belief. Political activities may be relevant to a ground of removal on national security or 

terrorism grounds. An alien’s nationality often directly affects his or her eligibility for adjustment or other relief, the 
likelihood that he or she can be removed, or the availability of prosecutorial options uch ass  voluntary return, and 

may be cons  e concernsidered to the extent thes  are pertinent. 
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Memorandum for Regional Directors  Page 10, et al. 

Subject: Exercis  ecutorial Dising Pros  cretion 

placed in proceedings  ituation s  ts  e of pros  cretion, if, that s  ugges that the exercis  ecutorial dis  

appropriate, would be more us  ooner rather than later. It would beeful to the INS if done s  

improper for an officer to a sume that someone els  ome later time will alwayse at s  be able to 

make a more informed decis  ider exercis  cretion.ion, and therefore never to cons  ing dis  

Factors relevant to exercis  ecutorial dising pros  cretion may come to the Service’s  

attention in various ways  may make reques to the INS to exercis. For example, aliens  ts  e 

pros  cretion by declining to purs  . Alternatively, there may beecutorial dis  ue removal proceedings  

cases in which an alien as  to be put in proceedings  ue a remedy sks  (for example, to purs  uch as  

cancellation of removal that may only be available in that forum). In either case, the INS may 

cons  t, but the fact that it is  hould not determine the outcome, and theider the reques  made s  

pros  ion s  ed upon the facts  tances  e. Similarly,ecutorial decis  hould be bas  and circums  of the cas  

the fact that an alien has not reques  ecutorial dis  hould not influence the analysted pros  cretion s  is  

of the cas  t s  idered is also a matter ofe. Whether, and to what extent, any reques hould be cons  

dis  s  and arguments  tocretion. Although INS officers hould be open to new facts  , attempts  

a delay tactic, as  merely to revisexploit prosecutorial discretion as  a means  it matters that have 

been thoroughly cons  ons hould beidered and decided, or for other improper tactical reas  s  

rejected. There is no legal right to the exercis  ecutorial dis  se of pros  cretion, and (as tated at the 

clos  memorandum) this  no right or obligation enforceable at lawe of this  memorandum creates  

by any alien or any other party. 

Process for Decisions 

Identification of Suitable Cases 

No single proce s of exercis  cretion will fit the multiple contextsing dis  in which the need 

to exercis  cretion may aris  guidance is  igned to promote cons tency ine dis  e. Although this  des  is  

the application of the immigration laws  not intended to produce rigid uniformity among INS, it is  

officers in all areas  e of the fair adminisof the country at the expens  tration of the law. Different 

offices face different conditions  . Service managersand have different requirements  and 

s  ors  and CPAs  trict, and Sector Couns  t developupervis  , including DDs  , and Regional, Dis  el mus  

mechanis  appropriate to the various  and priorities  better toms  contexts  , keeping in mind that it is  

exercis  cretion as  as  ible once the factual record has  Ine dis  early in proce s  po s  been identified.
8 

particular, in cas  where it is  tatutory relief will be available at the immigrationes  clear that no s  

hearing and where detention will be mandatory, it bes  erves  res  to maket cons  the Service’s  ources  

a decision early. 

Enforcement and benefits pers  s  tand that prosonnel at all levels hould unders  ecutorial 

dis  ts  appropriate and expected that the INS will exercis  authority incretion exis and that it is  e this  

appropriate cas . DDs  , and other s  ory officials  uch as District andes  , CPAs  upervis  (s  

8 DDs, CPAs, and other INS pers  hould als  ible recons  ionsonnel s  o be open, however, to po s  ideration of decis  (either 

for or against the exercise of dis  ed upon further development of the factscretion) bas  . 
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Memorandum for Regional Directors  Page 11, et al. 

Subject: Exercis  ecutorial Dising Pros  cretion 

Sector Counsels) s  onnel to bring potentially s  eshould encourage their pers  uitable cas  for the 

favorable exercise of discretion to their attention for appropriate res  isolution. To a s t in 

exercis  and CPAs  h to convene a group to provide advice oning their authority, DDs  may wis  

difficult cas  that have been identified as  for pros  cretion.es  potential candidates  ecutorial dis  

It is als  and CPAs  t of “triggers to help theiro appropriate for DDs  to develop a lis  ” 

personnel identify cases  tage that may be s  e of prosat an early s  uitable for the exercis  ecutorial 

dis  e cas  s  upervis  ion can becretion. Thes  es hould then be reviewed at a s  ory level where a decis  

made as to whether to proceed in the ordinary cours  ine s  , ore of bus  , to develop additional facts  

to recommend a favorable exercis  cretion. Such triggerse of dis  could include the following facts  

(whether proven or alleged): 

Lawful permanent res  ;idents  

Aliens with a s  health condition;erious  

Juveniles; 

Elderly aliens; 

Adopted children of U.S. citizens; 

U.S. military veterans; 

Aliens with lengthy pres  (i.e., 10 yearsence in United States  or more); or 

Aliens pres  sent in the United States ince childhood. 

Since workloads and the type of removable aliens  ignificantlyencountered may vary s  

both within and between INS offices, this lis  ible trigger factors  upervist of po s  for s  ory review is  

intended neither to be comprehensive nor mandatory in all situations Nor is. it intended to 

suggest that the pres  ence of “trigger” facts hould itsence or abs  s  elf determine whether 

pros  cretion s  ed, as compared to review of all the relevant factors asecutorial dis  hould be exercis  

discu sed els  e guidelines Rather, development of trigger criteria is intendedewhere in thes  . 

s  a s  ted means  es  uitableolely as  ugges  of facilitating identification of potential cas  that may be s  

for prosecutorial review as early as  ible in the proce spo s  . 

Documenting Decisions 

When a DD or CPA decides to exercis  ecutorial dis  ione pros  cretion favorably, that decis  

s  pecific decishould be clearly documented in the alien file, including the s  ion taken and its  

factual and legal bas . DDs  may als  ions  ed on a s  et ofis  and CPAs  o document decis  bas  pecific s  

facts not to exercis  ecutorial dis  is  guidance.e pros  cretion favorably, but this  not required by this  

The alien should also be informed in writing of a decis  e prosion to exercis  ecutorial 

discretion favorably, such as  or not pursnot placing him or her in removal proceedings  uing a 

cas  normally s  or her attorney of record,e. This  hould be done by letter to the alien and/or his  

briefly s  ion made and its  equences  not nece s  oftating the decis  cons  . It is  ary to recite the facts  

the cas  in s  . Although the s  of the lettere or the INS’ evaluation of the facts  uch letters  pecifics  
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Memorandum for Regional Directors  Page 12, et al. 

Subject: Exercis  ecutorial Dising Pros  cretion 

will vary depending on the circums  of the cas  t make it cleartances  e and the action taken, it mus  

to the alien that exercis  ecutorial dis  not confer any immigration s  ,ing pros  cretion does  tatus  

ability to travel to the United States (unle s the alien applies for and receives advance parole), 

immunity from future removal proceedings, or any enforceable right or benefit upon the alien. 

If, however, there is a potential benefit that is linked to the action (for example, the availability 

of employment authorization for beneficiaries of deferred action), it is appropriate to identify it. 

The obligation to notify an individual is limited to s  in which a situations  pecific, 

identifiable decision to refrain from action is taken in a situation in which the alien normally 

would expect enforcement action to proceed. For example, it is not nece sary to notify aliens  

that the INS has refrained from focus  tigative res  on them, but a s  ioning inves  ources  pecific decis  

not to proceed with removal proceedings agains  come into INS cus  houldt an alien who has  tody s  

be communicated to the alien in writing. This guideline is  tingnot intended to replace exis  

standard procedures or forms for deferred action, voluntary return, voluntary departure, or other 

currently exis  tandardized proce s  involving pros  cretion.ting and s  es  ecutorial dis  

Future Impact 

An i sue of particular complexity is the future effect of pros  cretion decisecutorial dis  ions  

in later encounters with the alien. Unlike the criminal context, in which s  of limitation andtatutes  

venue requirements often preclude one U.S. Attorney’s  ecuting an offensoffice from pros  e that 

another office has declined, immigration violations are continuing offens  that, ases  a general 

principle of immigration law, continue to make an alien legally removable regardle s of 

a decis  ue removal on a previous  ion. An alien may come to the attention ofion not to purs  occas  

the INS in the future through s  ion or in other ways  hould abide byeeking admi s  . An INS office s  

a favorable pros  ion taken by another office as  ent newecutorial decis  a matter of INS policy, abs  

facts or changed circums  . However, if a removal proceeding is  ferred from one INStances  trans  

district to another, the district a s  pons  e is not bound by the charginguming res  ibility for the cas  

district’s decis  and circums  at a later s  uggesion to proceed with an NTA, if the facts  tances  tage s  t 

that a favorable exercis  ecutorial dis  appropriate.e of pros  cretion is  

Service offices s  for information on previous  eshould review alien files  exercis  of 

prosecutorial discretion at the earlies  practicable and reast opportunity that is  onable and take any 

s  t carefullyuch information into account. In particular, the office encountering the alien mus  

a s  to what extent the relevant facts  tances are the same or have changed eithere s  and circums  

procedurally or s  tantively (either with res  , or more detailedubs  pect to later developments  

knowledge of past circumstances  is  e of dis) from the bas for the original exercis  cretion. A 

decis  t the sion by an INS office to take enforcement action agains  ubject of a previous  

documented exercis  ecutorial dis  hould be memorialized with ae of favorable pros  cretion s  

memorandum to the file explaining the basis for the decis  the charging documentsion, unle s  on 

their face s  and circums  (s  a different ground ofhow a material difference in facts  tances  uch as  

deportability). 
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Memorandum for Regional Directors  Page 13, et al. 

Subject: Exercis  ecutorial Dising Pros  cretion 

L  iability and Enforceabilityegal L  

The ques  e in the implementation of thistion of liability may aris  memorandum. Some 

INS pers  ed concerns  e pros  cretion favorably,onnel have expre s  that, if they exercis  ecutorial dis  

they may become s  uit and pers  ible cons  of thatubject to s  onal liability for the po s  equences  

decision. We cannot promise INS officers  ued. However, we can a sthat they will never be s  ure 

our employees that Federal law s  INS employees  onable reliance uponhields  who act in reas  

properly promulgated agency guidance within the agency’s legal authority uch ass  this  

memorandum from pers  e actionsonal legal liability for thos  . 

The principles s  memorandum, and internal office procedureset forth in this  adopted 

hereto, are intended s  onnel in performing their dutiesolely for the guidance of INS pers  . They 

are not intended to, do not, and may not be relied upon to create a right or benefit, s  tantive orubs  

procedural, enforceable at law by any individual or other party in removal proceedings, in 

litigation with the United States, or in any other form or manner. 

Training and Implementation 

Training on the implementation of this memorandum for DDs  , and Regional,, CPAs  

Dis  el will be conducted at the regional level. Thistrict, and Sector Couns  training will include 

dis  ion of accountability and periodic feedback on implementation i s  . In addition,cu s  ues  

following these regional se s  , s  ecutorial disions eparate training on pros  cretion will be conducted 

at the dis  taff, to be des  will report to the Office of Fieldtrict level for other s  ignated. The regions  

Operations when this training has been completed. 
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Plaintiffs,  
v.  

.  

.  

.  

.  

.  

.  

CA  No.  17-1907  (JDB)  

DONALD  TRUMP,  et  al. ,  
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3 

1 P R O C E E D I N G S 

2 THE DEPUTY CLERK: Your Honor, we have Civil Action 

3 17-2325, Trustees of Princeton University, et al. versus 

4 United States of America, et al. And we also have Civil Action 

5 17-1907, National Association for the Advancement of Colored 

  People et al. versus Donald Trump et al. I would ask that all 

7 lead counsel please approach the lectern, identify yourself and 

8 those at your respective tables, starting with the plaintiff' s 

9 side, please. And thank you. 

10 MR. PERRELLI: Good morning, Your Honor. Tom Perrelli 

11 from Jenner & Block representing Princeton University, Microsoft 

12 Corporation, and Maria Perales Sanchez, one of the plaintiffs 

13 here. I' d like to introduce Ms. Perales Sanchez, who' s sitting 

14 in the courtroom today. Also with me is Lindsay Harrison, Alex 

15 Trepp, Kendall Turner and Ben Eidelson from Jenner & Block. And 

1  then we have Joe Sellers and Julie Selesnick representing N ACP 

17 and the other plaintiffs. 

18 THE COURT: Who will be presenting argument this 

19 morning? 

20 MR. PERRELLI: So for the plaintiffs' side, I will be 

21 presenting argument primarily on the motion to dismiss set of 

22 issues. Ms. Harrison will be presenting argument on the 

23 substantive and procedural APA issues raised by our motion for 

24 summary judgment, or alternatively, preliminary injunction. And 

25 Mr. Sellers will focus on remedial issues, information sharing, 
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4  

1  as  well  as  any  questions  you  might  have  about  the  standing  of  

2  his  clients.  

3  THE  COURT:  Thank  you,  Mr.  Perrelli.  

4  MS.  DAVIS:  Good  morning,  Your  Honor.  Kathryn  Davis  

5  from  the  Department  of  Justice  on  behalf  of  defendants.  With  me  

  at  counsel  table  today  is  Brinton  Lucas,  Stephen  Pezzi,  Brad  

7  Rosenberg,  Brett  Shumate,  and  John  Tyler,  all  of  the  Department  

8  of  Justice  on  behalf  of  defendants.  

9  THE  COURT:  Good  morning  to  all  of  you.  

10  MS.  DAVIS:  Good  morning.  And  today  we  will  have  two  

11  speakers,  Your  Honor.  Mr.  Lucas  will  be  presenting  on  the  

12  justiciability  issues,  and  I  will  be  discussing  the  remainder  of  

13  the  issues  between  the  parties'  motions.  

14  THE  COURT:  Now,  there  are  different  ways  to  organize  

15  this  argument.  I  thought  maybe  the  right  way  to  do  this,  the  

1  most  efficient  way  to  do  it,  would  be  to  hear  first  from  the  

17  government  on  their  motion  to  dismiss,  then  hear  from  plaintiffs  

18  to  respond  both  to  the  motion  to  dismiss  but  also  speak  to  

19  their  -- I' ll  just  call  it  motion  for  partial  summary  judgment,  

20  then  let  the  government  reply  and  respond  and  then  give  

21  plaintiffs  a  final  word.  Is  there  any  problem  with  proceeding  

22  in  that  fashion?  

23  MS.  DAVIS:  No,  Your  Honor.  That' s  actually  something  

24  that  we  discussed  before  the  argument,  and  that' s  the  exact  

25  arrangement  that  we  came  to  as  well.  
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5  

1  THE  COURT:  All  right.  And  that  means  that  I  will  

2  hear  first  from  Mr.  Lucas.  

3  MR.  LUCAS:  Good  morning,  Your  Honor.  May  it  please  

4  the  Court,  Brinton  Lucas  for  the  United  States.  I  would  like  to  

5  start  today  by  discussing  the  central  reason  for  why  plaintiffs'  

  challenge  to  the  Acting  Secretary' s  decision  is  not  reviewable.  

7  Specifically,  all  that  the  Acting  Secretary  did  here  was  end  a  

8  nonenforcement  policy,  and  that  is  a  classic  decision  committed  

9  to  agency  discretion  by  law  under  the  APA.  

10  Now,  plaintiffs  offer  several  ways  of  trying  to  evade  this  

11  problem,  but  none  of  them  are  persuasive.  To  start,  plaintiffs  

12  try  to  draw  a  distinction  between  criminal  enforcement  policies  

13  and  civil  enforcement  policy.  So  as  I  understand  their  position  

14  taken  in  their  reply,  plaintiffs  think  the  following  scenario  

15  would  be  unreviewable:  If  a  chief  prosecutor  decided  to  end  his  

1  predecessor' s  categorical  nonenforcement  policy  of  placing  

17  certain  drug  offenders  into  drug  courts  rather  than  in  jail,  and  

18  then  that  prosecutor  decided  to  go  back  to  a  case-by-case  

19  analysis  of  treating  those  drug  offenders,  I  think  plaintiffs  

20  would  agree  that  is  not  reviewable.  

21  They  think,  however,  that  in  this  context,  because  it  

22  involves  a  civil  enforcement  decision,  that  is  reviewable  under  

23  the  APA,  but  we  think  there  are  two  problems  with  that.  

24  First,  Chaney  itself,  the  Supreme  Court' s  seminal  case  on  

25  this  issue,  expressly  analogized  civil  enforcement  actions  to  
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1  criminal  prosecutorial  discretion.  In  fact,  Justice  Marshall,  

2  concurring  in  the  judgment,  objected  to  the  majority' s  treatment  

3  and  analogy  of  these  two  issues,  but  he  did  not  prevail.  

4  In  addition,  Your  Honor,  we  think  --

5  THE  COURT:  I  understand  this  issue,  but  isn' t  the  

  more  fundamental  issue  the  general  enforcement  policy  versus  the  

7  specific  enforcement  action?  

8  MR.  LUCAS:  Your  Honor,  I' d  like  to  respond  to  that  in  

9  several  points  on  why  we  don' t  think  that  distinction  works  

10  either.  First,  we  think  that  Chaney  cannot  be  fairly  

11  characterized  as  a  single-shot  enforcement  action.  To  start,  

12  that  decision  by  the  FDA involved  a  categorical  decision  not  to  

13  exercise  its  jurisdiction  over  lethal  injection  drugs,  which  

14  were  just  starting  to  be  used  at  the  time.  

15  THE  COURT:  The  D. C.  Circuit  hasn' t  seen  Chaney  as  

1  covering  the  field.  It' s  spoken  in  subsequent  cases  to  general  

17  enforcement  policies  and  to  the  reviewability  of  general  

18  enforcement  decisions.  Hasn' t  it?  

19  MR.  LUCAS:  Yes,  Your  Honor.  

20  THE  COURT:  Cases  like  Crowley  and  OSG?  

21  MR.  LUCAS:  Yes.  Cases  like  Crowley  and  OSG.  I' d  

22  like  to  address  those.  We  think  those  cases  need  to  be  read  in  

23  the  light  of  Chaney,  and  that  while  Crowley  and  OSG  do  have  

24  language  and  reasoning  suggesting  why  some  general  enforcement  

25  policies  would  not  be  reviewable,  we  don' t  think  that  applies  to  
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7  

1  all  general  enforcement  policies.  For  one  thing,  just  to  go  

2  back  to  my  criminal  hypothetical,  we  don' t  think  that  Crowley  or  

3  OSG  would  necessarily  make  those  decisions  reviewable.  And  I  

4  think  plaintiffs  are  not  even  willing  to  go  that  far.  

5  But  returning  to  Chaney,  we  think  Crowley  and  OSG  need  to  

  be  read  in  light  of  Chaney  and  harmonized  with  that  decision.  

7  And  we  think  that  that  case  can' t  be  squarely  characterized  as  

8  involving  just  a  single-shot  enforcement  decision.  Because  in  

9  that  --

10  THE  COURT:  Are  you  saying  that  the  D. C.  Circuit  cases  

11  are  wrong?  

12  MR.  LUCAS:  No,  Your  Honor,  not  at  all.  We' re  just  

13  saying  they  have  to  be  read  more  narrowly  than  as  plaintiffs  

14  advance.  

15  THE  COURT:  How  would  you  like  to  read  them?  

1  MR.  LUCAS:  Certainly,  Your  Honor.  We  think  that  

17  Crowley  and  OSG  address  a  different  issue  and  a  particular  

18  problem.  And  so  we  think  they  essentially  address  the  flip  side  

19  of  what  the  Supreme  Court  was  talking  about  in  BLE.  And  so  BLE  

20  was  discussing  the  context  of  and  the  problem  just  because  an  

21  agency  gives  a  reviewable  answer  or  a  reviewable  reason  for  a  

22  nonreviewable  policy  or  nonreviewable  decision,  that  doesn' t  

23  make  that  decision  reviewable.  

24  Now,  so  the  hypo  that  the  Supreme  Court  gave,  of  course,  is  

25  say  a  prosecutor  says  I' m  not  going  to  prosecute  this  person  
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8  

1  because  I  don' t  think  I  have  a  case  under  the  law.  Now,  what  

2  Crowley  and  OSG  addressed  is  essentially  the  flip  side  of  BLE.  

3  They  say  an  agency,  if  it  has  a  reviewable  interpretation  of  a  

4  statute,  can' t  say  oh,  this  interpretation  is  simply  

5  unreviewable  by  characterizing  it  as  a  nonenforcement  policy.  

  So  in  OSG,  what  happened  there  was  the  agency  had  an  

7  interpretation  of  a  substantive  provision  of  the  statute,  and  

8  then  the  intervenors  involved,  they  tried  to  characterize  it  as  

9  a  nonenforcement  policy.  The  agency  didn' t  even  make  that  

10  argument.  And  the  Court  said  no,  we' re  going  to  look  at  the  

11  actual  substantive  interpretation  of  the  statute.  

12  But  that,  Your  Honor,  is  not  what  we  have  going  on  here.  

13  Plaintiffs  nowhere  point  to  any  provision  in  the  INA that  would  

14  substantively  constrain  the  Secretary' s  decision  to  adopt  or  

15  abandon  DACA -- excuse  me,  to  rescind  or  discontinue  DACA.  So  

1  we  think  that  distinction  is  critical  here,  that  nothing  in  

17  Crowley  or  OSG  or  any  of  the  other  D. C.  Circuit  cases  address  

18  the  particular  situation  at  issue  here.  

19  THE  COURT:  The  situation  we  have  here  is  basically  a  

20  legal  interpretation  that  the  agency  engaged  in  relying  on  the  

21  Attorney  General?  Is  that  correct?  

22  MR.  LUCAS:  Your  Honor,  we  of  course  think  there  are  

23  multiple  reasons  given  for  the  --

24  THE  COURT:  What  are  the  multiple  reasons?  

25  MR.  LUCAS:  Well,  there  are  two  reasons  that  we  set  
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9  

1  forth.  One  was  the  litigation  risk,  and  the  other  is  the  

2  interpretation  of  the  INA.  

3  THE  COURT:  But  even  the  little  litigation  risk  is  

4  dependent  upon  that  legal  interpretation,  isn' t  it?  

5  MR.  LUCAS:  Certainly,  Your  Honor.  That  -- it' s  of  

  course  cabined  to  that,  an  agency' s  -- you  know,  all  sorts  of  

7  litigation  risk  calculations.  

8  THE  COURT:  So  is  it  your  position  that  if  you  have  a  

9  situation  where  the  agency  is  basically  engaged  in  a  legal  

10  interpretation  in  the  context  of  a  general  enforcement  decision  

11  it' s  made,  that  that' s  unreviewable  by  the  courts?  

12  MR.  LUCAS:  I  would  not  state  that  so  broadly,  

13  Your  Honor.  

14  THE  COURT:  Why  is  that  not  the  situation  we  have  

15  here?  

1  MR.  LUCAS:  Sure.  Just  to  be  clear,  in  this  

17  context  -- so  let  me  give  you  some  examples  that  might  help  

18  distinguish  between  these  two  cases.  

19  THE  COURT:  Which  two  cases  are  you  distinguishing  

20  between?  

21  MR.  LUCAS:  Well,  our  case  and  the  sort  of  

22  hypothetical  you' ve  given  with  the  Crowley  cases.  So  in  the  

23  context,  let' s  say  that  if  an  agency  interprets  a  substantive  

24  statute  in  a  way  that  could  be  challenged  by  -- so  sort  of  in  

25  the  OSG  situation  where  they' re  stating  okay,  we  conclude  that  
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10  

1  this  statute  covers  certain  conduct  and  doesn' t  cover  other  

2  conduct,  and  somebody  has  standing  to  challenge  that,  the  agency  

3  can' t  say  oh,  well,  I' m  -- you  know,  this  is  an  enforcement  

4  discretion,  it' s  not  reviewable.  Here,  by  contrast  --

5  THE  COURT:  So  if  the  agency  says  there' s  no  statutory  

  authority,  isn' t  that  the  same  thing?  

7  MR.  LUCAS:  Well,  no,  Your  Honor,  and  here' s  why.  

8  Because  plaintiffs  have  not  pointed  to  any  particular  provision  

9  in  the  INA that  cabins  the  Acting  Secretary' s  discretion.  The  

10  Secretary' s  discretion  in  her  interpretation  of  the  INA and  to  

11  the  extent  she  made  legal  conclusions,  all  of  that  is  a  matter  

12  of  nonreviewable  prosecutorial  discretion.  So  she' s  looking  at  

13  her  own  authority  under  the  Act.  

14  So  this  is  the  kind  of  situation  where  we' re  in  BLE  where  a  

15  prosecutor  is  dealing  with  a  nonreviewable  decision,  and  he  

1  gives  a  legal  reason  for  his  nonreviewable  decision,  and  that  

17  doesn' t  make  that  reviewable.  And  so  that  I  think  is  the  

18  precise  issue  here.  Just  to  be  clear,  Your  Honor,  nowhere  do  

19  plaintiffs  suggest  that  there' s  any  provision  in  the  INA that  

20  precludes  the  Secretary  from  discontinuing  DACA.  Their  argument  

21  is  that  she  needs  to  give  more  reasoning  in  her  decision  to  do  

22  so.  

23  THE  COURT:  That' s  what  the  APA is  all  about  in  many  

24  contexts,  isn' t  it?  

25  MR.  LUCAS:  Correct,  Your  Honor,  but  in  this  context  
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11  

1  we  think  that  this  is  an  unreviewable  decision.  So  if  Your  

2  Honor  does  conclude  that  this  is  not  a  reviewable  decision,  then  

3  of  course  the  fact  that  she  -- that  this  is  a  reviewable  

4  decision,  then  of  course  the  fact  that  she  gave  legal  answers  is  

5  relevant.  

  But  in  this  context  we  think  this  is  an  unreviewable  

7  decision  and  thus  it' s  analogous  to  the  same  situation  where  you  

8  have  a  prosecutor  that  says  I  don' t  think  I  can  prosecute  this  

9  particular  conduct  because  I  don' t  think  it' s  covered  by  the  

10  statute.  Nobody  would  think  that,  even  though  that  analysis  is  

11  purely  legal  and  purely  reviewable,  that  that  sort  of  conduct  

12  could  be  reviewed  -- or  that  decision  could  be  reviewed.  

13  THE  COURT:  But  the  example  you  just  gave  is  not  a  

14  general  enforcement  decision;  it' s  a  decision  with  respect  to  a  

15  particular  enforcement.  

1  MR.  LUCAS:  Your  Honor,  we  think  that  same  analogy  

17  would  apply  if  it  was  in  the  case  of  a  general  prosecutorial  

18  policy.  So  let  me  sort  of  go  back  to  my  original  hypothetical,  

19  and  let' s  say  we  have  the  chief  prosecutor  who  says  I  don' t  want  

20  any  of  these  drug  offenders  put  into  jail.  I  want  them  to  go  to  

21  drug  courts  for  this  particular  crime.  I  think  they' re  low  

22  level  offenders.  And  let' s  say  he  gives  a  general  reason  for  

23  doing  so.  Let' s  say  he' s  concerned  that  doing  this  will  violate  

24  the  Equal  Protection  Clause.  Or  let' s  just  say  he  doesn' t  give  

25  a  reason  for  doing  that.  And  his  successor  comes  in  and  says  
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12  

1  well,  I' m  concerned  that  by  only  going  after  certain  -- or  

2  giving  only  certain  drug  offenders  this  treatment,  I  might  be  

3  violating  the  Equal  Protection  Clause  because  I' m  not  treating  

4  similar  defendants  similarly.  

5  Now,  people  may  disagree  about  the  Equal  Protection  Clause  

  analysis,  and  it  might  be  completely  wrong  as  a  matter  of  law,  

7  but  that  wouldn' t  necessarily  mean  his  policy,  his  decision  to  

8  discontinue  that  prosecutorial  enforcement  policy,  is  

9  necessarily  reviewable.  We  don' t  think  at  that  point  that  the  

10  previous  --

11  THE  COURT:  I' m  having  a  little  trouble  where  your  

12  limiting  propositions  are  with  respect  to  this  kind  of  

13  situation.  Are  you  saying  that  any  enforcement  determination  

14  made  by  an  agency,  general  or  specific,  is  unreviewable  under  

15  Chaney?  

1  MR.  LUCAS:  No,  Your  Honor.  Chaney  is  very  clear,  and  

17  so  is  this  Court' s  and  the  D. C.  Circuit' s  case  law  that  if  there  

18  are  substantive  constraints  on  the  agency' s  enforcement  

19  discretion,  obviously  those  can  be  reviewable.  So  in  this  

20  context,  let' s  say  the  INA had  a  provision  --

21  THE  COURT:  If  there  are  substantive  constraints.  

22  What  do  you  mean  by  substantive  constraints?  

23  MR.  LUCAS:  Let' s  say  provisions  in  the  statute  that  

24  actually  constrain  the  prosecutor' s  or  agency' s  enforcement  

25  discretion.  So  if  there  were  a  provision  in  the  INA stating  you  
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13  

1  must  maintain  deferred  action  programs  once  you  adopt  them,  or  

2  you  must  maintain  certain  deferred  action  programs,  then  you  

3  might  have  a  case  where  this  would  be  reviewable.  

4  But  here,  there' s  no  provision  in  the  INA -- and  plaintiffs  

5  don' t  contend  there  is  one  -- that  would  say  the  Acting  

  Secretary,  having  adopted  a  particular  policy  of  deferred  

7  action,  must  continue  that  action  indefinitely.  So  there' s  

8  nothing  in  the  INA that  actually  constrains  her  discretion.  So  

9  in  the  context  where  the  statute  does  impose  constraints  on  an  

10  agency' s  discretion  --

11  THE  COURT:  You' re  trying  to  turn  this  into  a  solely  

12  discretionary  determination  by  the  acting  head  of  the  agency.  

13  But  in  fact,  it  was  primarily  a  legal  assessment  based  on  the  

14  Texas  case  and  the  Attorney  General' s  one-page  memorandum,  not  a  

15  discretionary  decision.  Perhaps  discretionary  as  you  move  into  

1  your  second  rationale,  the  litigation  risk,  but  certainly  not  

17  discretionary  in  terms  of  that  assessment  of  the  law.  

18  MR.  LUCAS:  Your  Honor,  but  I  think  this  is  the  sort  

19  of  precise  problem  that  the  Court  was  dealing  with  in  BLE.  

20  THE  COURT:  You  keep  referring  to  BLE.  You  want  to  

21  rely  on  BLE.  BLE  isn' t  really  a  case  that  speaks  to  the  

22  reviewability  of  enforcement  decisions,  is  it?  

23  MR.  LUCAS:  No,  Your  Honor.  But  it  does  draw  an  

24  express  analogy  between  the  issue  in  that  case,  which  was  a  

25  refusal  to  reconsider  an  agency  determination,  and  a  
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14  

1  prosecutor' s  decision.  So  the  critical  point  in  BLE  for  our  

2  purposes  is  the  hypothetical  that  the  Court  gives  to  explain  its  

3  reasoning,  which  is  that  --

4  THE  COURT:  That' s  what  you  want  me  to  rely  on,  the  

5  hypothetical  in  BLE,  which  is  a  case  that  doesn' t  deal  with  this  

  situation?  

7  MR.  LUCAS:  Well,  Your  Honor,  I  would  also  point  you  

8  to  Crowley  itself,  which  takes  the  BLE  point  and  explains  why  

9  this  is  a  controlling  rule  of  law  for  the  APA context.  

10  THE  COURT:  But  Crowley  and  OSG  -- returning  to  that  

11  for  a  moment  -- do  together  reflect  a  view  in  the  D. C.  Circuit  

12  that  these  general  enforcement  determinations,  and  particularly  

13  here,  let' s  say,  where  it' s  based  primarily,  perhaps  exclusively  

14  on  this  legal  interpretation,  that  those  are  reviewable.  

15  MR.  LUCAS:  Your  Honor,  I  think  in  Crowley  it  makes  it  

1  pretty  clear  that  in  the  context,  and  it  discusses  BLE  and  says  

17  that  if  a  prosecutor  gives  a  purely  legal  analysis  for  a  

18  decision  -- and  that  was  the  case  in  BLE.  I  mean,  it  wasn' t  a  

19  prosecutor' s  decision  but  it  was  an  agency' s  decision  that  was  

20  otherwise  unreviewable.  And  the  agency' s  reason  for  why  it  

21  denied  review  or  denied  reconsideration  in  that  context  was  a  

22  purely  legal  situation.  And  of  course  it  was  reviewable,  at  

23  least  in  the  sense  that  courts  were  well  equipped  to  consider  

24  that.  

25  In  fact,  Justice  Stevens  in  his  concurrence  in  the  
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15  

1  judgment,  rejected  the  majority' s  jurisdictional  analysis  and  

2  went  on  to  consider  it  on  the  merits  and  reviewed  and  applied  

3  the  law  in  that  particular  context.  But  his  view  did  not  

4  prevail.  

5  And  I  think  what  Crowley  does  is  it  says  yes,  we' re  going  

  to  take  this  as  a  rule  of  law  in  addressing  APA claims,  

7  including  enforcement  claims,  and  then  it  addresses  the  

8  situation  of  general  enforcement  policies  that  happen  to  involve  

9  a  substantive  interpretation  of  a  statute  that  actually  would  

10  have  an  effect  on  a  party  where  a  party  would  otherwise  have  to  

11  challenge  the  -- excuse  me  -- standing  to  challenge  that  and  

12  could  do  so  even  if  the  agency  tried  to  characterize  that  as  a  

13  nonenforcement  decision.  

14  So  we  think,  Your  Honor,  it' s  especially  important  to  read  

15  Crowley  and  OSG  and  similar  cases  like  that  --

1  THE  COURT:  I' ll  do  so.  

17  MR.  LUCAS:  No,  no.  To  read  them  not  so  broadly  as  

18  plaintiff  suggests,  especially  since  we  think  that  Chaney  itself  

19  is  hard  to  characterize  as  sort  of  a  single-shot  enforcement  

20  decision.  I  would  even  point  you  to  the  D. C.  Circuit' s  analysis  

21  in  Chaney  that  got  reversed.  And  they  pointed  out  in  specific  

22  language  that  FDA refused  to  take  action  "to  a  general  entire  

23  category  of  prohibited  activity, "  and  that  courts  are  especially  

24  willing  to  review  this  analysis.  And  Justice  Marshall  in  his  

25  concurrence  in  the  judgment  in  Chaney  also  pointed  out  that  this  
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1  policy  of  not  going  after  lethal  injection  drugs  affected  around  

2  200  inmates  on  death  row  at  that  point.  So  it  was  not  sort  of  a  

3  single-shot  individual  nonprosecutorial  discretion  decision;  it  

4  was  in  fact  based  on  the  FDA' s  view  that  it  lacked  jurisdiction.  

5  THE  COURT:  And  there  were  actually  two  rationales  

  from  the  agency  in  Chaney,  a  legal  one  and  a  discretionary  one.  

7  Right?  

8  MR.  LUCAS:  Yes,  Your  Honor.  

9  THE  COURT:  So  does  it  matter  whether,  as  happened  in  

10  Chaney,  the  agency  says  that  it  would  take  the  same  action  for  

11  discretionary  reasons?  

12  MR.  LUCAS:  No,  Your  Honor.  I  would  point  you  to  

13  Crowley's  --

14  THE  COURT:  That  didn' t  happen  here;  right?  

15  MR.  LUCAS:  Your  Honor,  I  think  the  agency  -- we  would  

1  say  that  what  the  Acting  Secretary  did  here  was  she  gave  

17  multiple  reasons  for  her  analysis,  and  that  even  if  she  -- even  

18  setting  aside  her  legal  analysis,  the  litigation  risk  alone  and  

19  the  consideration  of  her  enforcement  policies  --

20  THE  COURT:  Except  to  the  extent  it  is  totally  

21  dependent  upon  a  legal  analysis.  

22  MR.  LUCAS:  Even  accepting  --

23  THE  COURT:  There' s  no  policy  reason  given  by  the  

24  Acting  Secretary  here.  This  isn' t  a  situation  where  as  a  matter  

25  of  discretion  there' s  a  policy  reason  that  has  been  applied  for  
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17  

1  enforcing  or  not  enforcing  or  rescinding  or  not  rescinding.  

2  There' s  no  policy  reason.  It' s  just  these  two  reasons  of  the  

3  legal  interpretation  coming  from  the  Texas  case  and  The  attorney  

4  general' s  letter,  and  then  the  litigation  risk  caused  primarily  

5  as  a  result  of  that  legal  assessment.  

  MR.  LUCAS:  Your  Honor,  I  would  -- I  don' t  think  we  

7  would  necessarily  agree  to  that.  The  Acting  Secretary  does  

8  invoke  her  authority  to  establish  immigration  policies.  But  

9  even  setting  that  aside,  even  assuming  that  those  are  the  only  

10  two  reasons  --

11  THE  COURT:  She  doesn' t  give  any  policy  reason  for  it,  

12  does  she,  other  than  the  two  things  we' ve  just  been  discussing?  

13  MR.  LUCAS:  We  think  you  could  fairly  read  a  policy  

14  and  concern  that  these  sort  of  decisions  should  be  left  up  to  

15  Congress  within  -- it' s  similar  along  the  lines  of  legal  

1  analysis.  But  even  setting  that  aside,  Your  Honor,  even  

17  accepting  your  premise  that  this  was  a  purely  legal  decision,  we  

18  still  think  it  would  be  covered  by  701(a) (2) .  And  part  of  that  

19  is  Crowley  itself  addresses  and  says  look,  in  Chaney  the  Supreme  

20  Court  was  faced  with  a  situation  where  the  agency  gave  two  

21  reasons,  one  was  a  jurisdictional  legal  one,  one  was  

22  prosecutorial  discretion.  

23  THE  COURT:  What' s  the  best  case  you  have  that  

24  actually  has  decided  that  a  legal  interpretation  in  the  context  

25  of  a  general  enforcement  policy  is  not  reviewable?  
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18  

1  MR.  LUCAS:  I  would  point  you  to  BLE,  Your  Honor,  both  

2  the  hypothetical  --

3  THE  COURT:  It  didn' t  actually  decide  that;  right?  It  

4  wasn' t  dealing  with  that  question.  You  point  me  to  the  

5  hypothetical  in  BLE.  

  MR.  LUCAS:  I  would  also  point  you  to  the  actual  

7  holding  in  BLE,  which  involved  an  agency  refusal  to  reopen  a  

8  proceeding,  and  the  Court  analogized  that,  said  it  was  equally  

9  unreviewable  as  prosecutorial  discretion  decisions.  We  don' t  

10  see  any  basis  at  least,  Your  Honor,  in  BLE  to  distinguish  

11  between  a  prosecutorial  discretion  decision  and  another  

12  otherwise  unreviewable  agency  discretion  determination.  

13  And  I  think  again,  I  would  return  you  to  Crowley,  which  

14  said,  look,  in  Chaney,  they  had  these  two  rationales  given;  

15  right?  One  was  the  jurisdictional  one,  one  was  a  purely  

1  discretionary  one.  And  they  left  the  question  open  in  Chaney  

17  whether  you  could  -- what  would  happen  if  the  agency  only  gave  a  

18  purely  legal  analysis.  

19  And  then  Crowley  went  on  and  said  well,  the  Supreme  Court  

20  answered  that  question  in  BLE  precisely,  and  said  that  if  an  

21  agency  gives  only  a  legal  analysis  and  it' s  an  unreviewable  

22  action,  it' s  still  unreviewable.  An  otherwise  unreviewable  

23  action  doesn' t  become  reviewable  just  because  a  prosecutor  or  an  

24  agency  or  anyone  else  gives  a  reviewable  reason  in  the  sense  

25  that  courts  are  eminently  qualified  to  review  it  for  that  
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1  particular  action.  

2  So  that' s  why  we  think  that  if  you  read  BLE,  Chaney,  and  

3  Crowley,  they  all  point  in  favor  of  foreclosing  review  of  the  

4  APA claims  here.  

5  THE  COURT:  You' ve  been  unsuccessful  in  three  other  

  courts  with  this  argument.  Right?  

7  MR.  LUCAS:  Yes,  Your  Honor.  But  I' d  also  like  to  

8  address  plaintiff' s  sort  of  subsidiary  point  that,  setting  aside  

9  Crowley,  they  also  argue  that  even  if  Crowley' s,  what  they  

10  characterize  as  rule,  does  not  apply,  this  policy  should  be  

11  reviewable  because  it  affects  collateral  benefits.  And  we  don' t  

12  think  this  distinction  really  works  either.  

13  I  would  point  you  again  to  the  Supreme  Court' s  decision  in  

14  Lincoln  v.  Vigil  where  there  were  clearly  reliance  on  benefits  

15  provided  to  disabled  children  over  a  course  of  seven  years,  and  

1  they  were  taken  away.  And  the  Supreme  Court,  the  fact  that  that  

17  happened,  that  they  clearly  could  have  relied  on  those  benefits  

18  did  not  affect  the  reviewability  analysis.  And  I  mean  -- so  I  

19  think  in  those  contexts  that  the  fact  that  benefits  are  either  

20  triggered  or  lost  by  a  particular  prosecutorial  discretion  

21  policy  shouldn' t  make  a  difference  for  purposes  of  701(a) (2) .  

22  THE  COURT:  All  right.  

23  MR.  LUCAS:  Unless  this  Court  has  any  further  

24  questions?  

25  THE  COURT:  Let' s  move  on.  
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20  

1  MR.  LUCAS:  Thank  you.  

2  THE  COURT:  Thank  you,  Mr.  Lucas.  Mr.  Perrelli?  

3  MR.  PERRELLI:  May  it  please  the  Court.  Thank  you,  

4  Your  Honor.  I  would  like  to  start  with  Crowley,  but  first,  as  

5  the  Court  is  aware,  there' s  a  strong  presumption  in  favor  of  

  reviewability  here,  and  so  whatever  the  scope  of  the  "committed  

7  to  agency  discretion"  by  law  exception  is,  we  know  it  is  very  

8  narrow  and  only  applicable  in  rare  instances.  And  we  think  

9  that' s  why  several  courts  already  have  rejected  the  arguments  

10  that  the  government  is  putting  forth  here.  

11  I  start  with  the  idea  that  I  think  I  read  a  very  different  

12  Crowley  case  than  the  government  has  put  forth  here.  In  

13  Crowley,  the  government  looked  at  Chaney  and  treated  Chaney  as  a  

14  single-shot  case.  Sorry,  D. C.  Circuit  looked  at  Chaney  and  

15  treated  Chaney  as  a  single-shot  case.  It  looked  at  the  exact  

1  language  that  the  government  quotes  about  not  having  a  

17  reviewable  reason  turns  something  that  was  otherwise  

18  unreviewable  into  a  reviewable  decision;  looked  at  that  precise  

19  language  from  BLE,  and  following  that,  drew  this  line  between  

20  single-shot  enforcement  decisions  and  general  broad  enforcement  

21  policies.  

22  So  we  think  that  viewing  the  recision  of  DACA and  DACA  

23  itself  as  an  exercise  of  enforcement  discretion  that  Chaney  and  

24  OSG  and  that  line  of  cases  control,  and  that' s  particularly  

25  true,  as  the  Court' s  questions  indicated,  because  the  rationale  
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21  

1  that  the  government  has  indicated  here  for  its  recision  decision  

2  is  a  purely  legal  rationale.  Whether  one  looks  at  it  as  a  we  

3  are  100  percent  sure  that  DACA is  unlawful  or  maybe  we' re  80  

4  percent  sure,  and  you  call  that  litigation  risk,  either  way  that  

5  is  a  legal  judgment  and  we  think  that  the  United  States  --

  THE  COURT:  So  is  your  position  that  all  general  

7  enforcement  determinations  are  reviewable?  

8  MR.  PERRELLI:  I  think  our  position  is  that  when  you  

9  have  a  general  enforcement  policy,  the  presumption  of  

10  reviewability,  the  strong  presumption  in  favor  of  reviewability  

11  applies.  

12  THE  COURT:  And  what  case  leads  you  to  that  

13  conclusion?  

14  MR.  PERRELLI:  I  think  the  strong  presumption  in  favor  

15  of  reviewability  comes  out  of  Chaney,  and  the  presumption  

1  structure  comes  out  of  Chaney  itself  and  Citizens  of  Overton  

17  Park  before  that.  If  you  have  such  a  general  enforcement  

18  policy,  the  government  can  still  come  forward  and  say  there  is  

19  no  law  to  apply  here,  that  there  is  no  -- judicial  review  is  

20  somehow  impossible.  But  obviously  they' ve  ceded  that  ground  in  

21  this  case.  They  can' t  do  that.  Because  the  Attorney  General  

22  has  purported  to  make  a  legal  assessment  here.  And  I  know  we' ll  

23  get  into  --

24  THE  COURT:  Do  you  dispute  -- I  know  that  you' re  

25  relying  on  how  Chaney  was  characterized  by  the  D. C.  Circuit,  but  
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22  

1  do  you  dispute  the  fact  that  it  did  involve  a  general  

2  enforcement  policy?  

3  MR.  PERRELLI:  I  do  dispute  that.  I  don' t  think  

4  that' s  the  way  the  D. C.  Circuit  read  it  and  I  don' t  think  cases  

5  in  the  D. C.  Circuit  --

  THE  COURT:  I  asked  for  your  view,  not  the  D. C.  

7  Circuit' s.  

8  MR.  PERRELLI:  My  view,  I  don' t  think  that' s  the  best  

9  way  to  read  Chaney.  And  again,  I  don' t  think  that' s  the  D. C.  

10  Circuit' s  view  either,  nor  do  I  think  has  it  been  the  view  of  

11  district  courts  in  this  circuit  applying  that  view.  

12  So  I  think  there  is  a  distinction.  And  the  reasons  are  

13  because  of  the  policy  rationales,  among  other  things  that  are  

14  discussed  in  Chaney,  really  aren' t  applicable.  Chaney  talks  

15  about,  well,  a  specific  nonenforcement  decision  is  not  coercive.  

1  Here  I  think,  we  think  the  decision  made  here  obviously  is  

17  coercive.  The  recision  of  DACA has  life-altering  and  drastic  

18  effects  for  the  recipients  involved.  So  we  think  that  is  quite  

19  different  here.  

20  We  also  think  that  again  -- and  this  was  what  the  D. C.  

21  Circuit  talked  about  in  Crowley  -- that  in  the  context  of  an  

22  individual  enforcement  decision,  there  may  be  interpretations  of  

23  law  or  considerations  bound  up  in  a  host  of  other  things,  

24  allocation  of  resources  that  might  be  considered  in  an  

25  individual  decision.  In  the  context  of  a  broad  enforcement  
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23  

1  policy  you  have  a  focused,  clear  action  that  a  court  can  review.  

2  So  we  think  that' s  the  best  interpretation  of  Chaney.  We  

3  think  that' s  the  controlling  interpretation  of  Chaney  in  this  

4  Court.  And  we  think  that  sort  of  dispenses  with  the  

5  government' s  arguments  on  their  own  terms.  

  THE  COURT:  Well,  the  government  seems  to  put  a  great  

7  deal  of  reliance  on  BLE.  Why  is  that  not  a  fair  point?  

8  MR.  PERRELLI:  I  think  in  BLE,  as  the  Court  indicated,  

9  obviously  not  a  case  about  enforcement,  and  the  hypo  that  they  

10  provide  is  again  about  an  individual  enforcement  decision.  But  

11  I  go  back  to  Crowley.  

12  Crowley  looked  at  exactly  this  question  in  drawing  this  

13  distinction  between  single-shot  enforcement  and  a  broad  

14  enforcement  policy.  And  so  the  D. C.  Circuit  had  the  benefit  of  

15  all  that,  looked  at  the  precise  language  that  the  government  

1  quotes,  and  that' s  how  they  read  BLE  and  that' s  how  we  read  BLE.  

17  THE  COURT:  So  do  I  need  to  go  so  far  as  to  decide  

18  that  general  enforcement  policies  are  reviewable,  or  is  there  a  

19  narrower  ground  that  you  succeed  on?  

20  MR.  PERRELLI:  I  certainly  think  there  are  several  

21  grounds  I  think  on  which  we  can  succeed.  I  think  that  ruling  

22  which  I  think  comes  out  of  Crowley  I  think  is  the  correct  

23  ruling.  And  I  will  draw  the  distinction  between  civil  and  

24  criminal  in  a  minute,  Your  Honor,  because  I  do  think  there  are  

25  distinctions  to  be  had  there.  
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24  

1  Obviously,  to  the  extent  that  there' s  a  narrower  holding  

2  which  is  that,  look,  to  the  extent  that  this  is  a  general  

3  enforcement  policy  premised  on  a  legal  judgment,  that  

4  unquestionably  should  be  reviewable  as  Edison  Electric,  National  

5  Wildlife  Federation  and  a  set  of  cases  similar  to  Crowley.  

  And  here  we  would  say  -- and  again,  we' ll  get  into  this  

7  when  we  get  into  the  substantive  APA claims  -- that,  Your  Honor,  

8  discretion  has  to  be  exercised  by  one  who  knows  that  they  have  

9  it.  And  if  the  Attorney  General  is  incorrect  -- you  know,  we  

10  heard  a  lot  about  the  broad  discretion  that  the  United  States  

11  has  in  the  immigration  context,  and  we' ve  heard  that  in  this  

12  case  and  other  cases.  

13  It  appears  to  be  the  one  thing  that  they  say  they  don' t  

14  have  discretion  to  do,  is  this  practical  program  that  addresses  

15  the  plight  of  individuals  who  they  concede  are  their  lowest  

1  enforcement  priorities.  So  we  think  on  that  ground  as  well.  

17  Lastly,  Your  Honor,  on  the  reviewability  question,  I  think  

18  we  also  think  that  -- and  this  is  something  that  the  government  

19  cites  repeatedly  in  their  brief,  although  always  putting  it  on  

20  the  Fifth  Circuit,  DACA is  more  than  an  enforcement  program.  

21  And  it' s  not  just  more  than  an  enforcement  program  because  it  is  

22  a  gateway  to  benefits  which  are  life-altering  and  which  we  think  

23  is  incredibly  important  here,  but  it' s  also  quite  different  from  

24  the  Sessions  memorandum  or  other  memoranda  of  that  sort.  

25  Under  the  DACA program,  you  had  to  come  in,  you  had  to  pay  
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25  

1  money,  you  had  to  provide  the  government  with  all  kinds  of  

2  information  about  yourself  and  your  family.  You  had  to  provide  

3  them  fingerprints.  If  the  DEA had  a  civil  enforcement  memo  that  

4  said,  okay,  if  you  want  these  otherwise  unlawful  controlled  

5  substances,  come  in,  pay  us  some  money,  we' ll  come  and  inspect  

  your  facility  and  take  a  look  at  that,  and  then  we  won' t  enforce  

7  against  you,  that  looks  quite  a  bit  different  from  a  traditional  

8  prosecutorial  discretion  --

9  THE  COURT:  Why  does  that  make  it  reviewable?  

10  MR.  PERRELLI:  Because  I  think  that  the  nature  of  that  

11  interaction  is  different  from  simply  saying  to  prosecutors,  here  

12  are  the  five  factors  you  have  to  consider,  or  saying  to  -- or  

13  saying  as  a  general  matter,  here  are  a  few  factors  for  you  to  

14  consider  in  exercising  your  discretion.  

15  Of  course  then,  DACA is  also  the  gateway  to  -- and  again,  

1  this  is  something  that  the  Fifth  Circuit  very  much  focused  on,  

17  more  than  an  enforcement  program.  It  is  the  gateway  opening  

18  eligibility  for  Social  Security  numbers,  for  work  authorization,  

19  for  a  host  of  other  things  that  are  critically  important  

20  benefits  for  DACA recipients.  

21  So  we  think  this  doesn' t  look  at  all  like  Heckler.  We  

22  think,  like  I  said,  even  if  one  viewed  it  in  that  way,  Crowley  

23  would  dispose  of  the  government' s  arguments,  but  we  think  there  

24  are  these  other  steps  that  again  take  this  out  of  that  paradigm  

25  and  we  think  are  quite  different.  
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2  

1  Counsel  for  government  talked  a  little  bit  about  criminal  

2  versus  civil.  We  do  think  there  is  a  distinction.  The  

3  executive' s  power,  particularly  under  Article  II,  is  at  its  

4  zenith  in  the  context  of  criminal  prosecution.  Congress  cannot  

5  tell  the  executive  who  they  have  to  prosecute.  And  I  think  

  that' s  D. C.  Circuit  in  Aiken  County,  and  I  think  there' s  a  long  

7  history  of  cases  before  that.  But  it  is  unexceptional  in  the  

8  regulatory  context,  and  including  in  immigration,  for  Congress  

9  to  set  forth  either  enforcement  priorities  or  to  define  --

10  THE  COURT:  What  case  would  you  rely  on  that  draws  

11  that  distinction  between  civil  and  criminal  in  the  reviewability  

12  context?  

13  MR.  PERRELLI:  I  don' t  think  there  is  a  case  that  I' m  

14  aware  of  where  the  court  has  said  gee,  do  we  apply  Crowley  to  

15  criminal  or  not.  I  do  think  that  when  I  look  at  Heckler,  they  

1  looked  at  it,  and  the  D. C.  Circuit  cases  have  followed,  they  

17  treat  the  criminal  prosecution  context  as  an  analogy,  not  as  

18  directly  identical  or  similar.  But  again,  I  think  all  of  the  

19  cases  that  talk  about  enforcement  discretion  are  cases  where  

20  there' s  a  question  about  well  what  discretion  did  Congress  give  

21  to  regulatory  authority  in  terms  of  setting  enforcement  policy.  

22  So  all  of  those  cases  have  that  --

23  THE  COURT:  You  used  the  term  at  its  zenith  earlier.  

24  Why  in  the  immigration  setting  isn' t  that  discretion  over  

25  enforcement  at  its  zenith  for  the  executive  branch?  
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27  

1  MR.  PERRELLI:  Certainly  it  hasn' t  been  treated  that  

2  way  in  the  courts.  Even  in  highly  discretionary  decisions  

3  related  to  discretionary  benefits,  the  Congress  defines  those  

4  with  great  specificity  and  great  clarity  in  many  cases,  or  gives  

5  the  government  broad  discretion  which  it  says  it  doesn' t  have  in  

  this  context.  

7  I  would  point  the  Court  to  the  Supreme  Court  decision  in  

8  Judulang,  which  was  a  9-0  decision  and  a  case  about  whether  or  

9  not  -- or  the  policy  to  be  applied  to  give  highly  discretionary  

10  benefits,  relief  from  deportation  for  resident  aliens.  And  

11  there  the  Supreme  Court  said  look,  that' s  reviewable  under  the  

12  APA.  You  know,  even  though  this  is  highly  discretionary,  even  

13  though  nobody  has  a  right  to  this  particular  relief,  the  policy  

14  is  so  -- sufficiently  irrational  and  sufficiently  poorly  

15  explained  that  it  fails.  

1  And  nine  justices  of  the  Supreme  Court  said,  you  know,  we  

17  cannot  -- you  know,  it' s  inconsistent  with  the  INA,  and  it  

18  appears  to  be  -- to  leave  these  people  with  no  more  than  a  coin  

19  flip  by  individual  immigration  officials  in  the  field.  

20  So  we  think  that  I  think  is  consistent  with  I  think  the  

21  larger  body  of  law  that  treats  those  kind  of  enforcement  

22  decisions,  whether  they' re  discretionary  or  not,  as  reviewable  

23  and  have  to  be  consistent  with  the  APA.  

24  Your  Honor,  if  you  have  no  other  questions,  we' re  happy  to  

25  rest  on  the  other  issues  that  the  government  did  not  raise.  
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28  

1  THE  COURT:  All  right.  

2  MR.  PERRELLI:  Thank  you.  

3  THE  COURT:  Good  morning.  

4  MS.  HARRISON:  Good  morning,  Your  Honor.  Lindsay  

5  Harrison  on  behalf  of  plaintiffs.  The  recision  of  DACA violates  

  the  APA in  at  least  three  ways,  each  of  which  provides  an  

7  independent  ground  for  vacating  the  rule:  First,  recision  is  a  

8  substantive  rule  that  was  advanced  without  notice  and  comment.  

9  Second,  the  government' s  explanation  for  recision  wholly  fails  

10  the  heightened  explanatory  burden  to  rescind  an  existing  rule.  

11  And  third,  what  explanation  the  government  has  provided  is  

12  arbitrary  and  capricious.  

13  The  latter  two  claims  received  most  of  the  focus  in  the  

14  Eastern  District  of  New  York  and  Northern  District  of  

15  California,  so  I  would  actually  like  to  start  today  with  our  

1  procedural  APA claim,  which  is  independent  of  the  government' s  

17  justiciability  arguments.  

18  Our  procedural  APA claim  boils  down  to  two  basic  questions.  

19  First,  is  the  recision  of  DACA a  substantive  rule;  and  second,  

20  is  this  claim  at  all  affected  if  DACA itself  was  a  substantive  

21  rule.  The  answer  to  the  first  question  is  yes.  The  answer  to  

22  the  second  is  no.  And  that  is  enough  to  send  this  back  to  the  

23  agency  to  follow  the  APA' s  procedural  mandates.  

24  THE  COURT:  Basically,  notice  and  comment.  

25  MS.  HARRISON:  Exactly,  Your  Honor.  First,  the  
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29  

1  recision  of  DACA is  a  substantive  rule  --

2  THE  COURT:  You' ve  been  unsuccessful  with  that  

3  argument.  Just  to  turn  the  tables  a  little  bit,  you' ve  been  

4  unsuccessful  with  that  argument  --

5  MS.  HARRISON:  Absolutely,  that' s  true.  That' s  not  

  the  basis  for  --

7  THE  COURT:  I  mean  for  you,  your  side  of  the  --

8  MS.  HARRISON:  Yes.  The  plaintiffs  in  Judge  Alsup  and  

9  in  Judge  Garaufis' s  courts  were  not  successful  in  this  claim  but  

10  I  think  this  claim  should  be  the  basis  on  which  Your  Honor  

11  rules,  and  I  think  clearly  the  recision  of  DACA is  a  substantive  

12  rule  and  I  think  perhaps  it' s  because  the  D. C.  Circuit  precedent  

13  is  so  much  clearer  than  the  Ninth  Circuit  or  Second  Circuit  

14  precedent  --

15  THE  COURT:  So  isn' t  there  a  little  bit  of  a  troubling  

1  point  that  DACA itself  was  issued  and  implemented  without  notice  

17  and  comment?  

18  MS.  HARRISON:  That  is  true,  but  I  don' t  think  that  

19  affects  our  claim.  

20  THE  COURT:  So  if  there' s  something  that  was  issued  

21  without  notice  and  comment,  the  agency  has  to  go  through  notice  

22  and  comment  to  rescind  it?  

23  MS.  HARRISON:  That' s  correct,  Your  Honor,  and  that' s  

24  what  --

25  THE  COURT:  What  case  stands  for  that  proposition?  
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1  MS.  HARRISON:  So  Consumer  Energy  Council  is  one  case  

2  that  stands  for  that  proposition.  In  footnote  79  of  that  

3  opinion,  the  D. C.  Circuit  -- well,  just  some  background.  So  

4  that  was  a  case  in  which  FERC  issued  a  rule  related  to  pricing  

5  of  natural  gas.  And  the  Act  had  afforded  either  house  of  

  Congress  essentially  a  one-house  veto.  

7  THE  COURT:  I' ll  have  to  look  at  this  closely,  but  

8  just  the  fact  that  you' re  relying  on  footnote  79  in  a  FERC  

9  opinion  for  this  authority  --

10  MS.  HARRISON:  A little  bit  --

11  THE  COURT:  -- leaves  me  a  little  doubtful.  

12  MS.  HARRISON:  I  know.  No,  no,  but  -- so  there' s  more  

13  than  just  Consumer  Energy  Council.  That  footnote  has  actually  

14  been  cited  in  a  number  of  other  D. C.  Circuit  cases.  What  the  

15  Court  said  in  that  footnote  is  that  if  you  allow  an  exception  to  

1  notice  and  comment  for  a  rule  that' s  been  defectively  

17  promulgated  -- so  for  example  because  there  was  no  notice  and  

18  comment  to  begin  with  -- it  would  permit  an  agency  to  circumvent  

19  the  requirements  of  Section  553  merely  by  confessing  that  the  

20  regulations  were  defective  in  some  respect,  and  asserting  that  

21  modification  or  repeal  without  notice  and  comment  was  necessary  

22  to  fix  that  defect.  

23  And  what  the  D. C.  Circuit  said  is:  "Such  a  holding  would  

24  ignore  the  fact  that  the  question  whether  the  regulations  are  

25  indeed  defective  is  one  worthy  of  notice  and  comment  to  begin  
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1  with. "  So  that' s  Consumer  Energy  Council.  

2  And  then  American  Wild  Horse  Preservation  Campaign  is  

3  another  case  that  stands  for  the  same  proposition,  where  the  

4  Forest  Service  tried  to  justify  a  change  in  the  maps  governing  

5  wild  horse  territory  based  on  the  agency' s  failure  to  follow  the  

  APA when  the  map  was  changed  previously.  And  the  D. C.  Circuit  

7  said  no,  that  a  failure  to  follow  the  APA would  not  render  the  

8  change  to  the  territory  void  from  inception.  

9  And  that' s  what  the  government  is  essentially  arguing,  is  

10  that  if  there  was  no  notice  and  comment  when  DACA was  

11  implemented,  and  that  it  was  a  substantive  rule  to  begin  with,  

12  that  would  render  it  void  ab  initio.  They  don' t  cite  a  case  for  

13  that  proposition,  and  it' s  just  not  correct.  

14  And  this  American  Wild  Horse  Preservation  Campaign  says  so.  

15  What  the  D. C.  Circuit  said  is,  whatever  the  Forest  Service' s  

1  past  transgressions  in  putting  the  map  into  place,  we,  quote  

17  "cannot  condone  the  correction  of  one  error  by  the  commitment  of  

18  another. "  

19  And  Your  Honor  even  cited  these  cases,  or  this  proposition,  

20  in  the  Douglas  Timber  case,  in  which  the  Secretary  of  Interior,  

21  without  notice  and  comment,  withdrew  a  record  of  decision  that  

22  was  adopting  plan  revisions  for  certain  BLM  districts.  When  the  

23  timber  companies  sued,  the  agency  said  it  withdrew  it  because  

24  the  original  ROD  had  been  approved  in  error.  And  what  Your  

25  Honor  said  is  that  the  possibility  that  a  rule  might  be  unlawful  
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1  is  not  in  the  same  ballpark  as  a  clear  Supreme  Court  decision  

2  saying  that  or  legislation  saying  that  and  that  it  wasn' t  

3  enough.  Essentially,  two  wrongs  don' t  make  a  right.  

4  THE  COURT:  Let  me  move  you  to  another  of  your  three  

5  arguments.  In  the  Supreme  Court  cases,  Encino  Motors,  State  

  Farm,  etc. ,  those  cases  for  the  most  part  deal  with  the  

7  requirement  that  an  agency  provide  an  adequate  explanation  for  a  

8  change  in  policy.  Are  there  cases  you  can  point  me  to  that  

9  require  an  adequate  explanation  in  the  same  context  for  a  change  

10  in  the  agency' s  view  of  the  law?  

11  MS.  HARRISON:  Yes,  Your  Honor.  The  International  

12  Union  case,  which  is  the  United  Mine  Workers  International  Union  

13  case  cited  in  our  reply  brief,  is  that  case.  So  in  that  case,  

14  the  agency  withdrew  a  proposed  air  quality  rule  because  of  

15  intervening  Eleventh  Circuit  precedent  that  said  basically  that  

1  you  have  to  do  phased  rulemaking.  So  the  agency  thought  that  

17  that  Eleventh  Circuit  intervening  precedent  applied  and  would  

18  render  invalid  the  proposed  rule  that  they  had  advanced,  so  they  

19  withdrew  it,  and  said  it' s  based  on  this  Eleventh  Circuit  

20  precedent.  And  the  D. C.  Circuit  said  that' s  not  an  adequate  

21  explanation.  You  can' t  just  cite  this  Eleventh  Circuit  case  and  

22  withdraw  the  rule.  You  need  to  say  why  --

23  So  the  Eleventh  Circuit  precedent,  there  was  no  explanation  

24  about  why  the  Eleventh  Circuit  precedent  applied  to  this  

25  proposed  rule  and  invalidated  it.  And  the  D. C.  Circuit  said  you  
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1  need  to  give  an  explanation.  You  can' t  just  say  there' s  this  

2  other  case  and  we' ve  reached  this  conclusion.  You' ve  got  to  

3  show  not  just  where  you  got  the  path  and  how  you  got  there.  And  

4  that' s  this  case.  

5  So  here  the  agency  says  there' s  this  DAPA litigation,  and  

  based  on  the  DAPA litigation,  we  recommend  the  recision  of  DACA.  

7  But  there' s  a  whole  host  of  things  that  aren' t  explained  in  the  

8  decision.  

9  So,  among  them,  number  one,  there' s  no  articulation  of  the  

10  legal  theory  on  which  DACA is  illegal.  And  we' re  left  to  guess,  

11  is  it  because  there  was  no  notice  and  comment?  Is  it  because  

12  there  was  something  substantively  unlawful  about  DACA?  And  if  

13  so,  what  was  that?  Because  the  government  argues  that  deferred  

14  action  is  lawful  when  it' s  applied  to  individuals,  when  it' s  

15  applied  to  groups.  There' s  no  line  being  drawn  that  tells  

1  anyone  evaluating  the  agency' s  policy  why  it  was  illegal.  

17  Second,  there' s  a  failure  to  explain  why  the  government  was  

18  so  certain  that  DACA would  be  enjoined.  It' s  completely  unclear  

19  why  they  think  a  preliminary  injunction  would  have  been  issued  

20  against  a  policy  that  had  been  in  place  for  more  than  five  years  

21  and  that  was  relied  upon  by  more  than  800, 000  people,  their  

22  employers,  their  families,  educational  institutions,  and  

23  everyone  else  in  the  country.  

24  Third  --

25  THE  COURT:  This  is  leading  into  the  litigation  risk  
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1  articulation.  

2  MS.  HARRISON:  That' s  correct,  Your  Honor.  And  we  

3  think  there' s  not  an  adequate  explanation  of  either  the  legal  

4  basis  or  the  litigation  risk  theory.  And  related  to  that  --

5  THE  COURT:  Do  you  still  contend  that  they  can' t  be  

  raising  the  litigation  risk  argument  here?  

7  MS.  HARRISON:  I  think  our  contention  is  not  that  an  

8  agency  can' t  defend  a  policy  based  on  litigation  risk,  but  

9  rather  that  there  was  not  a  sufficiently  articulated  litigation  

10  risk  basis  to  rescind  this  policy.  

11  THE  COURT:  Well,  "sufficiently  articulated, "  do  you  

12  mean  not  an  adequate  explanation  or  do  you  mean  not  raised  and  

13  therefore  waived?  

14  MS.  HARRISON:  Well,  we  do  argue  that  it  was  not  --

15  essentially  not  adequately  raised  to  be  affirmed  on  that  basis  

1  under  Chenery.  That  if  the  agency  didn' t  provide  an  adequate  

17  explanation  and  that  has  to  be  provided  post  hoc  by  the  

18  attorneys  in  defending  the  recision,  that  that  is  itself  a  post  

19  hoc  rationalization,  and  under  Chenery  can' t  be  the  basis  on  

20  which  it' s  affirmed.  We  also  argue  that  it' s  not  adequately  

21  articulated  under  Encino  Motorcars  and  the  related  precedent.  

22  THE  COURT:  All  right.  

23  MS.  HARRISON:  So  the  next  reason  why  the  explanation  

24  is  inadequate  is  there' s  a  total  failure  to  weigh  the  facts  and  

25  circumstances  that  were  engendered  by  DACA.  This  is  the  
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1  language  from  Encino  Motorcars  and  from  the  Fox  case.  That  you  

2  can' t  just  ignore  the  reality  that  you' re  rescinding  a  policy  

3  that' s  been  in  place,  that' s  been  relied  upon  by  hundreds  of  

4  thousands,  millions  even  of  individuals,  without  discussing  

5  those  interests.  

  And  so  if  it  is  a  litigation  risk  assessment  that  was  the  

7  basis,  that  -- litigation  risk  has  to  be  balanced  against  

8  something,  and  the  agency  didn' t  balance  it  against  anything.  

9  There' s  no  consideration  of  that.  In  fact,  the  agency  tells  the  

10  story  that  they  were  concerned  there  would  be  an  immediate  

11  injunction  nationwide.  But  if  you  look  at  the  actual  Sessions  

12  letter  and  at  the  Acting  Attorney  General' s  recision  memo,  the  

13  concern  about  that  is  for  the  agency.  The  language  is  that  it  

14  would  be  disruptive  for  the  agency.  There' s  no  concern  given  to  

15  how  that  might  affect  individuals.  

1  Next,  there' s  a  failure  to  consider  any  reasonable  

17  alternatives  to  recision.  So  among  those  might  include  ways  to  

18  mitigate  whatever  legal  flaws  the  Attorney  General  believed  

19  existed.  So  if  it  was  a  failure  to  go  through  notice  and  

20  comment,  reasonable  alternative  might  be  to  promulgate  DACA as  a  

21  proposed  rule  and  have  notice  and  comment.  

22  Likewise,  if  the  legal  flaw  was  a  failure  to  allow  for  

23  adequate  consideration  of  individual  applications,  there  are  

24  lots  of  ways  it  could  have  been  modified  to  do  that.  One  is  

25  that  you  could  have  had  applications  reviewed  at  service  
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1  locations  -- at  service  offices,  field  offices  rather  than  the  

2  service  center,  and  that  was  one  of  the  reasons  discussed  with  

3  respect  to  DAPA why  --

4  THE  COURT:  So  you  don' t  think  it  would  have  been  

5  enough  if,  instead  of  the  recision  memo  that  was  issued,  a  

  recision  memo  contained  two  or  three  additional  paragraphs  that  

7  said:  And  we  agree  with  the  Attorney  General' s  assessment  and  

8  believe  that  the  OLC  memo  was  wrong  for  the  following  reasons,  

9  and  then  had  explained  those  reasons  in  two  paragraphs.  That  

10  wouldn' t  have  been  good  enough  here?  

11  MS.  HARRISON:  First  of  all,  it  still  would  not  have  

12  gone  through  notice  and  comment  and  so  there  would  be  the  

13  procedural  --

14  THE  COURT:  Setting  aside  the  notice  and  comment.  

15  MS.  HARRISON:  Right.  But  yes,  that' s  -- so  if  it  was  

1  a  legal  judgment  and  there  was  more  rationale  given,  the  Court  

17  would  review  that  judgment  de  novo  under  Prill  and  that  line  of  

18  cases,  Teva  Pharmaceuticals,  and  we  think  it  would  be  reversible  

19  on  substantive  APA grounds.  

20  THE  COURT:  But  that' s  not  on  the  failure  of  a  

21  reasonable  explanation  ground.  

22  MS.  HARRISON:  That' s  right,  although  --

23  THE  COURT:  It' s  an  assessment  of  the  law.  

24  MS.  HARRISON:  Right.  Although  still,  under  State  

25  Farm,  the  agency  would  be  required  to  analyze  all  important  
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1  aspects  of  the  problem  and  evaluate  whether  there  were  any  

2  reasonable  alternatives  to  recision.  And  so  even  if  there  was  

3  an  explanation  of  why  DACA as  applied  had  been  considered  

4  unlawful  and  concluded  to  be  unlawful,  if  there  were  

5  alternatives  to  recision  available  that  might  have  mitigated  

  that  unlawfulness  -- and  this  of  course,  it' s  hard  to  say  

7  because  we  don' t  know  the  reason  that  the  agency  found  it  was  

8  unlawful  -- but  for  almost  every  theory  about  why  it  might  have  

9  been  unlawful,  there' s  a  reasonable  alternative  to  recision.  

10  So  even  a  more  fully  articulated  legal  theory  of  why  DACA  

11  might  be  illegal  wouldn' t  be  sustainable  under  the  APA without  a  

12  consideration  of  whether  there  was  some  lesser  alternative  to  

13  recision  that  might  have  accounted  for  all  of  the  various  

14  reliance  interests  of  individuals  who  had  taken  advantage  of  the  

15  program  over  the  five-plus  years  it  had  been  in  place.  

1  And  then  the  last  thing  that  is  completely  unexplained  in  

17  the  recision  memo  is  why  the  government  chose  to  wind  the  

18  program  down  in  the  manner  that  it  did.  We' re  not  saying  that  

19  deadlines  are  never  arbitrary,  but  there  was  no  explanation  

20  given  as  to  why  six  months,  as  to  why  they  would  accept  

21  applications  for  people  whose  status  expired  then  but  not  now,  

22  why  there  wasn' t  consideration  given  to  perhaps  letting  students  

23  finish  their  degrees  when  they  had  enrolled  in  school  in  

24  reliance  on  the  existence  of  this  program.  Allowing  employees  

25  to  finish  working  on  important  projects  or  -- you  know,  there  
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1  were  all  sorts  of  ways  that  it  could  have  been  theoretically  

2  wound  down,  and  there  was  no  explanation  as  to  why  this  one  was  

3  the  manner  chosen.  So  we  think  under  Encino  Motorcars  and  under  

4  State  Farm,  the  government  has  failed  in  its  explanatory  burden.  

5  Now,  as  for  the  government' s  contention  today  that  --

  THE  COURT:  What' s  the  standard  of  review  that  I' m  

7  applying  to  the  rationales  that  have  been  articulated  here,  the  

8  illegality  rationale  and  the  litigation  risk  rationale?  

9  MS.  HARRISON:  So  the  illegality  rationale  is  reviewed  

10  de  novo  under  Prill,  and  we  think  that  the  litigation  risk  

11  rationale  is  also  reviewed  de  novo  today  because  there  is  

12  nothing  about  this  litigation  risk  assessment  apart  from  the  

13  legal  judgment  that  DACA was  unlawful.  

14  THE  COURT:  Doesn' t  that  sort  of  put  me  in  the  

15  business  of  telling  agencies  what  they  should  or  shouldn' t  

1  litigate?  

17  MS.  HARRISON:  No,  Your  Honor.  I  think  it  might  be  a  

18  different  answer  if  the  agency  had  provided  something  other  than  

19  just  a  legal  judgment  as  the  basis  for  the  litigation  risk  

20  assessment,  but  the  two  really  have  merged  because  the  only  

21  thing  that  makes  up  the  litigation  risk  assessment  here  is  the  

22  legal  judgment.  And  if  an  agency  could  just  say  essentially,  

23  instead  of  saying  we  think  this  is  illegal,  say  we  think  there' s  

24  a  risk  -- a  very  high  risk,  nearly  100  percent  that  we' re  going  

25  to  lose  a  challenge  because  it' s  illegal,  it  would  render  --
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1  THE  COURT:  Because  one  case  has  led  us  to  that  

2  conclusion?  

3  MS.  HARRISON:  That' s  right.  But  what  that  would  

4  do  -- I  mean,  that' s  International  Union.  But  what  that  would  

5  do  is  it  would  render  Prill  a  dead  letter,  and  Prill  says  that  

  courts  should  evaluate  de  novo  and  should  ask  themselves  whether  

7  the  legal  assessments  of  the  agency  are  correct  or  incorrect.  

8  So  if  the  agency  could  just  transform  every  incorrect  legal  

9  judgment  into  a  litigation  risk  assessment,  Prill  would  be  a  

10  dead  letter,  and  we  think  that' s  not  what  the  D. C.  Circuit  would  

11  want  and  not  what  the  D. C.  Circuit  has  intended.  

12  If  I  could  turn  back  actually  to  my  procedural  APA claim,  I  

13  just  want  to  discuss  the  reasons  why  we  think  the  recision  of  

14  DACA is  substantive.  And  I  want  to  point  the  Court  to  the  

15  Pickus  case  by  the  D. C.  Circuit  because  I  think  that' s  

1  extraordinarily  analogous.  

17  In  that  case,  the  Bureau  of  Prisons  published  guidelines  

18  specifying  the  factors  to  be  considered  when  paroling  federal  

19  employees  [sic] .  So  the  agency  argued  there,  again,  this  is  

20  discretionary,  these  are  parole  guidelines,  and  argued  that  they  

21  didn' t  have  to  be  implemented  with  notice  and  comment.  And  the  

22  D. C.  Circuit  disagreed  and  said  although  they  were  guidelines,  

23  they  were  calculated  to  have  a  substantial  effect  on  parole  

24  decisions,  they  narrowed  the  agency' s  field  of  vision,  and  

25  although  there  was  a  theoretical  ability  to  depart  from  the  

Document  ID:  0.7.22688.25737-000002  

















































































        

      


           

         

          

    

            

        

         

      

        

         

        

           

  

         

           

         

           

            

            

          

           

         

          

  

40  

1  guidelines  in  any  individual  case,  they  controlled  and  limited  

2  how  the  agency  would  exercise  its  discretion.  

3  And  so  what  the  D. C.  Circuit  asked  in  Pickus  was  if  the  

4  regulation  is  likely  to  produce  a  different  outcome  than  some  

5  other  guidelines  would,  that  that  is  substantive  and  it  has  to  

  go  through  notice  and  comment.  

7  And  that' s  what  the  recision  of  DACA does.  It  speaks  in  

8  mandatory  language.  You  will  not  grant  deferred  action  

9  applications  to  DACA beneficiaries  when  they  seek  to  renew,  you  

10  will  not  grant  any  new  ones  --

11  THE  COURT:  So  if  the  agency  promulgates  something  

12  that  says  here  are  our  enforcement  policies,  our  first  priority  

13  is  such-and-such,  our  second  priority  is  such-and-such,  a  lower  

14  priority  is  this  other  thing,  that  has  to  be  done  through  notice  

15  and  comment?  

1  MS.  HARRISON:  Well,  I  think  what  the  D. C.  Circuit  

17  would  say  is  first  you  look  at  the  language  of  the  guidelines  

18  and  the  priorities,  and  if  it  speaks  in  mandatory  language,  

19  using  words  like  "will, "  that  suggests  the  rigor  of  a  rule  and  

20  not  the  pliancy  of  a  policy.  And  therefore,  yes,  it  does  have  

21  to  go  through  notice  and  comment,  but  you  also  look  at  is  it  

22  outcome  determinative.  And  that' s  what  the  Court  asked  in  

23  Pickus.  And  I  think  in  this  case  undoubtedly  it' s  outcome  

24  determinative  because  there  is  no  alternative  way  in  which  these  

25  800, 000  people  are  going  to  be  able  to  get  deferred  action.  
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1  Now,  the  government  says  well,  we  have  this  residual  

2  authority  to  grant  deferred  action  in  individual  cases,  but  

3  first,  the  government  admits  in  its  brief  that  that  sort  of  

4  deferred  action  is  offered  on  a,  quote,  "more  limited  basis. "  

5  And  so  at  a  minimum,  the  government  has  conceded  that  it' s  more  

  limited,  and  that  means  that  the  outcomes  will  be  different  in  

7  this  kind  of  ad  hoc  residual  deferred  action  as  opposed  to  the  

8  program  that' s  been  eliminated,  which  guided  discretion  and  

9  which  ensured  that  individuals  who  met  the  criteria  would  at  

10  least  be  entitled  to  a  presumption  that  they  were  to  receive  

11  deferred  action  unless  there  was  some  sort  of  special  

12  circumstances  present.  

13  And  if  you  just  contrast  the  world  before  DACA existed  with  

14  the  world  of  DACA,  you  know,  what  deferred  action  was  used  for  

15  before  outside  of  a  program  for  people  from  a  specific  country  

1  or  people  seeking  U  visas  or  V  visas  was  basically  medical  

17  emergencies  only.  This  was  not  something  available  to  800, 000  

18  people,  it  was  not  something  sought  by  800, 000  people,  and  it  

19  would  not  have  been  granted.  

20  And  also,  even  if  the  agency  retains  some  sort  of  residual  

21  authority  to  grant  deferred  action,  that  ignores  the  extremely  

22  significant  programmatic  elements  of  the  DACA program,  including  

23  the  prohibition  on  sharing  information  by  individuals  who  gave  

24  their  information  to  the  government  in  exchange  for  the  

25  opportunity  --
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1  THE  COURT:  Mr.  Sellers  is  going  to  address  that;  

2  right?  

3  MS.  HARRISON:  That' s  correct,  Your  Honor.  

4  THE  COURT:  I  think  I' ve  heard  enough  on  the  notice  

5  and  comment.  

  MS.  HARRISON:  Okay.  So  let  me  then  turn  to  the  

7  substantive  unreasonableness  of  the  agency' s  decision.  So  I' ll  

8  take  litigation  risk  first.  Litigation  risk,  assuming  it  was  

9  the  agency' s  rationale,  was  not  articulated  in  a  way  that  could  

10  be  sustained  by  the  Court.  So  there' s  at  least  six  important  

11  aspects  of  litigation  risk  that  weren' t  taken  into  account.  

12  I' ll  just  tick  through  them  and  then  I  can  address  any  that  Your  

13  Honor  would  like  to  hear  more  argument  on.  

14  One,  there  was  no  consideration  given  to  the  idea  that  DACA  

15  had  been  in  place  for  more  than  five  years.  Two,  there  was  no  

1  consideration  or  discussion  of  the  substantive  differences  

17  between  DAPA and  DACA.  Three,  there  was  no  explanation  for  why  

18  the  agency  assumed  that  a  ninth  vote  in  the  Supreme  Court  would  

19  be  against  DACA.  The  4-4  decision  rendered  in  U.S.  v.  Texas  was  

20  nonprecedential,  so  you  would  expect  at  least  some  explanation  

21  for  why  this  case  would  turn  out  differently.  

22  Four,  there  was  no  balancing  at  all  of  the  risk  of  an  

23  injunction  against  the  consequences  of  recision.  And  if  this  

24  isn' t  a  legal  judgment  and  instead  it  is  a  risk  assessment,  you  

25  have  to  balance  the  risk  of  one  against  the  consequences.  Five,  
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1  there  was  no  consideration  given  to  the  litigation  risk  

2  associated  with  recision.  And  as  Your  Honor' s  recognized,  we' re  

3  not  the  only  case  being  litigated  on  this  issue.  So  it  didn' t  

4  exactly  eliminate  the  litigation,  nor  litigation  risk.  And  

5  sixth,  as  I' ve  stated  earlier,  there  was  no  consideration  given  

  to  alternatives  that  might  have  mitigated  that  litigation  risk.  

7  So  each  of  those  should  have  been  in  part  -- in  the  agency' s  

8  decision.  None  of  them  were.  And  that  renders  --

9  THE  COURT:  Are  those  all  part  of  the  legal  assessment  

10  that  lies  at  the  core  of  the  litigation  risk,  or  are  they  

11  something  beyond?  

12  MS.  HARRISON:  So  I  think  they  are  relevant  to  both  

13  the  legal  assessment  and  also  to  the  litigation  risk.  I  would  

14  say  maybe  if  one  of  them  is  not  relevant  to  the  legal  judgment,  

15  it  would  be  the  consequences  of  recision,  because  if  there' s  a  

1  conclusion  that  it' s  unlawful,  then  maybe  you  don' t  need  to  go  

17  through  what  the  consequences  would  be  because  you' re  sort  of  

18  assuming  how  the  case  would  turn  out.  

19  But  if  the  agency' s  assessment  is  what  they  say  it  was,  

20  which  is  we' re  balancing,  you  know,  we' re  sort  of  assessing  the  

21  likelihood  of  success,  then  you  would  have  to  balance  that  

22  against  the  costs  of  recision,  and  that  just  wasn' t  done.  

23  Instead  what  was  done  is  there  was  a  recitation  of  the  

24  procedural  history  of  the  Texas  case,  and  then  there  was  an  

25  assertion  in  a  sentence,  maybe  two,  within  one  small  paragraph  
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1  of  a  one-page  letter,  that  DACA would  be  held  unlawful.  And  

2  under  International  Union  and  also  under  Prill  we  think  it  can' t  

3  stand.  

4  I' ll  turn  now  to  the  legality  of  DACA and  the  substantive  

5  unreasonableness  of  the  agency' s  conclusion  that  DACA was  

  illegal.  So  the  agency  does  have  discretion,  as  the  agency  has  

7  asserted  in  the  context  of  reviewability.  

8  THE  COURT:  Illegal  meaning  without  statutory  

9  authority?  

10  MS.  HARRISON:  That' s  correct,  Your  Honor,  assuming  

11  that  was  the  theory.  And  it' s  a  little  hard  to  discern  because  

12  the  agency  contends  it  does  have  statutory  authority  to  grant  

13  deferred  action  to  individuals,  and  it  does  have  statutory  

14  authority  to  grant  deferred  action  to  groups  of  individuals,  so  

15  it' s  a  little  unclear  what  the  Attorney  General  thought  there  

1  wasn' t  authority  to  do.  

17  But  assuming  that  it  had  been  adequately  explained,  we  

18  think  it  can' t  be  sustained  under  Prill  upon  de  novo  review.  

19  And  that' s  because  the  INA provides  the  AG  -- I' m  sorry,  

20  provides  the  agency  with  discretion  to  establish  regulations  and  

21  instructions  to  carry  out  her  authority,  and  also  establish  

22  national  immigration  enforcement  priorities  and  policies.  And  

23  since  1960  the  executive  has  established  more  than  20  policies  

24  for  according  deferred  action  or  similar  types  of  relief  to  

25  large  groups  of  undocumented  persons  living  in  the  country  based  
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1  on  the  recognition  that  Congress  has  not  ever  given  enough  

2  resources  to  the  agency  to  deport  all  undocumented  persons  that  

3  are  here,  so  the  agency  is  supposed  to  be  prioritizing.  

4  And  Congress  has  said  you  should  prioritize  criminal  aliens  

5  and  you  should  prioritize  people  detained  at  the  border.  What  

  that  leaves  is  this  whole  category  of  individuals,  like  

7  childhood  arrivals,  who  are  particularly  inculpable.  And  so  

8  what  DACA did  was  essentially  recognize,  these  people  are  going  

9  to  be  here,  let' s  give  them  an  opportunity  to  go  to  school,  and  

10  to  work,  and  to  be  productive  members  of  our  society.  And  that  

11  is  something  that  the  executive  has  always  had  authority  to  do.  

12  THE  COURT:  Is  this  an  argument  that,  rather  than  

13  being  an  argument  that  they  didn' t  explain  things,  is  this  an  

14  argument  that  they  couldn' t  reach  this  conclusion  as  a  matter  of  

15  policy?  

1  MS.  HARRISON:  As  a  matter  of  law,  Your  Honor.  It' s  

17  an  argument  --

18  THE  COURT:  Law  or  policy.  

19  MS.  HARRISON:  Well,  right.  It' s  an  argument  that  as  

20  a  matter  of  law  they  are  incorrect  that  DACA was  unlawful.  DACA  

21  was  lawful.  And  I  know  that  counsel  today  has  said  that  this  

22  could  easily  -- just  as  easily  have  been  voiced  as  a  policy  

23  conclusion  that  it  should  be  left  to  Congress,  but  that' s  not  

24  what  the  agency  said.  The  agency  said  this  was,  quote,  

25  unconstitutional  and  that  there  was  no  statutory  authority.  And  
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1  that' s  a  legal  judgment,  not  a  policy  one.  

2  If  it  had  been  a  policy  judgment,  you  know,  we  would  be  

3  arguing  that  there  wasn' t  sufficient  consideration  given  to  the  

4  countervailing  policy  interests  associated  with  keeping  DACA,  

5  which  were  of  course  the  very  interests  voiced  by  the  government  

  in  the  U.S.  v.  Texas  litigation  with  respect  to  DAPA.  

7  THE  COURT:  Do  I  have  to  reach  this  issue  of  

8  substantive  legality,  as  you  put  it?  

9  MS.  HARRISON:  No,  you  don' t,  Your  Honor.  You  could  

10  rule  first  on  the  basis  of  our  procedural  APA claim  and  send  it  

11  back  for  notice  and  comment.  

12  THE  COURT:  Even  if  I  decide  that  it' s  not  subject  to  

13  notice  and  comment,  do  I  have  to  reach  it?  

14  MS.  HARRISON:  No,  Your  Honor.  You  can  rule  solely  on  

15  the  basis  that  there  was  an  inadequately  articulated  rationale,  

1  that  the  agency  didn' t  consider  all  important  aspects  of  the  

17  problem,  under  State  Farm,  and  failed  to  consider  the  reliance  

18  interests  of  individuals  under  Encino  Motorcars  and  send  it  back  

19  to  the  agency  to  provide  a  reasoned  explanation  for  the  decision  

20  under  those  decisions,  without  reaching  the  question  of  whether  

21  DACA itself  was  legal  or  illegal.  

22  I  mean,  it  might  come  back,  and  then  you' d  have  to  reach  it  

23  then,  but  I  don' t  think  you  have  to  reach  it  today.  And  if  Your  

24  Honor  has  no  further  questions.  

25  THE  COURT:  All  right.  And  I  guess  in  the  way  I' ve  
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1  set  this  up,  we  turn  to  Mr.  Sellers  now  to  get  that  out  on  the  

2  table  so  that  it  can  be  responded  to  by  the  government  in  one  

3  swell  foop.  

4  MR.  SELLERS:  Good  morning,  Your  Honor.  Thank  you.  

5  Joseph  Sellers.  

  THE  COURT:  Good  morning.  

7  MR.  SELLERS:  The  record  is  very  clear  with  respect  to  

8  the  information  sharing  provision  of  DACA,  that  in  2012,  even  in  

9  the  application  for  DACA,  that  the  government  assured  applicants  

10  that  their  information  would  be  protected  from  disclosure  to  any  

11  of  the  enforcement  agencies  absent  evidence  of  some  national  

12  security  risk.  And  in  2016  Secretary  Johnson  reaffirmed  that  

13  position  exactly  the  unequivocal  way  it  was  set  out  in  2012.  

14  But  in  2017  in  connection  with  the  recision  notice,  the  

15  government  took  a  different  position  and  said  that  it  would  not  

1  proactively  provide  that  information  to  the  enforcement  

17  agencies.  

18  THE  COURT:  What  am  I  dealing  with  here?  Motion  for  

19  summary  judgment  on  that,  or  a  motion  for  preliminary  

20  injunction?  

21  MR.  SELLERS:  Well,  I  think  we' re  seeking  final  

22  judgment  on  this.  And  let  me  explain  why.  

23  THE  COURT:  In  reviewing  some  of  the  briefing,  I  

24  thought  you  were  seeking  a  preliminary  injunction.  

25  MR.  SELLERS:  Fair  enough.  Let  me  explain  why,  and  --
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1  we' re  seeking  injunctive  relief,  there' s  no  question  about  it.  

2  But  it' s  not  clear  to  us  that  there  is  any  further  action,  any  

3  further  factual  development  that  needs  to  be  taken  absent  

4  hearing  from  the  government  as  to  what  its  position  it.  

5  But  its  position  so  far  has  been  something  other  than  the  

  unequivocal  assurance  that  this  information  would  not  be  

7  provided  to  the  enforcement  authorities.  And  to  compound  the  

8  problem  --

9  THE  COURT:  The  reason  it  matters  to  me  is  because  if  

10  it' s  a  preliminary  injunction  inquiry,  then  harm  matters.  And  I  

11  do  have  some  questions  with  respect  to  what  the  immediate  

12  irreparable  harm  would  be.  

13  MR.  SELLERS:  In  order  to  provide  you  with  both  

14  options,  let  me  address  that  so  that  it' s  -- as  I  said,  I  think  

15  we  --

1  THE  COURT:  Given  the  fact  that  there  are  existing  

17  preliminary  injunctions  in  place.  

18  MR.  SELLERS:  I  understand.  So  fair  enough.  There  

19  are  existing  preliminary  injunctions  that,  in  other  circuits,  

20  were  they  not  changed  or  modified  or  overturned,  would  

21  provide  --

22  THE  COURT:  You  say  in  other  circuits,  but  they' re  

23  nationwide  injunctions.  

24  MR.  SELLERS:  I  understand  that,  but  they  don' t  enjoin  

25  this  Court  from  issuing  its  own  ruling.  
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1  THE  COURT:  Well,  I  hope  they  don' t  enjoin  this  Court.  

2  (Laughter. )  

3  That' s  not  what  injunctions  normally  do.  

4  MR.  SELLERS:  I  understand,  and  as  a  result  I  think  

5  this  Court  is  fully  in  a  position  to  render  its  own  decision  

  pursuant  to  the  precedent  in  this  circuit.  

7  THE  COURT:  But  the  question  with  respect  to  harms  and  

8  a  preliminary  injunction  is  whether  I  need  to  render  a  decision.  

9  MR.  SELLERS:  I  understand.  And  -- well,  I  would  

10  submit  that  at  any  time  those  injunctions  may  be  modified,  they  

11  may  be  dissolved.  

12  THE  COURT:  That  doesn' t  usually  cut  it  for  the  

13  immediacy  of  the  threat  of  irreparable  harm.  

14  MR.  SELLERS:  Well,  the  record  speaks  for  itself.  I  

15  submit  to  you  that  the  government  has  taken  the  position  that  it  

1  can  change  its  position  at  any  time  with  respect  to  information  

17  sharing.  I  recognize  that  the  Court  in  California  and  the  Court  

18  in  Maryland  at  least  have  both  directed  maintenance  of  the  

19  status  quo  as  to  this  position.  The  decision  in  California  is  

20  up  on  review  in  the  Ninth  Circuit.  I  understand  the  decision  in  

21  Maryland  is  maybe  subject  to  further  review.  It  was  just  issued  

22  I  think  two  weeks  ago.  And  so  we  may  be  back  here  soon.  And  if  

23  that' s  the  way  the  Court  wishes  to  proceed,  we  will  do  so.  

24  THE  COURT:  Well,  so  set  aside  the  preliminary  

25  injunction  for  a  second,  and  tell  me  why  it  is  you  think  this  
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1  case  procedurally  is  in  the  posture  that  I  should  rule  on  the  

2  information  sharing  dispute,  and  then  why  you  should  succeed  on  

3  it.  

4  MR.  SELLERS:  All  right.  So  I  think  we  should  succeed  

5  because  the  government  provided  an  unequivocal  policy  that  

  assured  applicants,  to  their  detriment,  that  they  would  provide  

7  confidential  information  that  -- in  order  to  apply  for  the  DACA  

8  program,  and  it  appears  to  have  since  reneged  on  that  promise,  

9  having  induced  the  applicants  to  act  to  their  detriment  in  

10  providing  this  information.  

11  THE  COURT:  And  your  legal  basis  for  proceeding  is  due  

12  process?  

13  MR.  SELLERS:  Due  process,  yes.  And  we  believe  the  

14  Cox  decision,  the  Raley  decision,  among  others  from  the  Supreme  

15  Court,  both  set  forth  the  basic  principle  that  the  government  

1  may  not  induce  persons  to  rely  on  a  promise  to  their  detriment  

17  and  then  change  the  promise  and  prosecute  or  take  action  adverse  

18  to  them  afterwards  as  a  result  of  that.  

19  So  we  think  this  is  a  due  process  violation,  and  we  

20  think  -- and  the  government  has  given  no  assurances  that  it  will  

21  maintain  this  position.  And  unlike  the  arguments  that  you' ve  

22  heard  so  far  about  whether  there  needs  to  be  some  further  action  

23  returned  to  the  agency  to  issue  any  recision  policy  that  it  

24  wishes  to  do  so  properly,  there  is  no  do-over  here,  because  the  

25  government  is  in  possession  of  this  information.  Unless  it' s  
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1  going  to  somehow  destroy  the  information  it' s  collected,  it  

2  possesses  the  information  that  it  reserves  the  right  to  use  to  

3  assist  in  the  deportation  of  these  people.  There  is  no  way  of  

4  going  back  with  respect  to  this  one.  

5  And  so,  therefore,  we  think  that  the  Court  -- we  ask  the  

  Court  to  enjoin  the  government  both  with  respect  to  not  using  

7  the  information  in  a  way  inconsistent  with  the  way  it  was  

8  originally  promised,  and  not  to  modify  that  position  without  

9  notice  in  any  respect.  

10  THE  COURT:  All  right.  Now  let' s  shift  to  remedy  were  

11  your  side  to  succeed  on  the  APA summary  judgment  claims.  I  

12  assume  you' re  the  one  to  address  that  as  well?  

13  MR.  SELLERS:  Well,  I' m  addressing  the  scope  of  the  

14  injunctive  relief,  if  that' s  what  you' re  asking.  

15  THE  COURT:  Let' s  talk  about  it  in  slightly  different  

1  terms.  If  I  decide,  if  I  were  to  decide,  as  I' ve  been  urged  to,  

17  that  there' s  some  APA-related  flaw,  either  notice  and  comment  

18  requirement,  or  a  lack  of  a  sufficient  explanation,  to  use  that  

19  broad  term,  isn' t  what  normally  would  happen  in  this  kind  of  a  

20  case  that  it  would  be  remanded  to  the  agency?  Is  that  right?  

21  MR.  SELLERS:  I  think  it  could  be  remanded  to  the  

22  agency  to  follow  the  proper  procedure.  

23  THE  COURT:  So  remanded  to  the  agency,  and  if  they  

24  have  a  better  explanation,  they  could  come  up  with  it.  If  they  

25  need  to  do  notice  and  comment,  they  could  do  it.  The  parallel  
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1  question  then  with  that  would  be  in  the  meantime  should  there  be  

2  vacatur,  because  that' s  normally  the  APA-related  assessment  that  

3  needs  to  be  undertaken:  is  there  a  need  to  vacate  along  with  the  

4  remand.  

5  It' s  not  usually  termed  and  thought  of  in  an  APA case  as  

  nationwide  injunction;  it' s  thought  of  more  in  terms  of,  okay,  

7  what' s  the  proper  administrative  law  relief?  Remand  and  either  

8  vacate  or  don' t  vacate.  What  would  you  be  arguing  for,  vacation  

9  or  --

10  MR.  SELLERS:  We  are  seeking  a  vacatur.  

11  THE  COURT:  And  why?  

12  MR.  SELLERS:  Our  position  is  they  have  offered  no  

13  independent  policy  reason  to  support  their  position.  

14  THE  COURT:  But  if  I  decided  they  hadn' t  sufficiently  

15  explained,  I  would  be  remanding  for  them  to  take  a  crack  at  

1  explaining.  

17  MR.  SELLERS:  Well,  certainly,  that' s  an  alternative,  

18  but  I  think  the  point  is  that  they' ve  offered  no  independent  

19  policy  reason  to  justify  this,  and  having  offered  no  such  

20  reason,  the  action  they' ve  taken  is  outside  the  scope  of  the  

21  authority  they  have  under  the  APA,  and  --

22  THE  COURT:  So  I' m  basically  deciding  that  even  though  

23  I' m  remanding  it,  I  don' t  think  there' s  much  of  a  chance  they  

24  can  come  up  with  a  reasonable  explanation.  

25  MR.  SELLERS:  Well,  I  don' t  think  you' d  have  to  go  
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1  that  far.  I  think  the  point  is  that  I  don' t  think  the  judgment  

2  we' re  seeking  requires  a  finding  that  there  is  no  scenario  in  

3  which  they  could  issue  a  recision.  What  we' re  saying  is  on  this  

4  record  they  have  utterly  failed  to  do  so.  

5  THE  COURT:  The  two-pronged  assessment  really  involves  

  what' s  the  possibility  that  they  can  come  up  with  a  reasoned  

7  explanation.  That' s  one  part  of  the  assessment.  The  other  part  

8  of  the  assessment  is  what' s  the  chaos  that  would  be  created  

9  either  by  vacating  or  not  vacating.  

10  MR.  SELLERS:  Well,  so  the  maintaining  the  status  quo,  

11  which  we  maintain  a  vacatur  would  achieve  because  it  would  

12  return  the  status  quo  to  where  it  was  in  early  September.  

13  THE  COURT:  Right  now,  today,  the  status  quo  is  

14  influenced  by  existing  preliminary  injunctions,  at  least  with  

15  respect  to  existing  DACA applications,  not  new  applications.  If  

1  I  vacated,  I  would  then  be  taking  into  that  category  of  the  new  

17  applications  as  well.  

18  MR.  SELLERS:  Well,  new  applications  and  also  the  

19  ability  to  apply  for  advanced  parole.  Those  are  both  very  

20  significant  deficiencies  in  the  injunctions  that  have  been  

21  issued  to  date.  I' m  not  faulting  either  of  the  courts,  but  they  

22  do  not  restore  the  rights  fully  to  the  position  they  were  

23  before.  And  as  some  of  the  evidence  we  supplied  in  the  record  

24  here  indicates,  some  of  the  individuals  who  provided  sworn  

25  statements  describe  the  profound  ways  in  which  the  present  
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1  injunctive  relief  has  limited  -- has  really  altered  the  ability  

2  for  them  to  pursue  their  educational  opportunities  and  other  

3  things.  And  so  we  think  that  the  Court  -- the  proper  --

4  THE  COURT:  Vacatur  would  somehow  relieve  them  of  that  

5  uncertainty?  Why  would  it  do  so  any  more  than  the  existing  

  preliminary  injunctions?  

7  MR.  SELLERS:  Well,  vacatur,  first  of  all,  would  

8  restore  us  to  the  status  quo.  I  think  we  all  would  agree  that  

9  would  be  the  effect  of  vacatur.  

10  THE  COURT:  The  status  quo  meaning  before  the  recision  

11  memo?  

12  MR.  SELLERS:  Sorry.  Forgive  me.  Yes,  before  

13  September  of  2017,  where  they  had  the  full  panoply  of  rights  

14  that  were  available  under  DACA.  At  that  point,  if  the  

15  government  wishes  to  issue  pursuant  to  an  appropriate  

1  rule-making  proceeding  compliant  with  the  APA that  reflects  its  

17  consideration  of  the  varied  interests  and  the  impact  of  a  

18  recision  on  the  lives  and  the  careers  and  the  life  of  the  people  

19  who  are  registrants  in  DACA,  it  can  do  so  and  solicit  notice  and  

20  comment.  That  process  will  ensure  that  any  rule  that  ensues  

21  has  -- and  may  be  subject  to  further  judicial  review,  but  will  

22  have  taken  into  account  the  effects  of  this,  any  recision  on  the  

23  varied  circumstances  that  it  would  have  on  the  DACA recipients.  

24  And  that  is  -- that' s  the  reason  why  it' s  important  to  restore  

25  this  to  the  status  quo  --
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1  THE  COURT:  Is  there  some  reason  under  the  law  that  

2  you  think  I  need  to  grapple  with  this  question  of  nationwide  

3  injunction  as  opposed  to  just,  if  your  side  succeeds  -- and  this  

4  is  all  hypothetical  --

5  MR.  SELLERS:  I  understand.  

  THE  COURT:  -- if  your  side  succeeds.  That  I  would  

7  need  to  grapple  with  this  question  of  nationwide  injunction  as  

8  opposed  to  just  looking  at  what  is  traditionally  APA-related  

9  relief?  And  it  is  beyond  question,  I  think,  remand  and  either  

10  vacating  or  not  vacating,  and  why  isn' t  that  the  assessment  I  

11  would  undertake?  

12  MR.  SELLERS:  So  first  of  all,  as  I  understand  it,  

13  under  the  APA,  vacatur  vacates  the  rule,  which  in  this  case  

14  would  be  the  recision,  and  restores  the  status  quo  ante  to  

15  before  the  decision  was  announced.  So  it  would  restore  DACA in  

1  its  full  range  of  opportunities  and  rights  that  it  provided.  

17  THE  COURT:  I  know  what  it  does.  My  question  is,  is  

18  there  some  reason  that  looking  at  it  through  that  prism  is  not  

19  adequate  and  that  I  have  to  look  at  it  more  in  terms  of  a  

20  nationwide  injunction?  

21  MR.  SELLERS:  I  think  if  the  Court  were  prepared  to  

22  vacate  as  we' ve  discussed  it,  I  don' t  know  that  the  Court  has  to  

23  issue  an  injunction  as  well.  If  by  vacatur  --

24  THE  COURT:  If  I  don' t  vacate,  you  think  I  do  have  to  

25  issue  an  injunction?  Doesn' t  make  a  lot  of  sense,  but  go  ahead.  
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1  MR.  SELLERS:  Sorry.  I  think  if  you  don' t  vacate,  

2  we' re  asking  for  an  injunction  to  ensure  that  the  recision  

3  doesn' t  go  forward,  that  the  information  sharing  doesn' t  change,  

4  those  kinds  of  things.  The  vacatur  would  in  its  most  simple  

5  form  I  think  achieve  the  purpose  of  restoring  the  status  quo  

  ante  in  all  respects.  

7  THE  COURT:  All  right.  Anything  else,  Mr.  Sellers?  

8  MR.  SELLERS:  I  think  otherwise  we' ll  rest  on  our  

9  papers.  

10  THE  COURT:  All  right.  Thank  you.  Ms.  Davis?  Or  if  

11  you  all  have  to  share  the  responsibility  here,  please  feel  free  

12  to  do  so.  

13  MS.  DAVIS:  My  understanding  of  the  order  I  think  has  

14  been  a  little  confused  at  this  point.  So  I  think  if  Mr.  Lucas  

15  could  make  some  rebuttal  points  to  the  justiciability.  

1  THE  COURT:  We  have  all  their  arguments  on  the  table.  

17  You  now  have  a  chance  to  reply  with  respect  to  the  points  that  

18  Mr.  Lucas  made  originally.  And  by  "you"  I  mean  your  side.  And  

19  to  oppose  with  respect  to  the  merits  points  and  relief  points  

20  that  they' ve  raised.  And  you  and  Mr.  Lucas  can  share  it  as  you  

21  see  fit.  

22  MS.  DAVIS:  That  sounds  good.  So  Mr.  Lucas  will  make  

23  a  few  rebuttal  points,  and  then  I' ll  make  my  presentation.  

24  THE  COURT:  All  right.  

25  MR.  LUCAS:  Thank  you,  Your  Honor.  A few  quick  
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1  points.  As  my  understanding  is  that  plaintiffs  here  do  not  

2  solely  argue  that  Crowley  alone  disposes  of  this  issue.  They  

3  seem  to  suggest  in  both  their  reply  and  today  that  perhaps  

4  there' s  some  general  nonenforcement  policies  or  general  

5  enforcement  policy  changes  that  would  be  unreviewable  under  

  701(a) (2) .  

7  Instead,  they  offer,  from  what  I  can  tell,  two  distinctions  

8  of  why  this  case  should  be  different.  One  is  that  this  program  

9  involved  applicants  coming  forward  and  talking  to  the  government  

10  and  disclosing  their  status  in  exchange  for  deferred  action.  

11  But  we  don' t  think  that  distinction  is  material.  I  point  you  to  

12  page  26  of  the  administrative  record  which  discusses  a  number  of  

13  other  similar  programs  that  DOJ  has  in  the  criminal  

14  prosecutorial  discretion  context,  where  violators  are  encouraged  

15  to  come  forward  in  exchange  for  leniency.  

1  THE  COURT:  And  what  do  you  think  their  second  point  

17  is?  

18  MR.  LUCAS:  And  their  second  point,  Your  Honor,  I  

19  think,  and  what  they  essentially  hang  their  hat  on,  is  that  

20  there' s  a  distinction  between  criminal  and  civil  enforcement.  

21  THE  COURT:  But  it  seems  to  me  there' s  also  the  

22  narrower  reading  of  Crowley  that  where  an  enforcement  decision  

23  is  at  issue  but  it' s  based  on  a  purely  legal  interpretation.  

24  MR.  LUCAS:  Your  Honor,  again,  we  think  that  reading  

25  both  Chaney  and  BLE  together  forecloses  that,  except  in  the  
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1  context  we  would  say  of  where  there' s  an  interpretation  of  a  

2  substantive  provision  of  the  statute.  So  let' s  say  the  

3  Secretary  here  had  interpreted  a  criminal  provision  of  the  INA  

4  and  set  forth  a  policy  saying,  well,  this  particular  crime  I  

5  think  constitutes  a  crime  of  moral  turpitude,  but  these  other  

  crimes  do  not,  and  I' m  setting  this  forward  in  a  prosecutorial  

7  discretion  document.  Assuming  you  would  have  a  plaintiff  that  

8  would  have  standing  to  challenge  that  underlying  legal  

9  interpretation,  sure,  that  would  be  reviewable.  

10  THE  COURT:  But  the  Secretary  did  make  a  legal  

11  determination,  albeit  relying  on  the  Attorney  General,  who  

12  thinks  he  relied  on  the  Texas  decision.  Legal  determination  was  

13  that  there' s  no  statutory  authority.  A purely  legal  

14  determination,  isn' t  it?  

15  MR.  LUCAS:  Right,  Your  Honor,  but  --

1  THE  COURT:  You' re  saying  that' s  insulated  from  

17  review.  

18  MR.  LUCAS:  Yes,  Your  Honor,  because  it' s  in  the  same  

19  context  of  in  this  situation  there' s  no  statutory  constraints  on  

20  the  Secretary' s  authority.  

21  THE  COURT:  You  want  to  turn  it  to  the  other  side,  

22  saying  they  haven' t  pointed  out  any  statutory  restraints,  as  

23  opposed  to  the  fact  that  the  agency  said  there  was  no  statutory  

24  authority  but  didn' t  explain  why,  gave  no  explanation  as  to  why.  

25  Correct?  
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1  MR.  LUCAS:  Your  Honor,  if  you  walk  through  all  the  

2  Texas  court' s  reasoning  and  then  said  --

3  THE  COURT:  What  was  the  Texas  court' s  reasoning  with  

4  respect  to  no  statutory  authority?  

5  MR.  LUCAS:  Certainly,  Your  Honor.  The  Texas  court  

  walked  through  and  said  that  the  INA had  contained  many  

7  different  provisions  and  that  it  set  forth  --

8  THE  COURT:  Well,  you  say  it  walked  through  the  

9  reasoning.  I  don' t  see  where  the  recision  memo  or  the  Attorney  

10  General' s  letter  actually  walks  through  the  reasoning.  And  the  

11  only  decision  that  the  Texas  court  reached  was  that  notice  and  

12  comment  was  required.  Right?  

13  MR.  LUCAS:  The  District  Court,  Your  Honor,  the  Fifth  

14  Circuit  reached  both,  and  I  believe  that  --

15  THE  COURT:  Both  what?  

1  MR.  LUCAS:  Both  the  substantive  and  procedural  APA  

17  problems  in  its  decision.  It  addressed  both  notice  and  comment,  

18  and  then  it  talked  about  why  DAPA and  expanded  DACA fell  outside  

19  the  authority  of  the  government  under  the  provisions  of  the  INA.  

20  But  just  to  take  you  back,  the  key  distinction  here  is  that  

21  there' s  no  provision  in  the  INA that  actually  cabins  the  

22  Secretary' s  authority  in  this  respect.  So  there' s  nothing  here  

23  to  review.  So  the  fact  that  she  gave  an  answer  --

24  THE  COURT:  You  mean  nothing  to  apply  in  the  review.  

25  No  law  --
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1  MR.  LUCAS:  There' s  no  law  that  constrains  her  

2  authority  to  rescind  DACA,  and  plaintiffs  don' t  point  to  

3  anything  in  the  INA.  All  they  say  is  that  it  should  have  gone  

4  through  either  notice  and  comment,  or  that  she  should  have  given  

5  a  more  fulsome  explanation.  But  they  don' t  say  that  the  INA  

  actually  constrains  her  authority  with  respect  to  rescinding  the  

7  DACA program.  And  that  point  I  think  is  --

8  THE  COURT:  I  mean,  the  thing  that  bothers  me  a  little  

9  bit  -- well,  I' ll  save  this  for  Ms.  Davis.  Go  ahead.  I  don' t  

10  want  to  have  nothing  to  talk  to  her  about.  

11  (Laughter. )  

12  MR.  LUCAS:  I  want  to  make  sure  she  has  a  lot  of  time  

13  to  address  your  concerns.  But  we  think  that  is  the  critical  

14  distinction  here,  and  that  this  is  simply  akin  to  a  

15  prosecutorial  decision  to  discontinue  or  change  nonenforcement  

1  policy  and  return  to  prosecutions  on  a  case-by-case  basis.  

17  And  even  if  that  was  based  on  a  purely  legal  analysis,  

18  whether  that  was  -- let' s  say  Chaney  didn' t  give  any  sort  of  

19  enforcement  discretion  reasoning  and  just  said  we  don' t  think  we  

20  have  jurisdiction  to  go  after  lethal  injection  drugs,  or  in  the  

21  context  of  the  hypothetical  where  the  prosecutor  is  worried  

22  about  going  after  certain  offenders  but  not  others,  he' s  at  risk  

23  of  violating  the  equal  protection  clause,  we  don' t  think  those  

24  reasons,  even  if  courts  are  eminently  qualified  to  review  them,  

25  turn  a  nonreviewable  decision  into  a  reviewable  one.  Thank  you.  
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1  THE  COURT:  All  right.  Thank  you,  Mr.  Lucas.  

2  All  right.  Finally,  your  chance,  Ms.  Davis.  

3  MS.  DAVIS:  Yes.  Saving  the  best  for  last,  as  I  like  

4  to  think  of  it.  

5  All  right.  Good  morning,  Your  Honor.  I' m  going  to  address  

  first  the  APA claims  in  this  case.  Now,  substantively  

7  plaintiffs  argue  that  the  recision  violated  the  APA because  the  

8  reasons  that  the  Acting  Secretary  provided  for  it,  namely  the  

9  imminent  litigation  risk  that  was  posed  in  the  Texas  

10  proceedings,  and  her  concerns  about  the  lawfulness  of  DACA were  

11  arbitrary  and  capricious.  And  they  throw  an  array  of  attacks  at  

12  the  decision  itself,  but  at  bottom  these  arguments  boil  down  to  

13  the  fact  that  they  simply  disagree  with  the  judgment  that  the  

14  Acting  Secretary  exercised.  And  in  their  judgment,  they  --

15  THE  COURT:  I  think  they  boil  down  -- I  mean,  perhaps  

1  my  major  concern  there  is  that  there  isn' t  much  to  boil  down,  

17  that  the  reasoning  given  by  the  Secretary,  which  relies  to  some  

18  extent  on  the  Attorney  General,  there  isn' t  much  there.  

19  MS.  DAVIS:  Well,  Your  Honor,  if  you  look  at  the  

20  recision  memo  itself,  it  provides  two  reasons  for  the  recision  

21  of  DACA.  The  first  was  the  imminent  litigation  risk  in  Texas,  

22  and  the  second  was  the  concerns  about  lawfulness.  The  memo  

23  itself  spends  the  better  part  of  two  pages  describing  in  detail  

24  the  history  of  the  Texas  litigation,  the  threat  that  was  

25  received  by  the  plaintiffs  in  that  case  to  amend  their  complaint  
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1  to  challenge  DACA.  

2  THE  COURT:  But  most  of  it  is  just  a  procedural  

3  recitation.  This  is  a  substantive  discussion  of  the  legal  

4  principles.  

5  MS.  DAVIS:  Sure.  But  going  through  the  factors  that  

  she  considered  in  coming  to  the  conclusion  that  it  was  better  

7  for  the  agency  for  this  policy  to  wind  it  down  rather  than  to  

8  subject  it  to  potential  -- a  potential  nationwide  injunction  in  

9  the  Texas  court  was  a  rational  decision.  So  here  she  discussed,  

10  as  the  administrative  record  demonstrates,  the  threat.  The  

11  rulings  in  the  Fifth  Circuit  with  respect  to  DACA,  or  DAPA,  

12  which  is  a  materially  indistinguishable  deferred  action  policy,  

13  as  well  as  expanded  DACA.  

14  THE  COURT:  Point  me  to  a  sentence  that  you  think  is  

15  particularly  important  with  respect  to  explaining  the  legal  

1  rationale.  

17  MS.  DAVIS:  The  legal  rationale  or  the  litigation  risk  

18  rationale?  

19  THE  COURT:  Legal  rationale.  

20  MS.  DAVIS:  Well,  with  respect  to  her  concerns  about  

21  the  unlawfulness  of  the  program,  that  was  supported  by  the  Fifth  

22  Circuit' s  decision  in  Texas  as  well  as  the  Attorney  General' s  

23  opinion  --

24  THE  COURT:  So  point  me  to  something  that  you  want  me  

25  to  rely  on  and  look  at  that  you  think  is  a  good  explanation  of  
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 3  

1  the  unlawfulness.  

2  MS.  DAVIS:  Well,  I  think  she  pointed  to  the  Fifth  

3  Circuit  decision  because  that  decision  goes  through  the  defects  

4  that  were  found  with  respect  to  DAPA,  and  DAPA is  a  materially  

5  indistinguishable  deferred  action  policy.  So  while  she  didn' t  

  specify,  you  know,  which  parts  of  that  reasoning  applied,  when  

7  you  look  at  those  decisions  themselves,  all  of  the  reasoning  

8  equally  applies  to  problems  with  the  DACA policy  as  well  because  

9  they  are  indistinguishable  -- or  materially  indistinguishable  

10  policies.  And  the  Fifth  Circuit  decision  also  included  a  

11  striking  down  expanded  DACA,  which  there  are  really  no  legally  

12  principled  distinctions  between  expanded  DACA and  DACA.  

13  So  in  going  through  this  history  of  the  Texas  rulings  and  

14  in  considering  the  threat  from  the  Texas  plaintiffs,  in  noting  

15  the  fact  that  the  agency  had  made  a  decision  to  rescind  DAPA and  

1  expanded  DAPA based  on  what  they  had  perceived  to  be  an  

17  unlikelihood  of  success  in  the  Texas  proceeding,  and  in  relying  

18  on  the  Attorney  General' s  assessment  that  potential  imminent  

19  litigation  would  likely  lead  to  the  same  result  for  DACA,  she  

20  came  to  this  litigation  risk  rationale.  

21  THE  COURT:  Let  me  make  sure  I  ask  you  the  same  

22  question,  Ms.  Davis,  with  respect  to  the  Attorney  General' s  

23  letter.  Do  you  want  to  point  me  to  any  particular  place  in  that  

24  that  you  think  is  a  good,  reasoned  discussion  of  the  

25  unlawfulness  or  the  legal  issue?  
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 4  

1  MS.  DAVIS:  Well,  the  Attorney  General  in  his  letter  

2  provided  advice  about  what  he  perceived  to  be  the  problems  with  

3  DACA,  and  those  are  the  fact  that  it  was  implemented  without  

4  proper  statutory  authority  --

5  THE  COURT:  And  is  that  explained  anywhere,  what  that  

  means?  

7  MS.  DAVIS:  That  is  in  the  second  paragraph.  It  

8  doesn' t  go  into  more  detail  than  what  is  actually  in  the  letter  

9  itself,  but  I  think  he  identifies  the  concerns  that  he  had  about  

10  the  lawfulness  of  DACA,  and  he  certainly  identified  that  there  

11  was  a  potential  imminent  litigation  risk  that  would  likely  

12  result  in  the  same  outcome  as  it  did  for  DAPA.  

13  THE  COURT:  But  the  concern  that  I  have,  again,  that  I  

14  was  about  to  ask  Mr.  Lucas  about,  is  that  the  two  documents,  the  

15  Attorney  General' s  letter  and  then  the  recision  memo,  don' t  

1  contain  much  analysis  of  the  legal  issue.  The  Attorney  General  

17  simply  says  without  proper  statutory  authority,  without  ever  

18  referring  to  any  statutory  provision.  It' s  just  a  conclusion.  

19  And  the  reliance  on  the  Texas  case,  I  think  we  have  to  be  

20  careful  about  because  the  Texas  case  fundamentally  is  a  notice  

21  and  comment  case.  It  doesn' t  deal  with  unconstitutionality,  and  

22  it  can' t  be  stretched  to  that  point.  So  when  the  Attorney  

23  General  says  that  DACA was  an  unconstitutional  exercise  of  

24  authority  by  the  executive  branch,  he  nowhere  explains  that.  

25  The  only  thing  that  I  have  in  the  record  with  respect  to  
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 5  

1  that  assessment  is  a  33-page  memorandum  by  the  Office  of  Legal  

2  Counsel,  the  entity  charged  with  that  responsibility  in  the  

3  executive  branch,  reaching  the  opposite  conclusion.  There' s  no  

4  discussion  of  that  memo,  why  it' s  not  correct,  why  the  statutory  

5  authorities  really  lead  to  an  opposite  conclusion  than  the  

  Office  of  Legal  Counsel  reached.  It' s  not  there.  

7  Shouldn' t  that  give  a  court  concern  when  I' m  assessing  

8  whether  there' s  a  reasonable  explanation  for  the  legal  

9  conclusion  that  was  reached?  

10  MS.  DAVIS:  No,  Your  Honor.  I  think  the  

11  administrative  record  as  a  whole  creates  a  basis  for  the  Acting  

12  Secretary' s  conclusion  that  she  had  concerns  about  the  

13  lawfulness  of  DACA.  And  that  includes  the  Attorney  General' s  

14  opinion,  which  it  is  what  it  is.  He  explained  his  concerns  

15  about  the  constitutionality  of  it,  he  explained  that  it  suffered  

1  from  the  same  defects  as  DAPA did,  and  the  outcome  that  was  

17  likely  to  occur  --

18  THE  COURT:  But  there' s  no  assessment  of  the  fact  that  

19  DAPA and  DACA are  in  two  different  situations.  DAPA,  when  

20  examined  by  the  Texas  courts,  was  not  in  place  yet.  DACA has  

21  been  in  place  for  over  five  years.  

22  MS.  DAVIS:  Correct.  But  that  would  not  impact  the  

23  substantive  issues  that  the  Fifth  Circuit  identified  with  

24  respect  to  DAPA.  

25  Now,  also  in  the  administrative  record  is  the  Fifth  
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1  Circuit' s  decision  which  didn' t  just  address  primarily  a  notice  

2  and  comment  issue.  It  addressed  both  a  procedural  and  

3  substantive  APA violations  with  respect  to  DAPA and  expanded  

4  DACA.  And  this  isn' t  a  situation  where  the  parties,  as  

5  Ms.  Harrison  suggested,  or  where  the  Acting  Secretary  simply  

  said  we  are  rescinding  this  policy,  see  Fifth  Circuit' s  decision  

7  in  the  Texas  case.  

8  In  the  International  Union  case  that  they  cite,  the  court  

9  was  unaware  of  how  or  why  that  particular  case  that  was  cited  by  

10  the  agency  sort  of  mandated  or  compelled  the  result  that  the  

11  agency  believed  it  did,  because  that  decision,  while  it  made  it  

12  harder  for  them  to  try  and  go  through  the  regulation  creation  

13  process,  wasn' t  exactly  fatal.  

14  And  in  this  case  what  we  have  is  a  Fifth  Circuit  decision  

15  about  an  analogous  deferred  action  policy,  and  about  the  

1  expansion  of  that  same  policy,  in  which  the  Fifth  Circuit  itself  

17  explained  the  similarities  between  DAPA and  DACA,  and  in  fact  

18  called  DACA an  apt  comparator.  It  relied  on  specific  findings  

19  about  DACA itself  in  coming  to  the  conclusion  that  DAPA,  which  

20  was  supposed  to  be  implemented  in  the  same  process  and  the  same  

21  manner  that  DACA was,  made  that  finding  to  hold  that  DAPA was  

22  procedurally  invalid.  

23  So  this  is  simply  not  a  case  where  the  Court  is  left  to  

24  wonder  why  did  the  Acting  Secretary  discuss  this  Fifth  Circuit  

25  case,  why  is  it  relevant,  and  what  impact  does  it  have  --
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 7  

1  THE  COURT:  Even  with  the  discussion  that  you  think  is  

2  sufficiently  fulsome  and  that  I  think  may  not  be,  even  granting  

3  that,  doesn' t  a  reasoned  explanation  obligation  under  the  APA,  

4  placed  on  the  agency,  mean  that  there  should  be  some  assessment  

5  of  a  detailed  assessment  of  the  legal  issues  by  the  executive  

  branch  through  a  33-page  memorandum  by  the  Office  of  Legal  

7  Counsel?  Isn' t  that  something  that  a  court  should  expect  would  

8  be  addressed  as  part  of  a  reasoned  explanation?  

9  MS.  DAVIS:  Well,  what  the  APA standard  requires  is  

10  that  the  agency  provide  rational  connection  between  the  reasons  

11  for  its  decision  and  the  decision  itself.  

12  THE  COURT:  So  your  answer  is  no,  that  shouldn' t  --

13  MS.  DAVIS:  Well,  I  think  -- obviously,  we  think  that  

14  the  Acting  Secretary' s  decision  is  sufficient,  and  she  provided  

15  a  reasonable  explanation.  She  acknowledged  that  they  were  

1  repealing  a  policy,  she  provided  good  reasons  for  it,  namely,  

17  the  litigation  risk  and  her  concerns  about  the  lawfulness.  She  

18  did  not  ignore  prior  government  positions  like  the  OLC  opinion.  

19  In  fact,  the  OLC  opinion  is  part  of  the  administrative  record.  

20  And  she  didn' t  ignore  prior  positions  in  litigation,  which  are  

21  themselves  summarized  in  the  Fifth  Circuit  case.  

22  The  point  is  those  positions  were  positions  that  were  made  

23  in  defense  of  DAPA,  which  is  analogous  to  the  policy  at  issue  

24  here,  and  they  were  unsuccessful.  So  this  isn' t  a  case  where  we  

25  have  an  agency  who' s  just  ignoring  what  was  said  before  and  is  
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1  proceeding  without  explaining  why  they' re  doing  what  they' re  

2  doing  and  what  prompted  the  change.  That  information  is  all  in  

3  the  administrative  record,  and  that  meets  the  APA standard  of  

4  review.  

5  THE  COURT:  I' m  curious  as  to  the  standard  of  review  

  here  and  what  deference  you  think  the  Court  owes  to  the  agency  

7  with  respect  to  its  interpretation  of  the  law,  the  correctness  

8  of  its  decision.  

9  MS.  DAVIS:  Sure.  I  think  that  the  proper  review  here  

10  is  whether  the  agency  considered  the  relevant  factors  and  

11  whether  the  decision  was  a  clear  error  of  judgment.  So  

12  basically  the  same  --

13  THE  COURT:  Where  does  that  standard  of  review  come  

14  from,  whether  the  error  was  a  clear  error  of  judgment?  

15  MS.  DAVIS:  That  comes  from  the  State  Farm  case.  And  

1  that' s  true  even  when  the  agency  reverses  policy,  and  that' s  

17  true  in  this  particular  case  with  respect  to  the  agency' s  

18  concerns  about  lawfulness.  

19  Now,  whether  or  not  plaintiff  disagrees  with  the  conclusion  

20  that  DACA is  lawful,  unlawful,  is  irrelevant  to  the  question  

21  before  the  Court.  That' s  not  the  question.  The  question  isn' t  

22  whether  this  Court  agrees  or  whether  plaintiff  agrees  with  the  

23  lawfulness  of  DACA.  

24  THE  COURT:  I  guess  my  question  that  I' m  not  

25  sufficiently  articulating  for  you  is  -- first  of  all,  is  the  
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 9  

1  view  that  the  Department  has  reached  with  respect  to  the  

2  legality  of  DACA an  interpretation  of  the  relevant  statutory  

3  authorities?  

4  MS.  DAVIS:  I  think  it  represents  her  concerns  about  

5  the  lawfulness  based  on  the  advice  that  was  provided  --

  THE  COURT:  I  don' t  think  that  really  answers  my  

7  question,  though.  My  question  is,  is  it  an  interpretation  of  

8  the  relevant  statutory  authorities  in  the  INA?  

9  MS.  DAVIS:  It  doesn' t  include  an  explicit  --

10  THE  COURT:  I  know  it' s  not  there,  but  does  it  

11  constitute  an  interpretation?  I' m  trying  to  search  out  whether  

12  I  owe  some  deference  to  the  agency  in  determining  whether  DACA  

13  is  within  its  statutory  authority.  

14  MS.  DAVIS:  Sure.  I  think  in  either  case,  whether  we  

15  look  at  the  concerns  that  she  gave  or  whether  we  consider  it  as  

1  an  interpretation  of  their  statutory  authority  deference  is  

17  appropriate  here  because  the  question  really  is  whether  or  not  

18  her  interpretation,  her  conclusion  was  within  the  permissible  

19  range  of  interpretations.  I  mean,  again,  the  question  is  not  

20  was  DACA legal  or  not,  it' s  was  her  conclusion  rational  and  was  

21  it  based  on  facts  that  are  supported  by  the  administrative  

22  record.  

23  THE  COURT:  And  do  I  owe  her  some  Chevron  deference  in  

24  reaching  that  conclusion,  in  assessing  that?  Because  it' s  the  

25  statute  that  the  agency  is  charged  with  implementing  and  
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1  applying.  

2  MS.  DAVIS:  Correct.  

3  THE  COURT:  Is  there  some  Chevron  deference  that' s  

4  appropriate  here?  

5  MS.  DAVIS:  I  think  in  this  particular  context,  

  nothing  in  the  INA requires  that  the  agency  provide  DACA,  and  

7  there' s  nothing  in  the  INA that  precludes  the  agency  from  

8  rescinding  deferred  action.  

9  THE  COURT:  Okay.  Let' s  assume  that  she  reached  that  

10  conclusion  rather  than  you  just  articulating  it.  Do  I  owe  her  

11  some  deference?  

12  MS.  DAVIS:  I  would  say  because  that  is  clear  and  

13  there' s  nothing  ambiguous  --

14  THE  COURT:  And  is  it  Chevron  deference?  

15  MS.  DAVIS:  What' s  that?  

1  THE  COURT:  And  is  it  Chevron  deference?  Or  is  it  

17  something  else?  

18  MS.  DAVIS:  I  don' t  even  think  we  would  have  to  get  to  

19  a  step  2  Chevron  analysis  because  there' s  nothing  in  the  statute  

20  that  requires  DACA nor  prohibits  the  agency  from  rescinding  it.  

21  And  nobody  is  arguing  that  in  this  case.  Not  even  plaintiffs  

22  are  saying  that  this  is  required  or  that  she  doesn' t  have  the  

23  authority  to  rescind  a  policy.  

24  THE  COURT:  There  is  something  in  one  of  the  cases,  I  

25  think  it' s  in  a  footnote  in  the  latest  New  York  decision,  about  
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1  the  level  of  deference.  And  it  triggered  some  thinking  on  my  

2  part  as  to  whether  we  would  be  dealing  with  Chevron  deference  

3  here  at  all,  given  the  fact  that  we  have  a  memorandum,  the  

4  recision  memorandum,  that  didn' t  -- isn' t  the  result  of  notice  

5  and  comment.  

  It' s  more  in  the  nature  of  an  enforcement  guideline  or  

7  interpretation.  And  the  courts  then  look  more  to  Skidmore  

8  deference,  which  is  a  much  lower  form  of  deference  than  Chevron  

9  deference,  and  it' s  only  deference  that  depends  on  the  

10  persuasive  value  and  the  persuasiveness  of  the  agency  decision.  

11  And  then  again,  we  wind  up  in  a  situation  that,  as  we' ve  

12  discussed  already,  that  at  least  on  some  levels,  there  isn' t  

13  that  much  in  the  agency  decision  in  terms  of  explaining  why  

14  there' s  no  statutory  authority.  And  you  juxtapose  that  with  a  

15  fairly  lengthy  discussion  in  the  OLC  memo  as  to  why  there  is  

1  statutory  authority.  

17  MS.  DAVIS:  Correct.  And  as  the  Acting  Secretary  

18  noted  in  the  recision  memo  in  the  history  of  the  Fifth  Circuit  

19  decision,  the  arguments  that  were  made  in  that  OLC  memo  were  

20  litigated  in  defense  of  DAPA,  and  the  courts  found  those  to  be  

21  unpersuasive,  and  four  justices  of  the  Supreme  Court  agreed  with  

22  that  decision  in  a  split  affirmance.  So  I  think  she' s  not  --

23  THE  COURT:  The  Supreme  Court  did  what?  

24  MS.  DAVIS:  There  are  four  justices  of  the  Supreme  

25  Court  --
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1  THE  COURT:  Four  justices  agreed,  yes.  There' s  no  

2  precedential  value,  by  the  way,  from  that  decision.  

3  MS.  DAVIS:  Correct.  

4  THE  COURT:  And  to  the  extent  that  the  Acting  

5  Secretary  says,  "Taking  into  consideration  the  Supreme  Court' s  

  rulings, "  it' s  not  precedent  to  be  taken  into  consideration.  

7  MS.  DAVIS:  It' s  not  precedential  but  it  means  that  

8  that  Fifth  Circuit  decision  stands.  It  was  affirmed.  

9  THE  COURT:  That' s  certainly  true.  

10  MS.  DAVIS:  And  four  justices  of  the  Supreme  Court  

11  agreed  that  it  should  be  affirmed  in  a  split  decision.  

12  THE  COURT:  That' s  certainly  true.  

13  MS.  DAVIS:  Now  getting  back  to  what  exactly  is  the  

14  question  before  the  Court.  Recently  in  the  District  of  Maryland  

15  in  a  case  called  Casa  de  Maryland  v.  DHS,  and  the  opinion  is  

1  available  at  2018  WL  1156769.  

17  THE  COURT:  I' ve  read  the  decision.  

18  MS.  DAVIS:  Then  you  know  that  Judge  Titus  in  that  

19  case  granted  summary  judgment  in  favor  of  defendants  basically  

20  on  that  same  -- applying  that  same  scrutiny,  which  is  whether  or  

21  not  the  court  believes  DACA is  in  fact  unlawful  isn' t  the  

22  question.  If  the  Acting  Secretary  reasonably  believed  it  was  

23  unlawful,  and  that  was  supported  in  the  administrative  record,  

24  then  he  found  that  decision  to  be  completely  rational.  And  

25  that' s  the  same  lens  that  we  would  ask  this  Court  to  look  at  the  
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1  decision  through.  

2  The  recision  memo  explains  that  she  had  concerns  about  the  

3  lawfulness  in  light  of  the  Texas  litigation,  in  light  of  the  

4  Attorney  General' s  letter.  

5  THE  COURT:  But  to  the  extent  that  this  is  a  decision  

  based  on  a  legal  assessment,  would  you  disagree  that  that' s  a  de  

7  novo  review  by  the  Court?  

8  MS.  DAVIS:  I  don' t  think  that  the  Court  has  to  

9  determine  whether  or  not  the  Attorney  General,  in  providing  

10  advice,  or  the  Acting  Secretary  in  coming  to  a  decision  in  this  

11  case,  was  right  or  wrong.  That' s  not  the  question  at  issue.  

12  And  this  isn' t  a  case  where  there' s  been  a  clear  legal  error,  as  

13  plaintiffs  would  allege.  And  we  can  contrast  the  two  cases  --

14  or  the  case  that  they  cite,  Teva  Pharmaceuticals,  with  this  case  

15  here.  

1  In  Teva  the  FDA interpreted  a  statutory  provision  in  a  

17  certain  way  solely  because  they  thought  the  D. C.  Circuit  in  

18  prior  opinions  required  that  interpretation.  And  the  D. C.  

19  Circuit  said,  no,  our  decision  didn' t  require  that  

20  interpretation,  and  in  fact,  it  required  the  opposite.  It  

21  required  you  to  come  up  with  an  interpretation  in  the  first  

22  instance.  

23  So  the  legal  error  was  that  FDA attributed  a  holding  to  a  

24  case  that  did  not  exist.  And  this  isn' t  the  same  kind  of  

25  situation.  The  Court  in  Teva  didn' t  say,  here  was  your  
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1  interpretation  and  we  disagree  with  it.  And  the  same  is  true  

2  here.  We' re  not  dealing  with  a  legal  error;  we' re  dealing  with  

3  a  judgment  that  was  made  based  on  facts  supported  in  the  record,  

4  what  happened  in  the  Fifth  Circuit  litigation,  and  the  advice  of  

5  the  Attorney  General.  And  based  on  those  facts,  it  simply  

  cannot  be  that  her  conclusion  was  a  clear  error  of  judgment.  

7  THE  COURT:  To  the  extent  that  there' s  reliance  on  the  

8  Attorney  General' s  letter,  the  Attorney  General' s  letter  says  

9  that  DACA policy  "has  the  same  legal  and  constitutional  defects  

10  that  the  courts  recognized  as  to  DAPA. "  Which  is  a  reference  to  

11  the  Texas  cases.  But  there  was  no  recognition  of  constitutional  

12  defects.  

13  MS.  DAVIS:  There  was  not.  

14  THE  COURT:  They  didn' t  reach  the  constitutional  

15  issues.  

1  MS.  DAVIS:  No,  they  did  not  reach  the  --

17  THE  COURT:  So  the  Attorney  General  is  not  correct  in  

18  saying  that  constitutional  defects  were  recognized  with  respect  

19  to  DAPA,  is  he?  

20  MS.  DAVIS:  I  think  it  was  an  error  to  assert  that  

21  they  had  reached  a  constitutional  issue  in  the  Fifth  Circuit.  

22  But  the  decision-maker  in  this  case  is  the  Acting  Secretary,  not  

23  the  Attorney  General,  and  when  you  look  at  her  memo,  there' s  no  

24  question  that  she  understood  correctly  the  Fifth  Circuit  

25  holdings.  
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1  THE  COURT:  Although  she  relied  on  the  Attorney  

2  General' s  letter.  

3  MS.  DAVIS:  She  did.  But  she  also  understood  the  

4  Fifth  Circuit' s  decision,  which  she  described  purely  in  

5  statutory  terms.  But  aside  from  the  decision  that  -- or  the  

  basis  for  her  decision  that  had  to  do  with  her  concerns  about  

7  the  lawfulness,  there  is  an  independent  reason  that  she  provided  

8  for  the  recision,  and  that  was  the  litigation  risk  that  was  

9  posed  in  the  Texas  case.  

10  THE  COURT:  I  understand  that  an  agency  has  to  be  able  

11  to  make  such  assessments.  But  here  that  assessment  is  

12  indistinguishable  from  the  legal  assessment.  It' s  totally  

13  reliant  on  the  legal  assessment.  

14  MS.  DAVIS:  I  disagree.  Litigation  risk  assessments  

15  are  not  necessarily  legal  determinations.  An  attorney  who' s  

1  going  into  a  case  and  is  advising  their  client  on  what  they  

17  should  do  in  that  case  looks  to  the  law  that' s  going  to  be  

18  binding  in  that  particular  case.  You  may  not  agree  with  what  

19  the  law  is  in  that  particular  district  or  in  that  particular  

20  circuit.  It  doesn' t  matter  whether  you  agree  with  it  or  not;  

21  it' s  binding  on  the  parties.  

22  Here  there  is  overlap  in  that  the  agency' s  decision  is  also  

23  supported  by  those  cases,  so  there' s  not  necessarily  a  

24  disagreement,  but  one  is  not  dependent  on  the  other.  They' re  

25  two  independent  determinations.  
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1  THE  COURT:  So  you  think  the  litigation  risk  

2  assessment  is  totally  independent  of  the  assessment  of  the  

3  lawfulness.  

4  MS.  DAVIS:  Yes.  The  litigation  risk  was  looking  at  

5  the  threat  that  was  being  posed  in  an  ongoing  case  in  the  

  Southern  District  of  Texas,  and  what  decisions  were  going  to  be  

7  binding  on  both  the  parties  and  the  court.  

8  THE  COURT:  And  a  large  part  of  the  --

9  MS.  DAVIS:  And  DACA had  been  amended  into  the  

10  complaint.  

11  THE  COURT:  You  done?  

12  MS.  DAVIS:  Yes.  

13  THE  COURT:  A large  part  of  the  litigation  risk  

14  assessment  was  dependent  upon  this  belief  that  a  nationwide  

15  injunction  would  be  entered  with  respect  to  DACA.  Right?  

1  MS.  DAVIS:  Yes.  

17  THE  COURT:  Why  is  that  a  rational  belief,  that  a  

18  court,  faced  with  a  program  that  had  been  underway  for  several  

19  years,  that  had  serious  impact  on  many  hundreds  of  thousands  of  

20  people,  would  be  immediately  and  completely  enjoined  by  a  

21  federal  judge?  Why  is  that  a  reasonable  assessment?  I  

22  understand  what  happened  with  DAPA,  but  DAPA was  in  an  entirely  

23  different  circumstance  than  DACA.  DACA' s  an  ongoing  program  

24  with  respect  to  hundreds  of  thousands  of  people  that  had  real  

25  impacts.  DAPA hadn' t  been  put  into  effect  yet.  
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1  MS.  DAVIS:  Correct.  In  the  Southern  District  of  

2  Texas,  the  parties  and  the  court  would  have  both  been  bound  by  

3  the  Fifth  Circuit' s  decision,  and  I  think  it' s  clear  that  the  

4  Fifth  Circuit' s  reasoning  would  equally  apply  to  DACA as  well.  

5  So  at  the  very  least,  the  writing  was  on  the  wall  for  DACA if  

  plaintiffs  had  made  good  on  their  threat  in  Texas.  Now,  the  

7  judge  --

8  THE  COURT:  You  say  it' s  clear  that  the  Fifth  

9  Circuit' s  reasoning  would  apply.  I  -- we' ll  leave  that  open.  

10  MS.  DAVIS:  Okay.  I' m  happy  to  answer  any  questions  

11  on  that,  but  to  go  back,  the  judge  in  the  Texas  litigation  had  

12  entered  a  preliminary  injunction  on  a  nationwide  basis  against  

13  DAPA.  So  I  think  that  it  would  be  likely  and  a  potential  

14  outcome  that  he  would  do  the  same  thing  in  the  -- in  a  case  

15  where  DACA were  before  him  as  well.  

1  THE  COURT:  Why?  Why  is  that  likely,  given  the  impact  

17  and  effect  that  it  would  have?  Why  wouldn' t  a  court,  at  least  

18  as  much  as  the  Secretary,  be  looking  for  some  orderly  wind-down  

19  and  some  reasonable  way  of  dealing  with  the  circumstances  

20  presented?  

21  MS.  DAVIS:  Well,  even  if  the  Court  had  determined  

22  that  it  would  wind  down  the  policy  or  impose  an  injunction  that  

23  winded  down  the  policy,  that  doesn' t  make  the  Acting  Secretary' s  

24  decision  any  less  rational.  There  are  many  times  in  cases  where  

25  parties  decide  that  if  they  know  what  the  likely  outcome  is  
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1  going  to  be,  and  one  way  or  the  other,  whether  the  injunction  

2  was  permanent  or  the  injunction  was  preliminary,  the  writing  was  

3  certainly  on  the  wall.  And  parties  in  litigation  oftentimes  

4  take  voluntary  actions  so  they  have  the  ability  to  control  the  

5  process,  so  that  they  can  wind  down  a  policy  on  their  terms,  

  under  the  timetable  that  they  choose,  rather  than  being  

7  subjected  to  court-imposed  standards  over  which  they  do  not  have  

8  a  lot  of  control.  That' s  a  completely  reasonable  rational  

9  decision  to  make  in  litigation  and  one  that  is  made  all  the  

10  time.  

11  THE  COURT:  Let  me  ask  two  questions  that  are  sort  

12  of  -- I  did  some  of  this  with  your  opponents  -- that  are  based  

13  on  an  assumption,  not  indicating  how  I' m  going  to  rule,  but  

14  based  on  the  assumption  that  I  were  to  grant  the  plaintiffs'  

15  partial  summary  judgment  motion,  decide  for  them  on  the  APA  

1  issues,  what  do  I  do  then  with  your  motion  to  dismiss  the  

17  constitutional  claims?  

18  MS.  DAVIS:  Oh,  I  think  that  you  should  grant  our  

19  motion  to  dismiss  the  constitutional  claims.  But  if  you  granted  

20  summary  judgment  in  their  favor,  it  would  largely  I  think  take  

21  care  of  the  issues  because  you  would  be  remanding  the  decision  

22  to  the  agency.  

23  THE  COURT:  Well,  that' s  what  I' m  getting  at.  If  I  

24  were  to  do  that  on  the  APA claims  and  remand,  wouldn' t  there  be  

25  at  least  the  possibility,  I  would  think  a  realistic  possibility,  
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1  of  some  further  articulation  of  explanation  from  the  Secretary?  

2  And  wouldn' t  that  potentially  impact  the  constitutional  claims?  

3  What  I' m  indicating  and  asking  you  about,  is  whether,  again  

4  assuming  that  I  were  to  rule  in  their  favor  on  the  APA claims  

5  and  remand,  doesn' t  that  mean  in  that  circumstance  that  I  should  

  be  hesitant  to  rule  in  your  favor  on  the  constitutional  claims  

7  because  -- or  against  you  on  the  constitutional  claims,  because  

8  there  could  be  some  further  explanation  that  would  be  relevant  

9  to  that  constitutional  assessment?  

10  MS.  DAVIS:  I  agree.  And  if  the  decision  were  

11  remanded,  then  I  think  that  would  in  a  way  moot  the  

12  constitutional  claims  because  we  would  be  coming  back  to  the  

13  Court  potentially  with  --

14  THE  COURT:  Whatever  the  right  terminology  is.  

15  MS.  DAVIS:  Sure.  

1  THE  COURT:  So  the  other  question  I  have,  again  on  the  

17  same  hypothetical  basis,  is  if  I  were  to  rule  in  favor  of  the  

18  plaintiffs  on  their  motion  for  summary  judgment  on  the  APA  

19  claims,  what  should  I  do?  What' s  the  remedy?  What' s  the  relief  

20  in  your  view?  Is  it  an  APA-type  relief  where  I  should  remand?  

21  And  if  so,  and  if  remand  is  appropriate,  what  about  vacatur?  

22  MS.  DAVIS:  I  think  this  is  an  APA case  like  any  other  

23  APA case.  And  the  proper  remedy,  if  the  Court  finds  an  

24  inadequate  explanation  or  some  other  procedural  defect,  is  that  

25  it  should  remand  to  the  agency  for  further  proceedings.  I  do  
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1  not  believe  that  in  this  case  the  Court  should  vacate  the  

2  ruling.  

3  Basically  what  we  have  here  is  the  recision  of  a  policy.  

4  So  vacatur  of  a  recision  would  in  effect  be  a  mandatory  

5  injunction  that  the  agency  should  go  back  to  implementing  the  

  DACA policy.  

7  THE  COURT:  Let' s  not  call  it  a  mandatory  injunction.  

8  I  don' t  think  the  courts  normally  call  that  a  mandatory  

9  injunction  in  APA cases.  APA cases  are  a  dime  a  dozen  in  this  

10  court  and  in  this  circuit.  And  I  don' t  think  that  the  decision  

11  whether  to  remand  and  then  the  decision  whether  to  vacate  is  

12  usually  termed  in  mandatory  injunction  terminology.  

13  MS.  DAVIS:  It' s  not,  but  in  this  particular  case  what  

14  we' re  dealing  with  is  the  recision  of  a  policy.  So  if  the  

15  recision  policy  is  remanded,  that  would  essentially  mean  that  

1  the  agency  would  have  to  continue  operating  the  policy  that  it  

17  had  just  rescinded,  and  in  that  sense,  is  an  injunction  to  

18  continue  operating  the  DACA policy.  And  that  just  can' t  be.  

19  This  isn' t  like  a  normal  case  where  it' s  a  positive  policy,  some  

20  positive  policy  has  been  announced,  and  if  the  Court  vacates  --

21  THE  COURT:  I  don' t  see  why  it' s  any  different  than  

22  the  mine  run  of  rules,  regulations,  orders,  et  cetera,  that  come  

23  for  APA-based  review  in  the  courts  and  the  decision  is  always,  

24  you  know  -- if  the  plaintiffs  win,  is  always  just,  okay,  does  it  

25  get  remanded?  Yes.  And  then  is  the  challenged  policy,  rule,  
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1  regulation,  whatever  it  may  be,  subject  to  being  vacated?  

2  MS.  DAVIS:  Correct.  And  under  the  two-prong  standard  

3  that  the  Court  discussed  earlier,  the  government' s  position  

4  would  be  that  it  should  not  be  vacated.  

5  THE  COURT:  And  why  is  that?  

  MS.  DAVIS:  Because,  if  there  is  something  that  the  

7  Court  has  identified  as  defective  in  the  agency' s  decision,  I  

8  believe  that  it  would  be  something  that  could  be  corrected  on  

9  remand  that  wouldn' t  warrant  the  Court  vacating  the  recision.  

10  THE  COURT:  That' s  the  first  part  of  the  test.  The  

11  second  part  of  the  test  is  basically  what  the  chaos  or  burdens  

12  would  be  from  vacating  or  not  vacating.  

13  MS.  DAVIS:  In  this  particular  context,  the  chaos  

14  would  be  significant.  It  would  essentially  be  --

15  THE  COURT:  Why?  You' ve  already  got  preliminary  

1  injunctions  out  there.  

17  MS.  DAVIS:  That' s  true.  Well,  I  mean,  that' s  another  

18  reason  why  vacatur  isn' t  necessary  in  this  case.  There' s  two  

19  other  --

20  THE  COURT:  But  it  also  is  a  reason  why  there  wouldn' t  

21  be  chaos,  because  there' s  already  preliminary  injunctions.  

22  MS.  DAVIS:  Well,  the  preliminary  injunctions  were  

23  limited.  They  didn' t  enjoin  the  recision  policy  in  total  and  

24  just  returned  to  the  state  of  play  when  DACA was  --

25  THE  COURT:  Because  right  now,  new  applications  are  
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1  not  being  accepted  and  reviewed  by  the  agency.  Correct?  

2  MS.  DAVIS:  Correct.  

3  THE  COURT:  And  if  I  vacated,  you  think  the  agency  

4  would  be  under  an  obligation  to  then  consider  new  applications?  

5  MS.  DAVIS:  If  you  vacated  the  policy  --

  THE  COURT:  The  recision.  

7  MS.  DAVIS:  -- the  recision  policy  in  its  entirety,  

8  then  essentially  the  Court  would  be  ordering  the  agency  to  

9  return  to  the  policy  that  was  in  place  before,  and  that  --

10  THE  COURT:  So  your  interpretation  would  be  that  

11  vacatur  would  require  the  agency  to  then  accept  new  

12  applications.  

13  MS.  DAVIS:  Exactly.  And  I  think  that  would  be  

14  overbroad  because  in  this  case  there  are  no  plaintiffs  or  

15  parties  that  are  represented  by  the  plaintiffs  in  this  case  who  

1  are  new  applicants  -- or  new  requesters  who  have  never  received  

17  DACA before,  so  this  Court  would  actually  be  going  a  step  

18  further  in  granting  relief  to  parties  that  are  not  even  before  

19  the  Court.  

20  THE  COURT:  So  what  if  I  decided  to  -- I  think  this  

21  plays  into  what  you  just  said  and  perhaps  makes  my  question  

22  nonsense,  but  I' ll  ask  it  anyway.  And  that  is,  if  I  decided  to  

23  vacate  -- in  other  words,  still  on  this  hypothetical  ruling  that  

24  is  in  the  plaintiffs'  favor  on  the  APA claims  with  remand  and  

25  then  I  decided  to  vacate,  should  there  be  a  limitation  to  the  
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1  breadth  of  that  vacatur?  Vacate  only  as  to  the  plaintiffs  in  

2  this  case?  Or  is  something  like  that  appropriate?  

3  MS.  DAVIS:  Yes.  We  think  that  whatever  relief  that  

4  this  Court  grants,  that  that  needs  to  be  tailored  to  the  

5  particular  parties  in  this  case  and  the  particular  injuries  that  

  have  been  pled.  

7  THE  COURT:  But  the  problem  with  that  -- and  again,  

8  I' m  not  venturing  in  this  conversation  into  the  general  concept  

9  of  nationwide  injunction  -- but  I  think  the  D. C.  Circuit  has  

10  said  -- it' s  rejected  the  agency' s  suggestion  that  named  

11  plaintiffs  alone  should  be  protected,  and  that  when  a  reviewing  

12  court  determines  that  regulations  in  that  instance  are  unlawful,  

13  the  result  is  that  the  rules  are  vacated,  not  that  their  

14  application  just  to  the  specific  individual  petitioners  is  

15  proscribed.  And  that' s  the  Harmon  v.  Thornburgh  case.  

1  So  it  seems  to  me  that  in  that  context  there' s  a  little  bit  

17  of  problem  that  you  have  with  D. C.  Circuit  law  with  suggesting  

18  that  a  limited  vacatur  only  as  to  the  parties  in  this  case  would  

19  be  appropriate.  

20  MS.  DAVIS:  Well,  I  mean,  depending  on  the  relief  

21  that' s  granted,  whether  it' s  vacatur  or  injunctive  relief,  and  

22  especially  so  in  the  case  of  injunctive  relief,  and  preliminary  

23  injunctive  relief  especially,  there  are  important  constitutional  

24  and  equitable  principles  that  are  at  play  that  require  parties  

25  when  they  come  to  court  to  prove  standing  for  each  relief  that  
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1  is  requested;  for  the  remedy  that' s  provided  to  be  no  more  than  

2  is  needed  to  correct  the  injury  that  has  been  alleged;  and  

3  especially  in  injunctive  relief,  that  the  injunction  is  no  more  

4  burdensome  than  necessary  to  correct  the  harm.  

5  And  I  think  that  there  are  important  limitations  that  have  

  been  noted  in  the  other  preliminary  injunctions,  and  while  they,  

7  I  believe,  are  overbroad  to  begin  with,  there  were  important  

8  limitations.  And  one  of  them  was  that  no  -- the  agency  didn' t  

9  have  to  process  new  requests  from  DACA recipients  who  had  never  

10  requested  DACA before.  

11  THE  COURT:  I  have  two  final  questions.  I' ve  kept  you  

12  up  there  a  long  time,  and  I  want  to  give  the  plaintiffs  a  chance  

13  for  just  a  couple  of  minutes  to  respond.  Do  you  -- not  you  

14  personally,  but  does  your  side  take  the  position  in  this  

15  litigation  at  this  time  that  DACA was  unconstitutional?  

1  MS.  DAVIS:  I  believe  that  the  Attorney  General' s  

17  letter  -- and  the  Attorney  General  speaks  for  the  Department  of  

18  Justice  -- noted  the  constitutional  defects  with  respect  to  

19  DACA.  

20  THE  COURT:  It  said  that  it  was  unconstitutional?  

21  What' s  the  basis  for  that  conclusion?  

22  MS.  DAVIS:  I  believe  the  basis  that  is  inferred  from  

23  the  Attorney  General' s  letter  is  that  there  is  an  issue  with  the  

24  separation  of  powers,  that  the  executive  branch  is  prescribed  by  

25  the  Constitution  to  enforce  the  laws,  and  that  the  Congress  is,  
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1  you  know,  in  charge  of  making  the  laws.  And  when  Congress  has  

2  repeatedly  refused  to  provide  in  the  form  of  legislation  a  type  

3  of  relief  to  a  particular  group  of  individuals,  that  the  

4  executive  branch  cannot  then  go  and  essentially  legislate  a  

5  solution  to  that  problem.  

  THE  COURT:  Do  I  owe  any  deference  to  the  Attorney  

7  General  in  that  assessment  of  constitutionality?  

8  MS.  DAVIS:  I  believe  in  the  context  of  this  case,  

9  again,  the  lens  is  whether  or  not  the  Acting  Secretary' s  

10  decision  was  rational.  

11  THE  COURT:  Do  I  owe  any  deference  to  the  Acting  

12  Secretary  with  respect  to  that  decision?  I  don' t  think  she  

13  reached  a  decision  that  DACA was  unconstitutional.  Or  do  you  

14  think  she  did?  

15  MS.  DAVIS:  I  think  she  relied  on  the  advice  that  was  

1  provided  by  the  Attorney  General  and  that  included  concerns  

17  about  --

18  THE  COURT:  All  right.  So  let' s  assume  that  she  did  

19  reach  that  conclusion.  Do  I  owe  deference  to  that?  To  a  

20  conclusion  that  a  prior  act  by  the  agency  was  unconstitutional?  

21  I  owe  deference  to  the  agency  on  that?  

22  MS.  DAVIS:  I  think  in  this  case  the  question  is  not  

23  whether  or  not  this  Court  believes  that  DACA was  in  fact  lawful.  

24  It' s  whether  or  not  the  agency' s  decision  was  rational  based  on  

25  the  factual  record  and  the  administrative  record.  
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1  THE  COURT:  So  in  a  sentence  or  two,  can  you  tell  me  

2  what  is  the  argument  that  DACA was  implemented  without  statutory  

3  authority?  That  is  stated  in  the  Attorney  General' s  memorandum.  

4  But  of  course  we' ve  all  seen  that  Section  202(5)  of  Title  VI  

5  does  authorize  the  agency,  the  Department  of  Homeland  Security,  

  to  establish  national  immigration  enforcement  policies  and  

7  priorities.  

8  So  is  DACA somehow  outside  of  that  statutory  authority?  

9  What' s  the  basis  for  the  argument  that  DACA was  implemented  

10  without  statutory  authority?  

11  MS.  DAVIS:  It' s  the  reasoning  that  would  be  

12  articulated  in  the  Fifth  Circuit' s  decision  with  respect  to  

13  DAPA,  which  was  an  analogous  deferred  action  program  that  was  

14  granted  to  a  large  group  of  individuals  that  allowed  for  

15  incremental  deferred  action  to  be  granted  in  DAPA on  a  

1  three-year  basis.  

17  THE  COURT:  But  there  there' s  a  statutory  provision  

18  that' s  actually  in  conflict.  

19  MS.  DAVIS:  Correct.  

20  THE  COURT:  Here  there' s  not.  

21  MS.  DAVIS:  There' s  not,  but  I  think  that  fact  makes  

22  DACA on  shakier  ground  than  firmer  ground.  

23  THE  COURT:  Really?  I  don' t  think  that' s  normally  the  

24  assessment  either  in  a  separation  of  powers  context  or  

25  otherwise.  If  Congress  has  spoken  and  there' s  something  
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1  inconsistent  with  what  the  executive  branch  is  doing,  that  makes  

2  the  executive  branch' s  action  more  questionable,  not  less  

3  questionable.  

4  MS.  DAVIS:  Well,  what  the  Fifth  Circuit  found  was,  

5  under  the  broad  delegation  of  authority  to  the  Secretary  of  the  

  Department  of  Homeland  Security,  that  that  broad  delegation  

7  cannot  be  characterized  as  including  the  ability  to  make  

8  decisions  on  deferred  action  that  had  vast  social  and  political  

9  and  economic  outcomes.  And  that  was  exactly  what  happened  in  

10  DAPA because,  you  know,  it  applied  to  a  large  group  of  

11  individuals  and  provided  work  authorization.  And  the  same  

12  reasoning  applies  equally  to  DACA.  

13  Now,  there,  with  DAPA,  there  was  a  pathway  for  individuals  

14  to  gain  a  lawful  presence  here  in  the  United  States,  and  there' s  

15  not  one  for  DACA.  But  courts  have  said  where  there  are  explicit  

1  remedies  that  are  set  forth  in  a  statute,  for  certain  

17  individuals,  that  the  court  should  be  wary  of  reading  in  other  

18  remedies  that  are  not  there.  

19  When  Congress  was  determining  who  should  by  statute  get  

20  discretionary  relief,  it  did  not  include  those  individuals  who  

21  would  be  eligible  for  DACA.  In  fact,  it  has,  on  multiple  

22  occasions,  considered  whether  or  not  there  should  be  a  statutory  

23  pathway  for  those  individuals,  and  it  has  decided  not  to  

24  legislate  for  them.  

25  THE  COURT:  I  think  it' s  an  overstatement  to  say  that  
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1  Congress  has  decided  anything  on  that  question.  But  thank  you,  

2  Ms.  Davis.  

3  MS.  DAVIS:  Your  Honor,  do  you  have  any  questions  

4  about  the  notice  and  comment?  

5  THE  COURT:  No,  I  don' t  think  so.  I  think  that  that' s  

  been  covered  in  your  briefing,  and  I  don' t  think  I  need  to  hear  

7  anything  further.  

8  MS.  DAVIS:  May  I  speak  very  briefly  on  the  

9  information  sharing  policy  claims  and  the  request  for  injunctive  

10  relief?  

11  THE  COURT:  You  may  take  one  minute.  

12  MS.  DAVIS:  Okay,  one  minute.  I  can  do  them  in  one  

13  minute  because  it' s  very  simple.  The  information  sharing  policy  

14  has  not  changed.  Mr.  Sellers  came  up  here  and  he  described  to  

15  you  why  he  thinks  it  has  changed  because  there  was  a  slight  

1  modification  in  some  language  in  an  FAQ  that  came  out  with  the  

17  recision  that  restated  the  information  sharing  policy.  

18  To  the  extent  there  was  any  confusion,  that  language  

19  certainly  was  not  intended  to  make  a  change  and  in  fact  has  not.  

20  To  the  extent  there  was  any  confusion,  the  Department  of  

21  Homeland  Security  has  issued  publicly  on  its  website  subsequent  

22  FAQs  that  make  very  clear  that  the  information  sharing  policy  

23  has  not  changed,  it  remains  the  same  as  it  was  in  June  of  2012  

24  when  DACA was  rolled  out,  and  therefore,  there  simply  is  no  

25  basis  for  this  due  process  claim.  
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1  Second,  there  was  no  --

2  THE  COURT:  Is  everything  that  I  need  that  you' ve  

3  referred  to  already  in  the  record?  

4  MS.  DAVIS:  That  I  just  referred  to?  

5  THE  COURT:  Yes.  

  MS.  DAVIS:  Yes.  We' ve  cited  the  FAQ  that  recently  

7  came  out  that  confirmed  that  there  has  been  no  change.  That  is  

8  in  our  briefing.  And  I  believe  the  FAQs  that  they  rely  on  have  

9  been  incorporated  into  their  complaint.  

10  And  as  another  matter,  there' s  never  been  a  promise  by  the  

11  agency  that  information  would  not  be  shared  in  any  circumstance  

12  or  that  the  policy  would  never  change.  The  entire  information  

13  policy  -- and  it' s  the  same  in  every  single  document  that  

14  they' ve  incorporated  into  their  complaint  and  referred  to  in  

15  their  preliminary  injunction  motion  -- it  has  always  included  

1  exceptions  for  the  use  and  sharing  of  information  and  explicitly  

17  stated  that  it  could  be  modified,  superseded  or  terminated  at  

18  any  time.  

19  So  for  the  plaintiffs  really  to  ignore  those  parts  of  the  

20  policy  and  only  focus  on  the  ones  that  are  very  helpful  to  them  

21  in  their  view  is  simply  cherry-picking.  

22  And  to  the  extent  that  they  think  any  injunctive  relief  is  

23  necessary  on  the  information  sharing  claim,  I  would  say  that  

24  they  have  not  shown  any  imminent  harm  with  respect  to  the  

25  information  sharing  policy.  
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1  THE  COURT:  If  it' s  not  a  preliminary  injunction  but  

2  rather  a  ruling  on  the  -- final  ruling  on  the  merits,  I' m  not  

3  sure  there' s  a  harm  analysis  that' s  necessary.  Do  you  think  

4  it' s  appropriate  for  me  to  rule  as  a  final  matter  on  that  

5  question?  

  MS.  DAVIS:  We  believe  the  Court  can  dismiss  that  

7  claim  now.  They  have  not  met  the  pleading  standard  and  they  

8  have  not  stated  a  claim  for  a  due  process  violation  --

9  THE  COURT:  Can  I  rule  in  their  favor  on  summary  

10  judgment  now?  I  know  you  don' t  want  me  to.  But  it' s  a  

11  procedural  question.  

12  MS.  DAVIS:  In  our  view,  there' s  no  genuine  dispute  

13  about  a  material  fact.  The  policy  has  not  changed,  and  that' s  

14  simple.  And  there' s  never  been  a  promise  that  it  would  not  be  

15  changed  in  the  future.  So  in  that  respect,  yes,  I  think  you  

1  could  enter  final  judgment  on  that  claim,  and  we  would  ask  that  

17  you  enter  it  in  favor  of  the  government.  

18  THE  COURT:  All  right.  

19  MS.  DAVIS:  And  just  to  note,  there  is  a  -- the  

20  government  has  recently  represented  in  the  District  of  Maryland  

21  case  where  there  is  an  outstanding  permanent  injunction  with  

22  respect  to  the  information  sharing  policy.  We' ve  at  least  

23  represented  in  the  context  of  trying  to  amend  that  injunction  

24  that  the  information  policy  would  not  be  changed  and  that  we  

25  would  comply  with  that  policy.  

Document  ID:  0.7.22688.25737-000002  

















































































        

        

              

   

           

         

 

    

      

          

          

         

        

      

          

        

          

   

         

     

         

            

             

           

  

91  

1  THE  COURT:  Well,  if  you  made  that  representation,  

2  then  you  should  make  that  representation  by  filing  something  

3  here.  I  don' t  like  to  rule  on  just  what  counsel  says  from  the  

4  lectern.  

5  MS.  DAVIS:  Sure.  

  THE  COURT:  So  if  you  think  there' s  something  that  is  

7  relevant  to  my  assessment  of  that  issue,  you  should  submit  

8  something.  

9  MS.  DAVIS:  Okay.  

10  THE  COURT:  Not  a  brief.  

11  MS.  DAVIS:  No  need  for  more  paper  in  this  case,  

12  Your  Honor.  But  just  to  make  the  Court  aware,  that  

13  representation  has  been  made  with  respect  to  another  injunction.  

14  Again,  merits  against  further  injunctive  relief  here  or  the  

15  necessity  of  any  relief  at  all.  

1  So,  Your  Honor,  I  would  just  ask  that  the  Court  dismiss  

17  plaintiffs'  complaint,  or  in  the  alternative  grant  summary  

18  judgment  in  favor  of  defendants  in  this  case  and  to  deny  

19  plaintiffs'  cross-motion.  

20  THE  COURT:  Thank  you.  So  very  briefly,  whatever  

21  points  you  wish  to  make.  

22  MR.  PERRELLI:  Certainly,  Your  Honor.  Very  briefly.  

23  We  do  think  this  is  a  legal  judgment.  Litigation  risk,  I  know  

24  there' s  been  a  lot  of  discussion  about  that  post  hoc,  but  as  I  

25  think  the  Court  indicated,  to  the  extent  that  it' s  a  decision  
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1  based  on  a  legal  assessment,  and  that  was  the  sole  basis  for  it,  

2  it  sort  of  merges  into  the  legal  judgment.  

3  Whatever  that  legal  judgment  was  -- and  I  think,  you  know,  

4  only  now  are  we  starting  to  hear  a  new  sort  of  separation  of  

5  powers  rationale  -- it' s  insufficiently  explained,  and  we  think  

  the  Court  can  rule  based  on  that  lack  of  explanation.  

7  We  also  think,  to  the  extent  it  is  a  conclusion  based  on  

8  the  INA that  the  Secretary  did  not  have  discretion  to  have  DACA  

9  or  a  program  like  DACA,  we  think  it  was  wrong.  And  we  would  

10  note  Judge  Alsup' s  decision  on  page  32  where  he  struggles  with  

11  this  question  of  the  government  has  told  me  all  these  things  are  

12  legal  and  they  have  massive  discretion,  why  is  this  program  a  

13  problem?  We  don' t  think  that' s  ever  been  explained  by  the  

14  government  in  this  case  or  in  any  case.  

15  THE  COURT:  So  why  isn' t  Judge  Titus  right  that  all  we  

1  need  here  is  sort  of  a  reasonable  explanation?  I  hesitate  to  

17  say  close  enough  for  government  work,  but  if  the  government  

18  comes  forward  with  a  reasonable  explanation,  it  doesn' t  have  to  

19  be  right.  It' s  just  that  it' s  good  enough  under  an  arbitrary  

20  and  capricious  assessment.  

21  MR.  PERRELLI:  I  think  that  legal  questions  are  

22  reviewed  de  novo.  And  I  think  here  again  I  go  back  to  the  Prill  

23  line  of  cases,  which  is  the  government  is  saying  here  that  

24  it' s  -- asserting  here  that  it' s  exercising  its  discretion.  But  

25  it  can  only  exercise  discretion  if  it  knows  that  it  has  it.  And  
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1  if  the  Secretary  is  relying  on  something  from  the  Attorney  

2  General  that  says  something  is  unlawful,  and  it' s  not,  then  

3  there  I  think  Prill  and  that  line  of  cases  come  into  play.  As  

4  we  said,  I  don' t  think  we  even  get  there  because  it' s  just  not  

5  sufficiently  explained.  

  All  the  arguments  about  the  Fifth  Circuit,  we  don' t  know,  

7  is  it  a  notice  and  comment  problem  that  the  Fifth  Circuit  talked  

8  about?  The  substantive  DAPA analysis  in  the  Fifth  Circuit  

9  deals,  as  the  Court  said,  with  a  host  of  statutory  provisions,  

10  intricate  provisions  related  to  family  members  and  their  

11  immigration  status.  Nothing,  as  the  Court  indicated,  deals  with  

12  inculpable  children  who  were  brought  to  this  country.  

13  Last  thing  I  wanted  to  mention  was  just  on  the  remedial  

14  issues,  the  Court  asked  about  it,  essentially  applying  Allied  

15  Signal,  the  two-part  test,  in  Allied  Signal  here.  On  the  

1  disruption  point,  I  don' t  think  the  government  can  really  argue  

17  that  there  is  disruption  from  vacatur  here  in  this  sense.  They  

18  have  not  sought  stays  of  the  other  injunctions  in  this  case,  

19  they  have  said  to  the  Supreme  Court  they  wanted  to  get  there  

20  quickly  because  they  thought  it  was  just  better  to  sort  of  leave  

21  DACA in  place  while  these  cases  -- they  wanted  to  rocket  them  to  

22  the  Supreme  Court,  but  leave  it  in  place  while  the  cases  were  

23  being  litigated.  

24  THE  COURT:  What  about  with  respect  to  new  

25  applications  and  their  belief  that  they  would  be  under  an  
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1  obligation  to  accept  the  process  and  rule  on  new  applications?  

2  MR.  PERRELLI:  And,  Your  Honor,  we  believe  if  there  is  

3  vacatur  here,  there  would  be  an  obligation  to  accept  new  

4  applications.  We  recognize  that  is  different  from  the  

5  injunctions  currently  in  place.  There  are  -- recision  was  done  

  on  a  particular  day  and  as  of  the  next  day,  if  you  were  writing  

7  your  application,  you  were  unable  to  apply,  you  were  harmed.  

8  And  we  think  that  vacatur  is  appropriate  here  of  the  recision,  

9  and  that  also  the  result  should  be  that  they  should  be  required  

10  to  take  new  applications  because  they  do  not  have  a  policy  in  

11  place  other  than  the  DACA policy  which  should  -- after  the  

12  court' s  ruling.  

13  THE  COURT:  All  right.  Thank  you,  Mr.  Perrelli.  

14  MR.  PERRELLI:  Thank  you,  Your  Honor.  

15  THE  COURT:  Thank  you  all.  I  appreciate  the  briefing  

1  and  the  argument.  The  case  is  submitted  and  I  will  get  on  with  

17  it  as  quickly  as  I  can.  Thank  you  all.  

18  (Proceedings  adjourned  at  12: 09  p. m. )  

19  

20  

21  

22  

23  

24  

25  
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What They're Saying 

• LA Times OP:Ed: The demographic most likely to benefit from tougher immigration 
enforcement is young black men, wbo often compete with immigrant laborers for jobs. 

• Washington Post: Editorial claims that immigration officials are forcibly separating 
children from their parents with increasing frequency. 

o This editorial followed a feature piece in the Post (A-1 above the fold) 
profiling a Salvadoran mother and children separated for 12 weeks after 
crossing the border illegally. 

o The Post reports that OHS states it does not have a policy of separating 
mothers and children but does so in certain circumstances to protect the 
children in potential smuggling or trafficking activities. 

Congress 

• The omnibus appropriations bill released on Wednesday night includes, per the 
Washington Post, $1.6 billion in funding for barriers along the U.S.-Me){ico border- with a 
number of restrictions attached. The spending package also includes more funding for 
CBP and ICE, again with significant restrictions including a limit on the number of illegal 
aliens ICE may have in detention at the end of the fiscal year. 

• On March 19, the Senate confirmed U.S. Customs and Border Protection Acting 
Commissioner Kevin McAleenan to be Commissioner of CSP in a 77-19 vote. 
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increases  in  immigration  are  associated  with  increases  in  crime.  Accepted 29 September 2016  

Although  classical  criminological  and  neoclassical  economic  
KEYWORDS  

theories  would  predict  immigration  to  increase  crime,  most  Immigration; crime; US  
empirical  research  shows  quite  the  opposite.  We  investigate  the  metropolitan  areas  
immigration-crime relationship among  metropolitan  areas  over a  40  
year  period  from  1970  to  2010.  Our  goal  is  to  describe  the  ongoing  
and  changing  association  between  immigration  and  a  broad  range  
ofviolent and  property crimes.  Our results  indicate  that immigration  
is  consistently  linked  to  decreases  in  violent  (e.g.,  murder)  and  
property (e.g., burglary)  crime throughout the timeperiod.  

Introduction  
When Mexico sends its people, they’re not sending their best. They’re not sending you.  

They’re not sending you. They’re sending people that have lots of problems, and they’re  

bringing those problems with us. They’re bringing drugs. They’re bringing crime. They’re  

rapists. And some, I assume, are good people.  

—Donald Trump, June 16, 2015  

From the beginning ofthe 20th century to today in the 21st, immigrants’  alleged  

propensity  for  crime  has  been  a  common  theme  in  the  political  discourse  

surrounding state and federal immigration law (Carter & Steinberg, 2006; Higgins,  

Gabbidon, & Martin, 2009; Moehling & Piehl, 2009; Sampson, 2008). This theme,  

as  expressed  in  D  statement  above,  however,  stands  in  sharp  onald  Trump’s  

contrast  to  the  findings  of  existing  research  on  the  topic.  Immigration–crime  

research  over  the  past  20  years  has  widely  corroborated  the  conclusions  of  a  

number of early twentieth century presidential commissions (Wickersham, 1931)  
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that found no support for the immigration- crime connection. Although there are 

always individual exceptions to aggregate patterns and trends, immigrants commit 
fewer crimes, on average, than native-born Americans (Bersani, 2014; Butcher & 

Piehl, 1998; Feldmeyer, 2009; Hagan & Palloni, 1998; Morenoff & Astor, 2006; 

Olson, Laurikkala, Huff-Corzine, & Corzine, 2009). 
Immigration does not occur at a stable and consistent pace. Rates of immigra

tion in the United States have fluctuated dramatically over time and across 

geographic spaces (Portes & Rumbaut, 2014). For example, in each decade from 

1880 to 1930, well over five million immigrants entered the United States, and the 
foreign-born comprised over 12% of the total population. But from 1930 to 1960, 

due to restrictive immigration laws, the Great Depression, and World War II, 
immigration dropped to an average of 1.3 million per decade and the foreign-born 

declined from 12% to 5% of the total population (Portes & Rumbaut, 2014). Cur
rently, the percentage of the total U.S. population that is foreign-born is 13% and 

the immigrant population itself is 47% Latino, 26% Asian, 18% white, and 8% 
black (Cohn, 2015). However, annually since 2009, the percentage of Asian immi

grants (36%) has surpassed that of Latino immigrants (31 %), leading researchers 

to project that by 2065 the U.S. immigrant population will be 38% Asian and 31 % 
Latino with the proportion of whites and blacks unchanged (Taylor et al., 2013). 
Moreover, immigrants are settling in a wider range of states than in the past, with 

many going to parts of the United States that previously did not have large immi
grant communities (e.g., Georgia, Nevada), and many immigrants now directly 

settle in suburban areas such as Prince William County, VA, and Montgomery 

County, MD (Baird, Adelman, Reid, & Jaret, 2008; Wilson & Singer, 2011). Since 
immigrants are less likely to be criminal offenders than the native-born, it is possi

ble that immigration, as an aggregate-level phenomenon, can affect the overall rate 
of crime in different places and at different times. In this study, we explore these 

possible geo-temporal effects of immigration on crime at the macro-level. 
There are a variety of macro-level explanations about the relationship between 

immigration and crime. Some scholars contend that immigration indirectly 
increases aggregate levels of crime by reducing the economic opportunities of 

native-born Americans (Beck, 1996; Borjas, 1987; Catanzarite, 2003; Johannson & 
Shulman, 2003; Shihadeh & Barranco, 2010; Stewart & Hyclak, 1986; Waldinger, 

1996, 1997) .  Immigrants might, for example, displace native-born workers from 

jobs, forcing the latter to participate in illegal labor markets (Grogger, 1998). In 

this scenario, immigrants themselves do not commit crimes but instead change the 
opportunity structure of non-immigrant workers, which drives them to offend. 

Other scholars contend that immigrants improve local labor markets by creating 
jobs and revitalizing inner-city neighborhoods in ways that improve conditions for 

both immigrants and native-born workers (Adelman & Jaret, 1999; Grant & Parcel, 
1990; Light & Gold, 2000; Lyons, Velez, & Sontoro, 2013; Stansfield, 2013). As a 

consequence, immigration reduces aggregate levels of crime as increasing labor 
market opportunities improve native-born Americans' ability to earn an income in 
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legal labor markets (Feldmeyer & Steffensmeier, 2009; Lee & Martinez, 2009; Lee, 

Martinez, & Rosenfeld, 2001; Reid, Weiss, Adelman, & Jaret, 2005). 
Aside from these possible economic-based links between immigration and 

crime rates, researchers have debated whether immigration creates changes in 

urban social organization that affects the crime rate. Work examining pre-1900 
immigration and crime has focused on impoverished Irish Catholics in American 

cities. Researchers describe criminally violent Irish street gangs in New York and 
Philadelphia, mention increased crime rates in the Irish immigrant neighborhood 

of South Boston, and contend that Irish immigration contributed to higher homi
cide rates between 1850 and 1875 (Asbury, 1927; Fallows, 1979; Monkkonen, 

1989). Wirth (1938) contended that as cities increased in size, density, and hetero
geneity (much of it due to immigration) a weakening of traditional and informal 

means of social control occurred and an anomic, competitive, even exploitative 
way of life arose in which crime was more frequent. Other classic Chicago School 

urban sociologists found high rates of juvenile delinquency and criminal behavior 
in poor immigrant neighborhoods. They contended this was produced by poverty, 

lack of opportunities, and social disorganization manifested in so-called broken 

families, neighborhood instability, and lack of common community standards or 
morals (Burgess & Bogue, 1964). This view of disorganized, crime-ridden immi
grant neighborhoods was challenged and amended by subsequent research show

ing them to be highly organized and relatively safe places (Suttles, 1968; Sanchez

J ankowski, 2008). More recently, the debate on immigrants and crime was reop

ened with Putnam's (2007) assertion that increases in metropolitan areas' social 

diversity (e.g., more and a wider variety of immigrants) causes a decline in social 
solidarity, social capital, and interpersonal trust, which leads to higher crime. 

We evaluate the relationship between the size of the foreign-born population in 
U.S. metropolitan areas and crime rates in those areas between 1970 and 2010. 

Examining these longitudinal data allows us to assess whether the relationship 
between immigration and crime has changed over time and geographic space in 

the context of changes in the broader U.S. economy and changes in the size and 
origination of immigrant flows. As the relationships between other socioeconomic 

factors and crime are historically and geographically contingent, so too may be the 
relationship between immigration and crime. 

Studying the immigration-crime relationship 

Some of the most influential and enduring theories within sociology and criminol

ogy developed when the founders of the Chicago School observed the social conse
quences of rapid immigration during the first half of the twentieth century (Park & 

Burgess, 1924; Shaw & McKay, 1942; Shaw, Zorbaugh, McKay, & Cottrell, 1929). 
Even during this period of rapid immigration and pervasive anti-immigrant senti

ment, data did not indicate a positive relationship between immigration and crime 

(Hart, 1896; Hourwich, 1912). During the 1930s, researchers' concern about 
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immigrants as a cause of crime waned, largely due to the precipitous drop in immi

gration resulting from the restrictive immigration laws passed the previous decade. 
This concern reappeared after Congress passed the Hart-Celler Immigration 

Reform Act of 1 965. Commonly referred to as the Hart-Celler Act, the Immigra

tion and Nationality Act of 1 965, amended previous U.S. immigration policy by 
abolishing the national origins quota system, in place since 1921, and replacing it 

with a preference system focusing on relatives of U.S. citizens and permanent resi
dents, professional and highly skilled workers or unskilled workers in needed occu

pations, and those seeking refuge from violence, persecution, or national calamities 
(Bureau of Security and Consular Affairs, 1968; Immigration and Nationality Act 

of 1965; Keely, 1971). By abolishing the quota system and prioritizing family reuni
fication, the common perception was that this law would increase immigration 

from Latin American countries (Rumbaut, 1994). Although the direct effects of the 
Hart-Celler Act have been overstated (Massey, 1996; Rumbaut, 1994), overall 

increases in immigration, not only from nations similar to the United States but 
also from Asian and Latin American countries, have greatly increased the diversity 

of U.S. immigrants (Zhou, 2001) and rekindled public concern about its 

consequences. 
Likewise, recent immigration has renewed researchers' interest in the potential 

connection between immigration and crime. Over the past 15 years, research has 

attempted to answer two general questions. The first, posed at the individual, or 
micro level, asks whether immigrants have a higher propensity to commit crime 

than the native-born. The second question, posed at the aggregate, or macro level, 

asks whether immigrants affect the crime rate by any means, either directly or 
indirectly. 

The immigration-crime relationship among individuals 

Sociological theories predicting immigrants to be more criminal are frequently 

based on the assumption that new arrivals are poor (Clark, 1998; DeJong & 
Madamba, 2001). Basing their arguments on the characteristics of immigrants in 

the early twentieth century, researchers often followed Merton's ( 1938) premise, 
suggesting that immigrants enter the United States poor and experience discrimi

nation in labor markets and blocked pathways to social and economic mobility 
(Lee et al., 2001; Waldinger, 1997). They consequently use crime in order to 

improve their economic standing. Moreover, blocked economic opportunities may 
engender frustration that could lead to violence (Agnew, 1992; Blau & Blau, 1982; 

Tonry, 1997). Furthermore, systematic discrimination and barriers to social and 
economic mobility could also lead to the formation of criminal immigrant subcul

tures that develop into gangs, especially among the children of immigrants (Bank
ston, 1998; Short, 1997). 

These arguments are clearly countered, however, by empirical results showing 
that immigrants offend less than the native-born U.S. population (Bersani, 2014; 
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Harris, 1999; Sampson, Morenoff, & Rudenbush, 2005; Sampson, 2008). Extant 

empirical evidence finds that immigrants are less criminal than the native-born 
population, although there are exceptions for specific immigrant groups. Investi

gating the relationship between immigration and different types of crime in San 

Diego and El Paso, Hagan and Palloni (1999) found that immigrants and the 
native-born have similar rates of arrest for drug, property, and violent crimes. Mar

tinez and Lee (2000) observed that in Miami rates of criminal offending among 
Haitian, Jamaican, and Mariel Cuban immigrants were less than those of the 

native-born. Examining homicide among Mariel Cubans, non-Mariel Latinos, 
whites, Afro-Caribbeans (Haitians and Jamaicans), and native-born blacks, Marti

nez, Nielsen, and Lee (2003) showed virtually no effect of immigrant-status. The 
only exception was that Afro-Caribbeans were more likely than native-born blacks 

to commit drug-related homicides. Olson et al. (2009) found that native-born citi
zens had the highest rate of arrest for homicide, attempted homicide, 

robbery, and aggravated assault compared to foreign-born citizens, naturalized 
citizens, and noncitizens in Orange County, FL (Orlando), but noncitizens had the 

highest rate of arrest for sexual assault. Nielsen and Martinez (201 1) examined 

arrests for robbery and aggravated assault among specific immigrant groups in 
Miami and noted that immigrants from Cuba, Haiti, Honduras, Nicaragua, 
Dominican Republic, and other countries were less likely to be arrested for robbery 

than for aggravated assault compared to the native born. 
Although immigrants have offending levels lower than those of the native-born, 

this does not necessarily hold true for their children. Research indicates the likeli

hood of committing violence increases with successive generations of immigrants 
(Bersani, 2014; Morenoff & Astor, 2006; Sampson et al., 2005). In Chicago, the 

odds of committing violence for children of immigrants were 1.33 times that of 
immigrants themselves, and the odds of violence for grandchildren of immigrants 

were twice that of immigrants themselves (Sampson et al., 2005). However, it is 
important to note that, in spite of these generational increases in offending, chil

dren and grandchildren of immigrants approach, but do not exceed, the level of 
offending of the native-born population. Moreover, evidence suggests that the 

children of more recent immigrants are less delinquent than children whose 
parents immigrated in the middle part of the twentieth century (Dinovitzer, 

Hagan, & Levi, 2009). 
If immigrant offending is lower than that of the native-born, then all else being 

equal, having a large immigrant population in a city or metropolitan area should 
have the effect of lowering that area's crime rate (since the immigrant population 

adds disproportionately more to the denominator than to the numerator in com
puting the community's crime rate) and percentage immigrant (i.e., percentage 

foreign born) in the population should be negatively correlated with that area's 
crime rate. However, as we discuss in the next section, some researchers suggest 

that "all else is not equal" and therefore the percentage of immigrants in a commu
nity might indirectly be associated with a rise in aggregate crime rates. 
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The immigration-crime relationship at the macro level 

A number of studies have found that immigrants challenge the wage and job 

opportunities of the native-born, especially African Americans (e.g., Aydemir & 

Borjas, 2007; Borjas, 2003). Rosenfeld and Tienda (1999) contend that blacks and 
some immigrants (e.g., foreign-born Latino) compete in the secondary labor mar

ket where jobs require less human capital, and offer low wages and harsh working 

conditions (see also Catanzarite, 2003; Johannsson & Shulman, 2003). Conse
quently, many non-white immigrants and blacks compete for the same jobs within 
a metropolitan area (see also Browne, Tigges, & Press, 2001; Moss & Tilly, 2001; 

Ong & Valenzuela, 1996; Rosenfeld & Tienda, 1999). 

Beck (1996) is particularly concerned because immigrants have lower expecta
tions in terms of wages, and he argues that blacks are moved down the job queue 

by the existence of immigrants in labor markets. Further, Borjas (2003) argued 
that when examining matched pairs of immigrant and native-born workers based 

on education, experience, and skill levels, immigrants challenge native-born wages 
and job security. And ethnographic research suggests that many employers prefer 

hiring immigrant workers over African Americans (Beck, 1996; Waldinger, 1996, 
1997; Wilson, 1987). They perceive the former as reliable while stereotyping 

native-born blacks as lazy and unreliable (Neckerman & Kirschenman, 1991). 
Even if immigrants are not themselves involved in crime, their influx into local 

labor markets could displace native-born workers who must shift their employ
ment to a legitimate/illegitimate work mix in order to survive (Freeman, 1996). 

In contradiction to this argument, Zhou (2001) contended that "[tJhe image of 

the poor, uneducated, and unskilled 'huddled masses,' used to depict the turn

of-the-century European immigrants, does not apply to today's newcomers" 
(p. 206). Since the passage of the Hart Celler Act, immigrants in the United States 

have become increasingly diverse with regard to their countries of origin, their 
racial, ethnic, and religious backgrounds, and their levels of education. Although 

some groups of immigrants enter the United States with, on average, very low 
levels of education (e.g., Mexicans), others arrive with college degrees from their 

home country with which they are able to successfully compete for highly-skilled 
jobs (Zhou, 2001). Consequently, arguments about displacement may overestimate 

the danger immigrants pose to the occupational opportunities of U.S. low-skilled 

workers. 
Additionally, recent immigrants may not compete directly with native-born 

workers because they are often employed in ethnically-owned niche businesses 
(Zhou, 1992). If this is the case, then they do not compete with native-born work

ers and do not reduce the labor market opportunities of the native-born. Moreover, 
immigrant businesses may provide native-owned businesses with work. Even if an 

ethnically-owned business fills a niche and does not directly compete in the native
born economy, services and materials they require ( e.g., transportation, raw mate

rials, and warehousing) likely still improve labor market opportunities for native-
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born workers (Kotkin, 2000). Furthermore, as conswners of goods and services, 

immigrants may increase the customer-base for native-owned businesses (Kotkin, 
2000). 

In fact, a body of research suggests that immigrant settlement in inner-city 

areas, many of which still suffer from the population declines and economic 
disinvestment of the 1970s (Bluestone & Harrison, 1982), has revitalized some 

of these places (Alba, Denton, Shu-yin, & Logan, 1995; Winnick, 1990). Con
sequently, it is possible that immigration reduces aggregate levels of crime by 

actually increasing the labor market opportunities of native-born workers and 

revitalizing urban neighborhoods (Graif & Sampson, 2009; Lee & Martinez, 

2009; Lee et al., 200 l; Lyons et al., 2013; Reid et al., 2005; Stansfield, 2013). 
Lyons et al. (2013) argued that immigrants' potential for neighborhood revital

ization lies not only in their positive effect on local economies, but in their 
tendencies toward two-parent families and strong community relationships 

that enhance social organization. 
Thus, according to the literature, as immigrants move into metropolitan areas 

and their neighborhoods there may be displacement or revitalization, depending 

on economic circwnstances in each time period. In order to study these outcomes, 
scholars often examine relationships between immigration and crime in a single 
city or among two or three cities with high populations of immigrants. In Austin, 

TX, for example, a metropolitan area which has experienced an increase of 580% 
in its immigrant population for the period 1980-2000, researchers indicated no 

relationship between immigration and homicide (Akins, Rumbaut, & Stansfield, 

2009) or burglary, larceny, and motor vehicle theft (Stansfield, Akins, Rwnbaut, & 
Hammer, 2013). Researchers showed no relationship between immigration and 

homicide (Stowell, 2007; Stowell & Martinez, 2007) in Houston, San Antonio 

(Martinez & Stowell, 2012; Martinez, Stowell, & Cancino, 2008), and Alexandria, 

VA (Stowell, 2007). Martinez et al. (2008) found a negative relationship between 

immigration and homicide in San Diego. Analyzing black and Latino homicides in 

El Paso, Miami, and San Diego, Lee's (2003) results suggested that the effect of 
immigration on homicide was negative, except for a positive effect on black homi

cides in San Diego. 
In Chicago, examining the relationship between recent immigrants and homi

cide Velez (2009) pointed to elevated levels of homicide in advantaged areas but 
lower levels of homicide in disadvantaged areas, leading her to conclude that recent 

immigrants revitalize disadvantaged neighborhoods. Also in Chicago, Kubrin and 
Ishizawa (2012) observed that neighborhoods with high concentrations of immi

grants which were spatially embedded within larger immigrant communities had 
lower rates of homicide and robbery compared to other immigrant neighborhoods, 

but in Los Angeles these embedded immigrant neighborhoods had higher rates of 
homicide and robbery, although MacDonald, Hipp, and Gill (2013) found that an 

increase in recent immigrants was associated with decreased levels of violent and 
total crime, especially in areas of concentrated poverty in Los Angeles. Studying 
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New York City, Davies and Fagan (20 12) determined there was an association 

between immigration and reduced rates of violent crime, drug crime, and property 
crime. In Miami, researchers identified a negative relationship between immigra

tion and homicide (Martinez & Stowell, 2012; Stowell & Martinez, 2007). Compar

ing racial and ethnic groups in Miami, Nielsen and Martinez (2009) showed a 

negative relationship between immigration and Latino and black homicide, while 

Stowell and Martinez (2009) showed how the negative relationship between 
immigration and homicide was stronger for Latino immigrants than for other 

immigrant groups. 
Studies using samples of cities or metropolitan areas yield similar results. Marti

nez and Lee's (2000) analysis of 111  cities revealed a negative or null effect on most 

types of Latino homicides, but a positive effect for felony homicides which occur 

during the commi&5ion of another crime. Ousey and Kubrin (2009) found that, in 
their sample of 159 cities, immigration was tied to decreases in violent crime, and 

attributed this relationship to the revitalization of traditional family structure 
brought on by immigration. Shihadeh and Barranco (2010) attributed a positive 

relationship between Latino immigration and black crime in 117 cities to higher 

levels of black unemployment resulting from increased levels of Latino participation 
in low-skill labor markets. Reid et al. (2005) found a negative relationship between 
immigration and homicide over a sample of 150 metropolitan areas, and no 

relationship between immigration and robbery or burglary. In general, the authors 
also noted no relationship between immigration and theft with one exception: As 

the relative size of the Asian foreign-born population increased, levels of theft 

decreased. Schnapp (2015) examined 146 cities weighted by population size and 
identified no relationship between immigration and homicide. And Stanfield's 

(2013) analysi'i of 131 cities indicated no relationship between immigration and 

violent crime and a negative relationship between immigration and property crime. 

Scholars also examine the relationship between immigration and crime at the 
census tract, or neighborhood level Feldmeyer and Steffensmeier (2009) examined 

328 census places in California and found that immigration had no effect on total 
homicide offending and a small negative effect on black and white homicide 

offending. Harris, Gruenewald, and Painter-Davis (2015) showed that Latino 
immigration was associated with increased black-on-black and black-on-white 

homicide, and black-on-black, black-on-white, and black-on-Latino robbery in a 
sample of 363 census places. In a sample of 8931 census tracts nested within 87 

large cities, Lyons et al. (2013) found inverse relationships between immigration 
and homicide and robbery, especially in areas in which immigrants had access to 

political opportunities. Martinez, Stowell, and Lee (2010) found that the growth of 
the foreign-born population was associated with a decline in lethal violence in San 

Diego neighborhoods during the period 1980-2000. And Chavez and Griffiths 
(2009) examined homicide rates in Chicago neighborhoods from 1980 to 1995 and 

revealed a negative relationship between immigration and crime. 
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Studying individuals nested within neighborhoods also shows consistent results. 

In their study of Chicago adolescents, Morenoff and Astor (2006) find that first 
generation immigrant youth are less involved in violent crime than their native

born counterparts independent of the immigrant composition of the neighbor

hoods in which they live. However, second generation immigrant youth exhibit 
less violence if they live in neighborhoods with larger immigrant concentrations. 

Nationwide, using Add Health data, Desmond and Kubrin (2009) find that neigh
borhood immigrant concentration lessens levels of youth violence overall, but that 

the effect is strongest for Asian youth, both foreign- and native-born. Similar 
research suggests that immigrant concentration at the neighborhood-level is a pro

tective factor for overall juvenile recidivism (Wolff, Baglivio, Intravia, & Piquero, 
20 15). 

Several recent studies have compared traditional immigrant destination cities to 
non-traditional, or new, destination cities. Shihadeh and Winters' (2010) analysis 

of rates of Latino immigration and homicide victimization in 755 U.S. counties 
indicated significantly higher rates of Latino homicide in new immigrant destina

tions than in traditional destinations. Similarly, Barranco (2013) showed increased 

Latino homicide victimization in new destinations. Comparing traditional and 
new destinations in California, New York, and Texas, Harris and Feldmeyer 
(201 3) found a negative relationship between Latino immigration and Latino vio

lence, and no relationship between Latino immigration and white and black vio
lence in traditional destinations, and higher levels of Latino and Black violence in 

new destinations. Comparing neighborhoods, Ramey (2013) illustrated how 

violence was much higher in integrated neighborhoods in new destinations 
compared to traditional destinations. 

Contrasting crime across eras with higher rates of immigration to those with 
lower rates of immigration may also shed light on the question of whether immi

gration affects crime through indirect means. Longitudinal analysis on immigra
tion and crime is, however, limited. Butcher and Piehl (1998) analyzed the impact 

changes in immigrant flows had on crime for a small sample of metropolitan areas 
for the period 1980 through 1990. Their results indicated changes in levels of 

immigration had no effect on changes in crime measured either year-to-year or 
across the decade. Stowell, Messne, McGeever, and Raffalovich (2009) examined 

crime rates from 1994 to 2004 across 103 metropolitan areas and concluded that 
increases in immigration contributed to declines, not increases, in violent crimes. 

Ousey and Kubrin (2009) examined violent crime rates for 159 metropolitan areas 
for the years 1980, 1990, and 2000, and found a negative relationship between 

immigration and crime which they attributed to lower rates of divorce and single
parent families in the immigrant population. Wadsworth (2010) investigated the 

relationship between immigration, homicide, and robbery in a sample of American 
cities between 1990 and 2000 and showed that increasing immigration contributed 

considerably to decreases in property and violent crime during this decade. More 
recently, Ousey and Kubrin (2014) investigated subtypes of homicide in large cities 
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during 1980- 2010, and concluded that changes in immigration were not associated 

with argument, felony, or gang-related homicides, but were negatively associated 
with drug-related homicides. They also contend that city context was important; 

the negative relationship between immigration and homicide was greater in cities 

with larger pre-existing immigrant bases. 

Extending immigration-crime research 

Our study adds to these bodies of research by carefully considering the geographi
cally and temporally contingent nature of the immigration- crime relationship at 

the macro level. Our study contributes to the current literature in at least two 

important ways. First, we investigate the possibility that the immigration-crime 
relationship is temporally and spatially contingent by examining it across metro

politan areas and over a period during which patterns of immigration in the 
United States varied greatly. Since most contemporary immigration-crime 

research has been conducted with data from 1990 or later, when the U.S. economy 
has been relatively prosperous until very recent years, current results might be 

missing the potential impact of large economic changes. Moreover, the post- 1990s 
were years of high immigration, prohibiting comparisons with earlier eras oflower 

immigration. Together, these trends make it necessary to reach further back into 
the history of the United States to investigate the immigration-crime relationship. 

Therefore, we investigate the relationship between immigration and crime at four 
points in time over a 40 year period between 1970 and 2010. Second, we consider a 

much broader range of criminal offenses. Prior research has focused almost 
entirely on violent crime, specifically homicide, because it is more accurately 

measured and more troubling to the population (Mosher, Miethe, & Hart 2010); 
however, since homicide is statistically rare, we study a broader range of violent 

crime as well as property crime. In summary, our goal is to describe the ongoing 
and changing association between immigration and a broad range of violent and 

property crimes. 

Data and methods 

For this study, we drew a stratified sample of 200 Metropolitan Statistical Areas 

(MSAs) as defined in the 2010 census. We stratified the sample based on region 
and population size, and thus the sample is representative of the regional distribu

tion of U.S. metropolitan areas. In our sample, all metropolitan areas with a popu
lation of one million or more are included, and we chose smaller ones (population 

75,000 to one million) with an equal probability of selection method. We matched 
MSAs over time, merging or separating county-level data as necessary and where 

possible to account for changes in MSA geographies over time. Without missing 
data our sample would consist of 1,000 observations (200 for each year under 

observation). However, due to missing values on both independent and dependent 
variables, the number of observations for specific years changes. 
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Variables 

Violent and property crimes 

The dependent variables for this study represent rates (per 100,000 people) of murder 

and non-negligent manslaughter, aggravated assault, robbery, burglary, and larceny 
that were known to police at five points in time (1970, 1980, 1990, 2000, and 2010). We 

obtained the data from the uniform crime reporting (UCR) program of the FBI (U.S. 

Department of Justice, 2002, 2012), although missing data also made it necessary to 

construct some crime rates for specific MSAs using county-level FBI data (U.S. Depart
ment of Justice, 2002, 2012) and files from a UCR data utility created by Maltz and 

Weiss (2006). In those cases where the latter data had to be used to construct MSA-level 

crime rates, we added the reported number of offenses for the individual counties com
posing the MSA (based on FIPS codes) updated through 2010 and transformed them 

into rates using the reported population of the counties. In addition to rates for individ
ual crimes, we also developed indices for both violent and property crime. The first 

index sums the rates of murder and non-negligent manslaughter, aggravated assault, 
and robbery, while the second index sums the rates of burglary and larceny. The two 

indices will be referred to as the violent crime index and the property crime index, 
respectively. UCR data follow the hierarchy rule, which means that, in multiple-offense 

incidents, only the most serious offense is recorded. While National Incident Based 
Reporting System (NIBRS) data corrects for this shortcoming, only about one-third of 

agencies participate in NIBRS today and NIBRS data are not publically available prior 
to 201 1. The impact of the hierarchy rule on underestimating UCR crime rates is mod

est, however. Comparisons ofUCR and NIBRS data report that the difference in crime 
estimates tends to be small, with NIBRS violent crime rates being about 1 % higher than 

the UCR and NIBRS property crime rates being 2 - 3% higher than the UCR (Rantala, 
2000; U.S. Department ofJustice, 20 15). 

Immigration 

The percentage of the MSA population that was born abroad, our main variable of 

interest, was obtained from the decennial censuses of 1970, 1980, 1990, 2000, and 
2010. For this and other variables, 1990- 2010 data come directly from the Census 

summary files for the respective years. Data for 1970 and 1980 come from Census 
of Population and Housing, 1970: Extract Data (Adams, 1970) and Census of Pop

ulation and Housing, 1980: Extract Data (Adams, 1980). Since we are interested in 
how the immigration-crime relationship has changed over the past 40 years, we 

use 1970 as the reference year. 1970 serves as a useful baseline start date because it 

is five years after the passage of the Hart-Celler Act and represents a time when 
unemployment, immigration, and crime were relatively low. 

Economic variables 

The effect of immigration on crime may be contingent on the economic situation 
of a given metropolitan area. In order to test this, we include a number of variables 
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that operationalize the labor market structures and economic well-being of resi

dents in our sample of MSAs. We include a variable that represents the level of 
unemployment in MSAs in 1970, 1980, 1990, 2000, and 2010. This variable is oper

ationalized as the percentage of the civilian population aged 16 and over that was 

unemployed at the time of the census data collection in the respective year. Tem
porally disaggregated descriptive statistics (for space reasons not provided in this 

article) show that, compared to 1970 (mean = 4.36, std. dev. = 1.4), unemploy
ment in our sample was more prevalent and demonstrated a greater range in 1980 

(mean = 6.38, std. dev. = 1.99) and 1990 (mean = 11 .07, std. dev. = 3.19), before 
showing improvement in 2000 (mean = 5.63, std. dev. = 1.73) but then increases 

sharply in 2010 (mean = 10.65, std. dev. = 2.54). Our sample is, therefore, 
adequate in determining potential effects of this variable on the immigration

crime relationship as it represents both increases and decreases in unemployment 
throughout the past four decades, as well as large regional differences in unemploy

ment across the country. 
Manufacturing jobs, such as those of metal workers, woodworkers, fabricators, or 

assemblers, are usually considered relatively good jobs for less-educated workers. 

They pay comparatively well, provide chances for advancement and training, and 
tend to be relatively stable. However, since the late 1960s and early 1970s such jobs 
have increasingly given way to low-skill service sector jobs, jobs that pay little, are 

unstable, and provide little chance for advancement (Doeringer & Piore, 1971; Gor
don, 1972; Osterman, 1975). This has led to fundamental changes in the structure 

of labor markets in U.S. metropolitan areas, with low-skill jobs becoming far more 

prevalent and manufacturing declining rapidly. Since immigrants may reduce 
native-born Americans' chances of employment it is important that our analyses 

contain a measure of the relative sizes of the low-skill service and manufacturing 
sectors. The two variables measuring labor market structure were obtained from the 

census of the respective years and represent the percentage of the civilian workforce 
that is employed in these jobs. Specific occupational categories were combined to 

create a low-skill service sector employment variable based on prior research on seg

mented labor markets and categorization schemes within this research (Boston, 

1990). Similar categorizations have been used previously within criminology 
(Crutchfield, 1989; Haynie, Weiss, & Piquero, 2008; Weiss & Reid, 2005). 

Finally, we account for the economic distress experienced by residents of the 
MSAs by creating an economic deprivation index. The scale we created incorpo

rates standardized values of the following variables: The natural log of the median 
family income, the percentage of families living below poverty, the percentage of 

African American residents, and the percentage of all households in an MSA that 
is headed by a female householder with no husband present (Reid et al., 2005). 

Control variable 

It is a well-established finding that criminal offending is more prevalent among 
youth and young adults, and is related to the age structure more generally (Moffitt, 
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1993; Sampson & Laub, 1993; Sampson & Laub, 2001; Farrell, Laycock, & Tilley, 

2015). In order to control for the age structure of the population within our MSAs, 
we include a variable representing the percentage of the population that is below 

the age of 25. 

Analytic strategy 

To begin, we examine the effect of percentage foreign-born on the dependent vari
ables; we also compare the coefficients using 1970 data to those of subsequent 

years. We employ fixed effects models in this analysis because, compared to 
random effects models, the technique makes fewer assumptions about the indepen

dence of time-varying independent variables (Ousey & Kubrin, 2009). 
We also rely on fixed effects models in order to counteract potential autocorrelation. 

Although there is a relatively long time (10 years) between our data points, autocorrela
tion remains a threat to the accuracy of our results. Ordinary least squares regression 

and other types of analyses require that errors between cases be uncorrelated. This is 
not the case in time series data, where errors are often correlated between time points 

and within cases. There are a number of ways in which time series data can be analyzed 

while still minimizing the influence of autocorrelation. However, most of these strate
gies (e.g., lagging data) would reduce the already small number of time points in our 
data making them difficult to apply to our analyses. Fixed effects models include 

dummy variables for each case (ie., MSA). This essentially holds constant any unmea
sured MSA characteristics that change little over time, such as regional or cultural 

effects (Jacobs & Tope, 2008). Using fixed effects models we minimize the effects of 

autocorrelation because the analysis controls for known and unknown factors that do 
not show change over the observed time period (Fitzgerald, 2005; Kail, Quadagno, & 

Dixon, 2009). Likewise, fixed effects analyses control for unobserved factors that take 

the same value for all of the cases (i.e., MSAs). Although our analyses contain both 

demographic and economic variables that should control for many temporal effects, 
there are likely macro-level changes our variables do not capture (e.g., a sudden eco

nomic shock like the 1973 oil embargo). The use of fixed effects models allows us to 
control for such changes in this study (Allison, 2009). 

Our approach in the following analyses is to investigate the effect of the foreign.
born population on rates of violent and property crime indices as well as rates of 

specific crimes. We suspect that the relationship between immigration and crime 

is not static; rather, it changes over decades as demographic and economic charac

teristics of U.S. metropolitan areas change. 

Results 

Trends in immigration, violent crime, and property crime between 1970 and 

2010 

Figures 1 and 2 show mean rates of violent and property crime per 100,000 resi
dents for our sample of MSAs. In Fig. 1 , violent crime rates increased after 1970, 
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Figure 1 .  Average rates of the violent crime index, murder, aggravated assault, and robbery across 
U.S. metropolitan areas, 1970-2010. For scaling reasons the right axis represents the rate of murder 
while the left axis represents rates of violent crime, aggravated assault, and robbery. 
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Figure 2. Average rates of the property crime index, burglary, and larceny across U.S. metropolitan 
areas, 1970-2010. 
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peaked around 1990, and then continued to decrease through 2010. Compared to 

1970, the violent crime index rate for 1980 showed an increase of 213 crimes per 
100,000 persons in the population. In 1990, the rate of violent crime was, on aver

age, 316 incidences above the rate of 1970 before falling to a rate of 157 above the 

1970 levels in 2000 and 74 in 2010. 
The results for the violent crime index mask some differences observable when 

we disaggregate it into individual crime categories. Within the 1970- 2010 period 
under study, and with 1970 serving as the reference point, murder appears to have 

peaked around 1980, with a rate that was, on average, about 2 offenses higher than 
in 1970. By 1990, murder rates in U.S. metropolitan areas had decreased again and 

were no longer different from those in 1970. By 2000 and 2010, rates of murder in 

U.S. metropolitan areas had further decreased to levels that were significantly lower 

than they were in 1970 (around 5 murders per 100,000). 

Robbery follows a similar trend. It appears to have peaked around 1980 (around 

69 robberies per 100,000 more than in 1970) and then began to drop. With refer
ence to the 1980 data, the rate of robbery in 1990 had decreased by 3 robberies per 

100,000 people. However, even in this year robbery remained 66 crimes per 

100,000 people higher than it had been in 1 970. By 2000, the rates of robbery had 
dropped to about the same rate of robbery as in 1970, and in 2010, rates of robbery 
had decreased again to about 1 14 robberies per 100,000 people, the lowest level in 

the robbery data. 
The trend for assault is somewhat different from both robbery and murder and 

is likely the reason for the overall temporal trend in the violence index. Rather 

than peaking in 1980, as was the case with murder and robbery, rates of aggravated 
assault increased throughout the 1980s, peaked around 1990, with a rate of aggra

vated assault that was 247 crimes per 100,000 people higher than in 1970, and 
declined after that. In 2000, the rate was 154 aggravated assaults higher than in 

1970, and even through 2010 the rate was 99 assaults higher. Thus, while murder 
and robbery occurred most around 1980 and then declined to below 1970 levels in 

2010, aggravated assault peaked ten years later in 1990 and, while it declined some

what, remained high even by the year 2010 in these metropolitan areas. 

Property crime also peaked in 1980 (see Fig. 2), and then began to decline. How
ever, as with the case for the violent crime index, the property crime index also 

masks differences for the two different types of property crime we investigate. 
Compared to 1970, larcenies increased and peaked around 1980 (3,656 larcenies 

per 100,000). They then decreased throughout the 1990s and 2000s, when the lar

ceny rate of 2,205 larcenies per 100,000 people for 2010 remained higher than 

1970 but was lower than in the three decades before. 
The pattern for burglaries is very different. The rates for this crime peaked 

around 1980 and then began to fall precipitously so that by 1990 the rate was 
similar to the 1970 rate (about 1,200 versus 1 ,300 per 1 00,000 people). By 

2000, the rate of burglary had declined to a new low that was 376 burglaries 
per 100,000 people lower than in 1970, and by 2010 it had dropped even 
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Table 1 . Average crime rates for the 25 MSAs with the largest foreign-born population and the 
smallest foreign-born population. 

2010 2000 1990 1980 1970 

Violent crime Large% foreign born 451.0 557.4 868.3 699.4 360.6 

Small % foreign born 3915 454.3 551.2 479.0 318.8 

Homicide Large % foreign born 5.2 4.8 10.3 12.0 7.4 

Small% foreign born 6.2 7.3 9.8 10.1 11.3 

Aggravated assault Large% foreign born 291.3 378.0 506.3 363.8 159.6 

Small% foreign born 270.7 308.8 387.0 299.2 1%.3 

Robbery Large% foreign born 154.6 174.6 351.7 323.6 193.6 

Small% foreign born 1145 138.3 154.3 169.7 1 1 1 .3 

Property crime Large% foreign born 2659.0 3117.8 51395 5902.3 2461.8 

Small % foreign born 3370.9 4071.4 47975 5176.4 21 17.0 

Burglary Large % foreign born 656.6 699.0 1489.8 2121.6 1385.9 

Small% foreign born 963.9 1006.3 1380.2 1725.3 1 176.7 

Larceny Large% foreign born 2002.4 2418.9 3649.8 3780.7 1075.9 

Small% foreign born 2407.0 3065.1 341 7.3 3451 .1 940.3 

% foreign born Large% foreign born 27.3 26.9 21.1 14.1 

Small% foreign born 2.6 1.9 1.2 1 .6 1.0 

further to 413 burglaries lower, on average, per 100,000 people (at a rate of 

786 burglaries per 1 00,000 people). 
Table 1 displays the average crime rates for the 25 MSAs with the largest 

percentage of foreign-born residents and the 25 MSAs with the smallest percentage 
of foreign-born residents for each decade between 1970 and 2010. This table shows 

a linear trend across both sets of MSAs over time. Those MSAs with large foreign
born populations had an average percentage foreign-born of 9.9% in 1970 that 

grew to 27.3% by 2010. MSAs with small foreign-born populations experienced a 

similar pattern of growth, beginning with an average percent foreign-born of 1.0% 
in 1970 and increasing to 2.6% in 2010. These results support the general trend of 

increasing immigration in the United States as a whole discussed earlier. 
Violent crime rates overall began to decline after 1990 in both MSAs with high 

percentages of foreign-born residents and low percentages of foreign-born resi
dents, following steady increases since 1970. This is consistent with broader trends 

in violent crime (Parker, 2006). The violent crime rate is driven primarily by trends 
in aggravated assault and robbery; looking specifically at homicide reveals some 

deviations from this overall trend. Homicide rates in MSAs with small foreign
born populations declined across the entire 1970- 2010 time period. However, 

in MSAs with large foreign-born populations, homicide rates peaked in 1980 
and then declined through 2010. This decline in homicide rates in MSAs with large 

foreign-born populations was greater than in MSAs with small foreign-born 
populations. The result is that, as of 2010, homicide rates are highest in MSAs with 

small foreign-born populations. By contrast, rates of aggravated assaults and 
robbery are lowest in those MSAs. 

Property crime rates in MSAs with large and small foreign-born populations 
parallel national trends in property crime (Parker, 2006). Overall property crime 

rates, as well as rates of burglary and larceny specifically, increased between 1970 

and 1980. After 1980, property crime rates began to decline, with the rate of 
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decline increasing after 1990. Moreover, the rate of decline over this time period 

was more rapid in those MSAs with large foreign-born populations than in those 
MSAs with small foreign-born populations. Although all property crime rates were 

higher in MSAs with large foreign-born populations in 1970, by 2010 this pattern 

had reversed, and MSAs with large foreign-born populations had lower property 
crime rates than MSAs with small foreign-born populations. 

Foreign-born group size as a predictor of violent and property crime 

Most important for the purpose of our research are the postulated relationships 

between the size of the foreign-born population in U.S. metropolitan areas and rates 
of crime. In Table 2, we examine a series of models predicting murder, aggravated 

assault, and robbery in addition to a summary index of the three variables, the 
violent crime index. In three of the four models, the coefficient for percentage 

foreign-born is significant and negative indicating that, as the relative size of the 
foreign-born population increases, rates of violent crime, murder, and robbery 

decrease. More specifically, every 1% increase in the foreign-born population 
decreases the overall violent crime rate by 4.9 crimes. For murder, the decrease is 

0.11 crimes (a small but significant effect especially given the relatively low numbers 
of murders per 100,000 people) and for robbery, 4.3 crimes per 100,000 population. 

Percentage foreign-born is not significantly associated with aggravated assault, but 
we think it is important to note that the direction of the effect is negative. 

As a consequence of these results, our findings mirror the larger literature show
ing either a negative effect of immigration on crime or no significant effect. Follow

ing 40 years of increases in immigration in American metropolitan areas, we find 
no evidence of displacement related to measures of violent crime. 

Table 2. Fixed effects regression results for rates of violent crime, murder, aggravated assault, and 
robbery on foreign born population. 

Violent crime Murder Aggravated assault Robbery 

(234) 0.1 1 ·· (0.04) 0.66 (1.71 ) (1.00)Foreign born(%) 
Unemployment rate (%) 289 (3.63) 0.05 (0.07) 0.24 (2.64) 2.76 (1.70) 
Manufacturing (%) 0.48 (1.56) 0.08··· (0.03) 0.52 (1 .12) 0.03 (0.72) 
Low service sector (%) 0.42 (204) 0.01 (0.04) 0.79 (1 .48) 0.32 (0.96) 
Deprivation 204 (4.04) 0.01 (0.07) 3.15 (2.94) 1.05 (1 .90) 
Young population (%) 
Year 198ot 

(4.03) 0.1 0 (0.07) 2.08 (2.91) 1 .37 (1.89) 
218.86'·**± (20.29) 1.98* .. ± (0.38) 140.02.. •± (14.70) 74_54•••± (9.48) 

40•••± (34.62) 1.22± (0.63) 276.12*** ± 79.95***±Year 19901 357 (16.14)_ 
Year20oot 215_50•·· (31.63) 
Year201 ot 54.08 (78.51) 

2.77•••± (0.60) 1 72.36***± (22.88) (14.75) 
(3.68) 76.5r·· (56.69) 15.86 (3655) 

Nobs 855 857 864 866 
�oups 200 200 200 200 

overal l 0.081 0.134 0.144 0.001 

* p � 0.05 .. P � 0.01 *** p � 0.001 (two tailed). 
1Coeffidents for years represent the average differences in crime compared to 1970 while independent variables are 

controlled. ±Multiplicative term between percentage foreign born and dichotomous designator for that year is sta 
tistically significant. 

Standard errors are in parentheses. 
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Table 3. Fixed effects regression results for rates of property crime, burglary, and larceny on foreign 
born population. 

Property cirme Burglary Larceny 

Foreign born (%) 98.96... (11.44) 44.62... (4.13) 54.28... (8.65) 
Unemployment rate (%) 43.16* (17.67) 19.37.. (6.38) 23.64 (13.37) 
Manufacturing (%) 6.61 (7.54) 1.24 (2. 72) 7.68 (5.70) 
Low service sector (%) 1 1 .54 3.01 (3.60) 8.54 
Deprivation 12.59 (19.74) 6.83 (7.13) 5.62 (14.94) 
Young population (%) 13.08 (19.53) 1.33 (7.05) 1 1 .92 (14.78) 
Year 19801 3,332.46··· (98.59) 646.34..•± (35.61) 2,685.62... 
Year 19901 2,765.56... (167.94) 127.92' (60. 63) 2,639.82... (127.08) 
Year20001 2,083.14 ... (153.37) 165.78 2,247_5r•· (1 16.06) 
Year 201 01 1,063.32.. (380.36) 270.43. (137.25) 1,327.10••· (287.82) 
Nobs 865 866 865 
�roups

overall 
200 

0.395 
200 

0.277 
200 

0.499 

•p :::: 0.05 .. P ::::  0.01 ... P ::::  0.001 (two tailed). 
1Coeffidents for years represent the average differences in crime compared to 1970 while independent variables are 

controlled. ±Multiplicative term between percentage foreign born and dichotomous designator for that year is sta 
tistically significant. 

Standard errors in parentheses. 

An even stronger examination of the relationship between immigration and 

crime is to study the effect of immigration on property crime because people often 
commit crimes to acquire economic goods. Our results for property crime in 

Table 3 show that the size of the foreign-born population is significantly and nega
tively related to the property crime index, rates of burglary, and rates of larceny. 

Every 1% increase in the foreign-born population decreases overall property crime 

by about 99 offenses; it decreases the rate of burglary by 45 crimes and the rate of 
larceny by around 54 crimes per 100,000 people. This finding is consistent with 

results of previous research that shows immigrants bring economic improvement 
by revitalizing formerly deteriorated areas (Reid et al., 2005). 

It appears, then, that for the latter part of the 20th century and early part of the 
21st, the presence of immigrants consistently helped to decrease violent and prop

erty crime in U.S. metropolitan areas. Few other coefficients were significant in the 
models presented in Tables 2 and 3. The negative effect of manufacturing for mur

der rates in Table 2 and the positive effect of unemployment on the property crime 
index and burglary in Table 3 are in directions predicted by the literature. Most of 

the indicators for year are significant, which means that in these years crime rates 
are actually higher or lower (depending on the sign) than they were in 1970, con

trolling for the independent variables included in the models. 
As expected, the explanatory power of our models varies by the crimes under 

observation. Our economic and demographic variables account for more variation 
in property crimes than violent offense rates. We explain 40% of the variation in 

property crime in our data compared to 8% of the variation in violent crime. This 

is not surprising, since violent crimes are usually based on affect, or emotional 

processes such as anger. By contrast, property crimes are instrumental in nature 
and closely tied to economic conditions in both geographic areas and time periods. 
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Discussion and conclusion 

Despite continuing nativist arguments alleging a causal relationship between 
immigration and crime, individual-level research based on arrest and offense data 

of the foreign-born shows that they are overall less likely to offend than native
born Americans. Some argue, however, that regardless of immigrants' relatively 

low involvement in crime at the individual level, immigration might nevertheless 

be tied to increases in crime through structural and macro-level mechanisms. In 
this study, we investigated arguments that suggest immigration displaces native
born residents to such an extent that crime would increase or that immigration in 

a metropolitan area could help revitalize that area. Thus, we examine how the rela

tionship between immigration and crime varies across four decades during which 
the United States underwent considerable economic and demographic change, 

working from the premise that understanding the aggregate-level relationship 
between immigration and crime requires a longitudinal investigation that includes 

times of economic stress, as well as times of relative economic well-being. 
Our results indicate that, for property crimes, immigration has a consistently 

negative effect. For violent crimes, immigration has no effect on assault and a 
negative effect on robbery and murder. This is strong and stable evidence that, at 

the macro-level, immigration does not cause crime to increase in U.S. metropoli
tan areas, and may even help reduce it. The interpretation of our results gives us 

pause when considering the current cultural ethos in the United States. The vari
ety of legislation at the state level aimed at immigrants, legal or not, is under

scored by popular sentiments about how current immigration is detrimental to 
the U.S. economically and socially. But at least when it comes to crime- and in 

fact, on many other counts addressed in the literature- there is no evidence at a 
metropolitan level of these severe impacts. Our results are clear and overarching 

that immigration does not lead to increases in crime in American metropolitan 
areas. 

What does lead to increases, or decreases, in crime over time in the United States? 
One weakness of our article is that we could not include the breadth of variables that 

have been proposed as possible answers to this question in recent years beyond immi
gration. We partially capture some, like changes in the size of the youth population that 

affect the initiation of adolescent offending (Farrell, Laycock, & Tilley 2015) and shifts 

in the composition of urban labor markets due to industrial restructuring (Parker, 
2008). However, our use of nationally representative longitudinal data at the level of 

metropolitan areas makes the inclusion of other proposed explanatory factors impossi
ble. Explanatory factors proposed in recent research cover a wide range of phenomena 

that include such things as changes in gang activity and the militaristic policing of 
gangs, especially in minority neighborhoods (Costanza & Helms, 2012); increases in 

cell phone use generating more effective crime prevention through guardianship and 
increased efficiency in reporting crimes (Orrick & Piquero, 2015); and declines in the 

uses of cash for financial transactions, including welfare benefits (Wright et al., 2014). It 
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is likely that many factors drove the persistent decline in crime after the early 1990s. 

Immigration is just one of these. 
Clearly, the relationship between immigration and crime is complex and future 

research needs to work toward a better understanding of that complexity, includ

ing the role of other factors in shaping trends over time. However, the relationship 

between immigration and our crime measures is robust and consistently negative 

throughout the four data points we compared to 1970. Since the Hart -Celler Act 
went into effect only a few years before 1970, this year represents a time period 

when relatively few new immigrants had entered the country. And, in spite of the 
varying social conditions in 1970, 1980, 1 990, 2000, and 2010, the immigration

property crime relationship remains consistently negative throughout the entire 

period. Metropolises with higher percentages of foreign-born populations had con

sistently lower rates of murder, robbery, burglary, and larceny. Thus, our research 

leads us to conclude that revitalization is most likely the dominant mechanism 

linking immigration to crime in U.S. metropolitan areas over the past four decades, 
further solidifying scholarly support for the idea that immigrants, on the whole, 

have positive impacts on American social and economic life. 
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SERVICE ACCEPTED 

Case 3:18-cv-01587-JD Document 5 Filed 03/23/18 Page 1 of 4 

AO 440 (Rev 06/12) Summons in a Civil Action 

UNITED STATES DISTRICT Cofu:R".f-.X 
for the 

•Northern District of California 

OEPAR-rMc.llT OF STATf.; 

SUMMON� IN A CML ACTION 

To: (Defendant's name and address) SEE ATTACHMENT 

1 
{. 

\ 
I 

IN 

A lawsuit has been filed against you. 03/d). r/1% 

Within 21 days after service of this summons on you (not counting the day you received it) - or 60 days if you 
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ. 
P. 12 (a)(2) or (3) - you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of 
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiffs attorney, 
whose name and address are: Luis Alberto Cortes Romero 

Immigrant Advocacy & Litigation Center, PLLC 
19309 68th Avenue South 
Suite R102 
Kent, WA 98032 

Ifyou fail to respond,judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court. 

CLERK OF COURT 

Susan Y. Soong 

Date: 03/23/2018 
lf Clerk or Deputy Clerk 

Farangis Emami et al. 

Plaintiff(s) 

v. 

Kirstjen Nielsen, 
Secretary of Homeland Security, et al. 

Defendant(s) 

) 
) 
) 
) 
) 
) Civil Action No. 3:1 8-cv-01587 
) 
) 
) 
) 
) 
) 

Document  ID:  0.7.22688.28397-000001  
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Case 3:18-cv-01587-JD Document 5 Filed 03/23/18 Page 2 of 4 

AO 440 (Rev, 06/12) Summons in a Civil Action (Page2) 

Civil Action No. 3:18-cv-01587 
,, 

PROOF OF SERVICE 
(This section should not be.filed with the court unless required by Fed. R. Civ. P. 4 (I)) 

This summons for (name ofindividual and title, ifany) 

was received by me on (date) 

D I personally served the summons on the individual at (place) 

on (date) ; or 

D I left the summons at the individual 's residence or usual place ofabode with (name) 

, a person ofsuitable age and discretion who resides there, 

on (date) ' and mailed a copy to the individual's last known address; or 
- - -- - -

D I served the summons on (name ofindividual) 
- - - - - - - ---- - - - - - -

, who is 

designated by law to accept service ofprocess on behalf of(name oforganization) 

--- - - - - - -- ---- - - - -- - - -- on (date) ; or 

D I returned the summons unexecuted because ___ _ _ _ _ _ _ _ _ _ _ ____ _ _ _ ; or 

D Other (specify): 

My fees are $ for travel and $ for services, for a total of$ 0.00 

I declare under penalty ofperjury that this information is trne. 

Date: 
Server's signature 

Printed name and title 

Server's address 

Additional information regarding attempted service, etc: 

Document ID: 0.7.22688.28397-000001 



         


  





       


  


   


  


       


   


   


  


   


   


   


  


     


          


   


  


     


    


   


  


     


         


   


  


    


         


   


  


     


          


  


      


   


  


  

Case 3:18-cv-01587-JD Document 5 Filed 03/23/18 Page 3 of 4 

ATTACHMENT TO SUMMONS 
Defendants: 

Donald J. Trump, President of the United States 
The White House 
1600 Pennsylvania Avenue NW 
Washington, D.C. 20500 

Jefferson Beauregard Sessions III, United States Attorney General 
U.S. Department of Justice 
950 Pennsylvania Avenue NW 
Washington, D.C. 20530-0001 

U.S. Department of Justice 
Office of General Counsel 
950 Pennsylvania Avenue NW 
Washington, D.C. 20530-0001 

Kirstjen Nielsen, Secretary of Homeland Security 
Office of the General Counsel, United States Department of Homeland Security 
3801 Nebraska Avenue NW 
Washington, D.C. 20258 

United States Department of Homeland Security 
Office of the General Counsel 
3801 Nebraska Avenue NW 
Washington, D.C. 20258 

Rex W. Tillerson, Secretary of State 
The Executive Office, Office of the Legal Adviser, Suite 5.600 
600 19th Street NW 
Washington, D.C. 20522 

United States Department of State 
The Executive Office, Office of the Legal Adviser, Suite 5.600 
600 19th Street NW 
Washington, D.C. 20522 

Dan Coats, Director of National Intelligence 
Office of the Director of National Intelligence, Office of General Counsel 
Washington, D.C. 205 1 1  

Office of the Director of National Intelligence 
Office of General Counsel 
Washington, D.C. 205 1 1  
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Case 3:18-cv-01587-JD 

AttorneJ;s;or '?!aintiffs: 

IMMIGRANT ADVOCACY & 
LITIGATION CENTER, PLLC 
LUIS CORTES ROMERO 
lcortes@ia-lc.com 
ALMA DAVID* 
adavid@ia-lc.com 
*Pro hac vice forthcoming 
19309 68th Avenue S., Ste R102 
Kent, WA 98032 
Telephone: (253) 872-4730 
Facsimile: (253) 237-1591 

PUBLIC COUNSEL 
MARK D. ROSENBAUM 
mrosenbaum@publiccounsel.org 
JUDY LONDON 
jlondon@publiccounsel.org 
610 South Ardmore A venue 
Los Angeles, CA 90005 
Telephone: (213) 385-2977 
Facsimile: (213) 385-9089 

Document 5 Filed 03/23/18 Page 4 of 4 

LOTFI LEGAL LLC 
SHABNAM LOTFI* 
shabnam@lotfilegal.com 
VERONICA SUSTIC* 
veronica@lotfilegal.com 
*Pro hac vice forthcoming 
22 East Mifflin Street, Ste 302 
Madison, WI 53703 
Telephone: (608) 259-6226 
Facsimile: (208) 977-9974 
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I SHABJl.lAM OOTFI* (WI SBN I 090020) 
VERONICA SUSTIC* (WI SBN 1093862) 

2 LOTFI LEGAL, LLC 
22 East Mifflin Street, Suite 302 

3 Madison, WI 53703 
Telephone: (608) 259-6226 4 Facsimile: (208) 977-9974 
shabnam@lofilegal.com 
veronica@lotfilegal.com 

6 LUIS CORTES ROMERO (CA SBN 3 10852) 
7 ALMA DAVID (CA SBN 257676) 

MARK D. ROSENBAUM (CA SBN 59940 
JUDY LONDON (CA SBN 14943 1) 
PUBLIC COUNSEL 
610 South Ardmore A venue 
Los Angeles, CA 90005 
Telephone: (213) 385-2977 
Facsimile: (213) 385-9089 
mrosenbaum@publiccounsel.org 
jlondon@publiccounsel.org 

IMMIGRANT ADVOCACY & LITIGATION CENTER, PLLC 
8 19309 68th Avenue S., Suite R102 

Kent, WA 98032 
9 Telephone: (253) 872-4730 

Facsimile: (253) 237-1591 
lcortes@ia-lc.com 
adavid@ia-lc.com 

1 1  
*Pro hac vice forthcoming 12 
Attorneys for Plaintiffs 13 

UNITED STATES DISTRICT COURT 14 
FOR THE NORTHERN DISTRICT OF CALIFORNIA 

SAN FRANCISCO DIVISION 

16 
Soheil V azehrad; Atefehossadat Motavaliabyazani; 

17 Behnam Babalou; Hoda Mehrabi Mohammad Abadi; 
Mahdi Afshar Arjmand; Ehsan Heidaryan; Najmeh 

18 Maharlouei; Nastaran Hajiheydari; Afrooz 
Kharazmi; Afshan Alamshah Zadeh; Bamshad Azizi; 

l 9 Roghayeh Azizikoutenaei; Hojjatollah 
Azizikoutenaei; Clyde Jean Tedrick II; Mitra 
Farnoodian-Tedrick; Farajollah Farnoudian; Farangis 
Emami; Tannaz Toloubeydokhti; Fathollah Tolou 21 Beydokhti; Behnaz Malekghaeini; Mara! Charkhtab 
Tabrizi; Zahra Rouzbehani; Bahram Charkhtab 22 
Tabrizi; Maryam Mozafari; Nahid Golestanian; 

23 Mohammad Mehdi Mozaffary 

Plaintiffs, 

COMPLAINT - I 

Civil Case No. 

COMPLAINT FOR WRIT 
OF MANDAMUS AND 
INJUNCTIVE AND 
DECLARATORY RELIEF 

CLASS ACTION 

ADMINISTRATIVE 
PROCEDURE ACT CASE 

Document  ID:  0.7.22688.28397-000001  
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Aghdasi's brother passed away after battling brain cancer in the house in which her father lived 

-against-

2 

3 

4 

5 

6 

7 

8 

DONALD J. TRUMP, as President of the United 
States of America; JEFFERSON BEAUREGARD 
SESSIONS III, in his official capacity as Attorney 
General of the United States; U.S. DEPARTMENT 
OF JUSTICE; KIRSTJEN NIELSEN, in her official 
capacity as Secretary of Homeland Security; U.S. 
DEPARTMENT OF HOMELAND SECURITY; 
REX W. TILLERSON, in his official capacity as 
Secretary of State; U.S. DEPARTMENT OF STATE; 
DAN COATS, in his official capacity as 
Director of National Intelligence; OFFICE OF THE 
DIRECTOR OF NATIONAL INTELLIGENCE 

9 Defendants. 

1 0  INTRODUCTION 

1 1  I. Mania Pour Aghdasi is a U.S. citizen residing in California. In September 2016, Ms. 
12 

13 in Iran. Ms. Aghdasi is her father's last remaining family member. She assisted her father, a 78-
14 year-old Iranian national, in applying for a visitor's visa so they could be together in their grief. 
15 

19 

During the long 14 months that followed, Ms. Aghdasi repeatedly contacted the U.S. Embassy, 

her congressional representatives, the State Department, the White House--anyone who would 

listen- to get her father's visa approved as his health deteriorated. Ms. Aghdasi's father died on 

December 24, 2017, waiting for his visa to be issued. Two weeks later, his visa application was 

denied pursuant to the Presidential Proclamation that established the latest travel ban. At no 

point did anyone consider Ms. Aghdasi's father for a waiver from the travel ban. Nonetheless 

22 his visa was denied. Ms. Aghdasi's story is emblematic of the destruction and tragedy that has 

23 been wrought by the Proclamation's reckless implementation, but her experience is sadly not 

24 uncommon. 
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Case 3:18-cv-01587 Document 1 Filed 03/13/18 Page 3 of 45 

I 2. l>Iaintit'ts and proposed class members are American citizens, U.S. lawful permanent 

residents, and foreign nationals who have approved visa petitions, or who have assisted family 

members with filing for U.S. visas, and who seek entry to the United States to be reunited with 

their American families or fulfill significant U.S. business relations. 

3 .  In 2017, President Donald J .  Trump attempted to institute three travel bans via executive 

order and presidential proclamation. Each ban applied mostly to Muslim-majority countries. The 

fust two versions were struck down by federal district and appellate courts. The constitutionality 

of the third travel ban is currently being litigated at the U.S. Supreme Court. On December 4, 

2017, the Court issued a decision allowing the third travel ban to be implemented while the case 

was heard on its merits. 

4. On December 8, 2017, Defendants began implementing the third version of the travel 

ban in a way that violates the Administrative Procedure Act ("AP A"), the Immigration and 

Nationality Act ("INA"), and Plaintiffs' right to due process under the Fifth Amendment to the 

U.S. Constitution. The Presidential Proclamation ("Proclamation") that established this ban 

specifically states that "case-by-case waivers" may be granted by consular officers under a non

exclusive list of circumstances for visa applicants from the banned countries. Nonetheless, in 

direct contravention of the terms of the Proclamation, Defendants have refused to consider such 

waivers and have instead issued blanket denials of visas, regardless of personal circumstances 

and without giving applicants the opportunity to argue their cases, thereby violating the AP A, 

the INA, and Plaintiffs' right to Fifth Amendment due process. 

5. These claims are backed up by numbers published by Defendants themselves: State 

Department has revealed that, as of March 6, 20 I 8, only about a hundred waivers had been 

granted to visa applicants from the banned countries, a rejection rate of more than 98%. 
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I 6. -Vefencffints' unlawful and discriminatory actions have shattered Plaintiffs' lives and 

their prospects for being reunited with their loved ones as well as the lives and reunification 

prospects of the scores of similarly situated families and individuals they seek to represent 

through this action. They seek this Court's intervention to cease visa denials due to the 

Proclamation. Such intervention is needed to prevent ongoing and future harm to such 

applicants and to protect the integrity of the U.S. visa process. 

7. At issue in this suit is Section 3 of the Proclamation, which allows for case-by-case 

waivers from the Proclamation for visa applicants from the countries banned by the 

Proclamation. 

JURISDICTION, VENUE, AND INTRADISTRICT ASSIGNMENT 

8. Jurisdiction is proper under 28 U.S.C. § 1331  (federal question), 28 U.S.C. § 1361 

(Mandamus and Venue Act of 1962), 5 U.S.C. § 702 (APA), and 28 U.S.C. § 220 (Declaratory 

Judgment Act). The United States has waived its sovereign immunity pursuant to 5 U.S.C. § 

702. This Court may grant declaratory and injunctive relief pursuant to 5 U.S.C. § 702, 28 

U.S.C. § 165 1 ,  and 28 U.S.C. § 2201-2202. A claim for attorney's fees will be brought pursuant 

to 5 U.S.C. § 504 and 28 U.S.C. § 2412(d). 

9. Venue is proper in the Northern District of California under 28 U.S.C. § 139 l (e) because 

Defendants are officers or employees of the United States acting in their official capacities and 

agencies of the United States, many Plaintiffs reside in this judicial district, and no real property 

is involved in this action. Plaintiffs have exhausted all administrative remedies. 
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" 
I 10. Intradis"trict assignment is proper in the San Francisco Division because a substantial 

part of the events or omissions that give rise to the claim occurred in San Francisco and Napa 

Counties. Civil L. R. 3-2(c), (d). 

PARTIES 

1 1 .  Plaintiff Soheil Vazehrad is a U.S. citizen, residing in Napa, California. 

12. Plaintiff Atefehossadat Motavaliabyazani is an Iranian national residing in Iran. 

13 .  Ms. Motavaliabyazani has a pending nonimmigrant visa based on Mr. Vazehrad's 

approved Kl fiancee visa petition. 

14. Plaintiff Mr. Behnam Babalou is an Iranian national residing in Iran who invested 

$500,000.00 in CMB Infrastructure Investment Group XIV, L.P., located in San Bernardino, 

California. 

1 5. Plaintiff Mr. Behnam Babalou has an approved immigrant visa petition based on his 

investments and significant business ties in CMB Infrastructure Investment Group XIV, L.P. 

16. Plaintiff Hoda Mehrabi Mohanunad Abadi is an Iranian national residing in Iran who 

and has an approved immigrant visa petition based on her $500,000.00 investment in Kimpton 

Hotels & Restaurants in Milwaukee, Wisconsin. 

Plaintiff Dr. Mahdi Afshar Arjmand is an Iranian national, currently residing in Iran, 

who has an approved immigrant visa petition based on his extensive record of achievements as 

an alien with extraordinary ability. 

1 8. Plaintiff Dr. Ehsan Heidaryan is an Iranian national, currently residing in Brazil, who 

has an approved innnigrant visa petition based on his extensive record of achievements as an 

alien with extraordinary ability. 
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19. Plainti� Najmeh Maharlouei is an Iranian national currently residing in Shiraz, Iran, 

who has an approved immigrant visa petition based on her extensiverecord of achievements and 

the fact that her work is in the U.S. national interest. 

20. Plaintiff Nastaran Hajiheydari is an Iranian national, currently residing in Iran, who has 

an approved immigrant visa petition based on her extensive record of achievements and the fact 

that her work is in the U.S. national interest. 

21 .  Plaintiff Afrooz Kharazmi is a U.S. citizen residing in Loveland, Ohio. 

22. Plaintiff Afshan Alamshah Zadeh is an Iranian national residing in Iran. 

23. Ms. Alamshah Zadeh has a pending immigrant visa based on Ms. Kharazmi's approved 

family-based immigrant visa petition for her. 
1 1  
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24. Plaintiff Bamshad Azizi is a U.S. lawful permanent resident residing in San Jose,12  
California.1 3  

25. Plaintiffs Roghayeh Azizikoutenaei and Hojjatollah Azizikoutenaei are Iranian nationals 14 

residing in Iran. 

16 26. Mr. Bamshad Azizi assisted his parents, Ms. Azizikoutenaei and Mr. Azizikoutenaei, 

1 7  with filing for tourist visas to visit him in San Jose, California. 

1 8  27. Plaintiff Clyde Jean Tedrick II is an American citizen residing in Rockville, Maryland. 

28. Plaintiff Mitra Farnoodian-Tedrick is a U.S. lawful permanent resident residing in 

Rockville, Maryland. 
2 1  Plaintiffs Farajollah Farnoudian and Farangis Emami are Iranian nationals currently 
22 

residing in Iran. 

30. Mr. Tedrick and Ms. Farnoodian-Tedrick assisted Mr. Farnoudian and Ms. Emami with 

applying for tourist visas. 
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I 3 1 .  ,i>laintiflfTannaz Toloubeydokhti i s  a U.S. citizen who resides in San Diego, California. 

32. Plaintiffs Fathollah Tolou Beydokhti and Behnaz Malekghaeini are Iranian nationals 

residing in Iran. 

33. Mr. Beydokhti and Ms. Malekghaeini have pending immigrant visas based on Ms. 

Toloubeydokhti's approved family-based immigrant visa petitions. 

34. Plaintiff Mara! Charkhtab Tabrizi is a U.S. lawful permanent resident living in Tempe, 

Arizona, who is married to a U.S. citizen and has just given birth to her first child. 

35. Plaintiffs Zahra Rouzbehani and Bahram Charkhtab Tabrizi are Iranian nationals 

residing in Iran. 

36. Ms. Tabrizi assisted her parents, Ms. Rouzbehani and Mr. Charkhtab Tabrizi, with filing 

for tourist visas. 

37. Plaintiff Maryam Mozafari is an U.S. lawful permanent resident residing in San 

Francisco, California. 

38. Plaintiffs Nahid Golestanian and Mohammad Mehdi Mozaffary are Iranian nationals 

residing in Iran. 

39. Ms. Mozafari assisted her parents, Mrs. Golestanian and Mr. Mozaffary with filing for 

tourist visas. 

40. Defendant Donald J. Trump is the President of the United States and is sued in his 

official capacity. President Trump issued the Proclamation challenged in this suit. 

41 .  Defendant Jefferson Beauregard Sessions III is the U.S. Attorney General and is sued in 

his official capacity. Attorney General Sessions is responsible for overseeing the activities of the 

Department of Justice ("DOJ'') with respect to the implementation and enforcement of the 

Proclamation. 
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I 42. ·Defencfrint DOJ is a cabinet-level department of the U.S. federal government. The 

2 Proclamation assigns DOJ a variety of responsibilities regarding its implementation and 

3 enforcement. 

4 43. Defendant Kirstjen Nielsen is the Secretary of Homeland Security and is sued in her 

official capacity. Secretary Nielsen is responsible for administration of the INA by the U.S. 
6 

Department of Homeland Security ("DHS") and for overseeing enforcement and 
7 

implementation of the Proclamation by all DHS staff. 
8 

44. Defendant DHS is a cabinet-level department of the U.S. federal government. Its 
9 

components include U.S. Citizenship and Immigration Services ("USCIS"), Customs and 

Border Protection ("CBP"), and Immigration and Customs Enforcement ("ICE"). USCIS's
1 1  

responsibilities include adjudicating requests for immigration benefits for individuals located12 
within the United States. CBP's responsibilities include inspecting and admitting immigrants 13 

and nonimmigrants arriving with U.S. visas at international points of entry, including airports 

and land borders. ICE's responsibilities include enforcing federal immigration law within the 

16 

17  

18  

interior of the United States. The Proclamation assigns DHS a variety of responsibilities 

regarding its enforcement. 

45. Defendant Rex W. Tillerson is the Secretary of State and is sued in his official capacity. 

Secretary Tillerson is responsible for overseeing enforcement and implementation of the 

Proclamation by all U.S. Department of State ("State Department") staff. 
2 1  Defendant State Department is a cabinet-level department of the U.S. federal 
22 

government responsible for the issuance of immigrant and nonimmigrant visas abroad. The 

Presidential Proclamation assigns the State Department a variety of responsibilities regarding its 
24 

implementation and enforcement. 
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I 47. ·'Defernl�nt Dan Coats is the Director of National Intelligence and is sued in his official 

2 capacity. Director Coats is responsible for overseeing enforcement and implementation of the 

3 Proclamation by all Office of the Director of National Intelligence ("ODNI") staff. 
4 Defendant ODNI is an independent agency of the U.S. federal government which has 
5 

6 

7 

8 

9 

10 

1 1  

12  

13 

specific responsibilities and obligations with respect to implementation of the Proclamation. 

FACTUAL ALLEGATIONS 

I. Background 

49. On September 24, 2017, President Trump signed the third version of the travel ban, 

Presidential Proclamation 9645, entitled "Enhancing Vetting Capabilities and Processes for 

Detecting Attempted Entry Into the United States by Terrorists or Other Public-Safety Threats." 

Presidential Proclamation 9645, 82 Fed. Reg. 45 161  (Sept. 27, 2017). (Exhibit A) The 

Proclamation provides for discretionary case-by-case waivers from a now-indefinite travel ban 

on nationals of the six Muslim-majority countries. 

16  

1 7  

1 8  

1 9  

50. Affected states and individuals immediately brought suit against the Proclamation in 

federal district court in Hawaii and Maryland, seeking to block implementation of the travel 

ban. On October 17, 2017, the Hawaii court granted a nationwide temporary restraining order 

and, the following day, the Maryland court issued a nationwide preliminary injunction. 

5 1 .  The government appealed these decisions to the Ninth and Fourth Circuit Courts of 

Appeal. It also requested the U.S. Supreme Court to issue a stay of the Hawaii and Maryland 

courts' decisions blocking the Proclamation's implementation pending disposition of its appeals 

of those decisions in the circuit courts. The U.S. Supreme Court granted that request on 
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Monda:\), Deci!tnber 4, 20 17, thereby allowing the Proclamation's travel ban to take full effect. 

Oral arguments in the circuit courts proceeded. 

I 

52. On Friday, December 22, 20 17, the Ninth Circuit affirmed' the Hawaii court's 

preliminary injunction order but stayed its decision pending review by the U.S. Supreme Court. 

On February 14, 20n18, the Fourth Circuit affirmed the Maryland court's preliminary injunction 

order, but also stayed its decision pending review by the U.S. Supreme Court. 

53. In the midst of the legal challenges to the Proclamation, the State Department began 

implementing the travel ban. Since the U.S. Supreme Court allowed full implementation of the 

latest iteration of the ban, officials at consulates and embassies in the banned countries have 

engaged in a pattern of indiscriminately denying immigrant and non-immigrant visas to 

applicants from the banned countries. 

54. Indeed, in a response to an inquiry by two U.S. senators, the State Department has 

revealed that, as of January 8, 2018, only two waivers were granted to applicants of the banned 

countries out of a total of 6,555 applicants who were eligible to be considered for waivers. 

Letter from Mary K. Waters, U.S. Department of State, to Chris Van Hollen, U.S. Senator (Feb. 

22, 20 18), http ://fingfx.thomsonreuters.com/gfx/reuterscom/1/60/60/letter.pdf (Exhibit B) As of 

March 6, 20 18, the State Department had apparently issued I 00 more waivers, meaning that 

consular officers have rejected more than 98% of visa applicants. Yaganeh Torbati & Mica 

Rosenberg, Exclusive: Visa Waivers Rarely Granted Under Trumpo's Latest US. Travel Ban, 

Reuters (Mar. 6, 2018), https://www.reuters.com/article/us-usa-immigration-travelban-

exclusive/exclusive-visa-waivers-rarely-granted-under-trumps-latest-u-s-travel-ban-data-

idUSKCNIGl2DW. (Exhibit C) 
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55. •'The � most recent versions of the travel ban specifically provided for "case-by-case 

waivers" to be granted by consular officers under a non-exclusive list of circumstances for visa 

applicants from the banned countries. Nonetheless, in direct contravention of the terms of the 

Proclamation, Defendants have refused to consider such waivers and have instead issued blanket 

denials of visas, regardless of personal circumstances and without giving applicants the 

opportunity to argue their cases. Thus, irrespective of an applicant's personal circumstances or 

bona fide relationship to the United States, the government has found a way to circumvent both 

the courts and its own instruction and fully implement the Muslim travel ban. 

56. A mere three days after the U.S. Supreme Court's lifting of the stays preventing 

implementation of the travel ban, the State Department, without taking time to develop 

standards or protocols, recklessly and irresponsibly executed a ban that greatly harmed, and 

continues to harm, more than 150 million visa applicants worldwide. Visa applicants contacted 

embassies and consulates abroad to ask for clarity but were given the runaround. Attorneys 

contacted the State Department for clarification but received inadequate and inconsistent 

responses. The problem continues. As of the date of filing of this complaint, the State 

Department also lacks protocols for considering waiver applications for individuals whose cases 

were pending administrative processing 1 at the time the ban went into effect and for visa 

applicants whose visas were approved prior to implementation of the ban. 
20 

21  

22 1 

24 

Administrative processmg is a period after a visa interview during which applicants undergo 
additional screening outside of "normal" visa processing. Maggio & Kattar & The Pennsylvania 
State University Law School's Center for Immigrants' Rights, Administrative Processing FAQ, 
* I ,  https :/ /pennstatelaw. psu.edu/ sites/ default/files/docwnents/pdfs/lnunigrants/ Administrative
Processing-F AQ .pdf ( accessed Jan. 2 1 ,  2018). "Before issuing a visa, consular officers review 
different databases to determine if information exists that may impact individual eligibility for a 
COMPLAINT - 1 1  
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57. ·"rhe pricess remains so opaque that, in addition to the formal request for information 

from U.S. senators, civil rights organizations have filed a FOIA request seeking documents from 

the State Department related to the travel ban waiver process. (Exhibit D) As of the date of 

filing, Defendants have not yet complied with the request. 

II. Relevant Law 

58. Section 3 of the Proclamation contains a subsection entitled "Waivers," which states: 

Notwithstanding the suspensions of and limitations on entry set 
forth in section 2 of this proclamation, a consular officer, or the 
Commissioner, United States Customs and Border Protection 
(CBP), or the Commissioner's designee, as appropriate, may, in 
their discretion, grant waivers on a case-by-case basis to permit 
the entry of foreign nationals for whom entry is otherwise 
suspended or limited if such foreign nationals demonstrate that 
waivers would be appropriate and consistent with subsections (i) 
through (iv) of this subsection [laying out waiver standards]. 

82 Fed. Reg. at 45 167. 

The Proclamation explains that a waiver may be granted if, in a consular officer's or 

1 6  CBP's discretion, a foreign national has demonstrated that (1) a denial of entry "would cause the 

17  foreign national undue hardship"; (2) his or her "entry would not pose a threat to the national 

18  security or public safety of the United States"; and (3) his or her "entry would be in the national 

interest." 82 Fed. Reg. at 45168. 

20 60. The Proclamation then specifies that while "case-by-case waivers may not be granted 
2 1  

categorically," they "may be appropriate, subject to the limitations, conditions, and requirements 
22 

set forth" in subsection ( c ), "in individual circumstances . . . . " Id. It proceeds to give a number of 

examples of such circumstances under which issuance of a waiver may be appropriate, 

including: 
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-t1A) the foreign national has previously been admitted to the 
United States for a continuous period of work, study, or other 
long-term activity, is outside the United States on the applicable 
effective date . . .  of this proclamation, seeks to reenter the United 
States to resume that activity, and the denial of reentry would 
impair that activity; 

(B) the foreign national has previously established significant 
contacts with the United States but is outside the United States on 
the applicable effective date . . .  of this proclamation for work, 
study, or other lawful activity; 

7 

2 

3 

4 

5 

6 

8 

9 

61 .  

waivers 

17 

19 

24 

25 

(C) the foreign national seeks to enter the United States for 
significant business or professional obligations and the denial of 
entry would impair those obligations; 

(D) the foreign national seeks to enter the United States to visit or 
10  reside with a close family member ( e.g., a spouse, child, or parent) 

who is a United States citizen, lawful permanent resident, or alien 
1 1  lawfully admitted on a valid nonimmigrant visa, and the denial of 

entry would cause the foreign national undue hardship; 12 
(E) the foreign national is an infant, a young child or adoptee, an13 individual needing urgent medical care, or someone whose entry 
is otherwise justified by the special circumstances of the case . . . . 14 

15 82 Fed. Reg. at 45 169. 

16 The Proclamation also instructs that, "[t]he Secretary of State and the Secretary of 

Homeland Security shall coordinate to adopt guidance addressing the circumstances in which 

18 may be appropriate for foreign nationals seeking entry as irmnigrants or 

nonimmigrants." 82 Fed. Reg. at 45168. It further directs the Secretaries to: 

20 [A]ddress the standards, policies and procedures for: 
21 (A) determining whether the entry of a foreign national would not 

pose a threat to the national security or public safety of the United 22 
States; 

23 
(B) determining whether the entry of a foreign national would be 
in the national interest; 
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'#(C) addressing and managing the risks of making such a 
determination in light of the inadequacies in information sharing, 

2 identity management, and other potential dangers posed by the 
nationals of individual countries subject to the restrictions and 

3 limitations imposed by this proclamation; 
4 (D) assessing whether the United States has access, at the time of 

the waiver determination, to sufficient information about the5 foreign national to determine whether entry would satisfy the 
requirements of subsection (i) of this subsection; and 6 

7 (E) determining the special circumstances that would justify
granting a waiver under subsection (iv)(E) of this subsection. 

8 
Id. 

9 
62. Defendants have not yet developed such guidance and have instead proceeded full speed 

to implement the ban, rejecting more than 98% of visa applicants. 
1 1  

12 
III. Plaintiffs have been denied due consideration for a waiver of the Proclamation 

63. Plaintiff Soheil Vazehrad is a U.S. citizen who is employed as a registered dental 

15 hygienist and resides in Napa, California. He filed an application with USCIS for a fiancee visa 

16 for his soon-to-be wife, Ms. Atefehossadat Motavaliabyazani, in April 2016. Ms. 

17 Motavaliabyazani is an Iranian national who currently resides in Iran. USCIS approved Mr. 

18 Vazehrad's petition on May 1 1 ,  2016. Ms. Motavaliabyazani attended her interview at the U.S. 
19 Embassy in Yerevan, Armenia, on October 20, 2016, and was told that her case would go 
20 through routine administrative processing. On January 4, 2018, she received an email stating the 
21  following: 
22 

Dear Applicant: 
23 

This is to inform you that a consular officer found you ineligible 
24 for a visa under Section 212(f) of the Immigration and Nationality 

25 
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�Act, pursuant to Presidential Proclamation 9645. Today's decision 
cannot be appealed .... 

Taking into account the provisions of the Proclamation, a waiver 
will not be granted in your case. 

(Exhibit E) 
64. Thus, Ms. Motavaliabyazani's visa was refused pursuant to the Proclamation and she 

was ineligible for a waiver of the Proclamation, despite the facts that her fiance, Mr. Vazehrad, 

is a U.S. citizen, that her interview took place almost a year before the Proclamation was signed, 

and that, once the Proclamation came into effect, she was never given the opportnnity to request 

a waiver of the Proclamation. 

65. Mr. Benham Babalou is an Iranian national who invested five hundred thousand dollars 

($500,000.00 USD) in the United States as part of his petition for an employment-based fifth 

preference (EB-5) investment visa2 in 201 1 .  USCIS adjudicated his case and sent him an 

approval notice four years later, on December 1 5, 2015 .  Mr. Babalou then attended his 

immigrant visa interview at the U.S. Embassy in Yerevan, Armenia, on May 24, 2016, after 

which his case was placed in administrative processing. On December 22, 2017, six years after 

his initial investment, he received a visa denial via an email identical to that sent to Ms. 

Motavaliabyazani. 

66. Thus, Mr. Babalou's visa was refused pursuant to the Proclamation and he was 

ineligible for a waiver of the Proclamation, despite the facts that the Proclamation would not 

2 The EB-5 investment visa is designed to give permanent resident status to entrepreneurs ( and 
their spouses and unmarried children under 21) who (1) "[m Jake the necessary investment in a 
commercial enterprise in the United States" (either $500,000 or $1 million); and (2) "[p]lan to 
create or preserve 10  permanent full-time jobs for qualified U.S. workers." USCIS, EB-5 
Immigrant Investor Program, https://www.uscis.gov/eb-5 (accessed Jan. 2 1 ,  2018). 
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come irlto exii"tence until almost a year and a half after Mr. Babalou's interview at the Embassy 

2 and, further, that once the Proclamation came into effect, he was never given the opportunity to 

3 request a waiver of the Proclamation. His attorneys continue to request a waiver of the 

4 Proclamation to no avail. 

5 Ms. Hoda Mehrabi Mohammad Abadi is an Iranian national who invested five hundred 

6 
thousand dollars ($500,000.00) in the United States as part of her petition she filed on August 5, 

7 
2014, for an employment-based fifth preference (EB-5) investment visa. USCIS adjudicated her 

8 

case and sent her an approval notice nearly two years later, on June 9, 2016. Ms. Mehrabi 
9 

Mohammad Abadi attended her immigrant visa interview at the U.S. Embassy in Yerevan, 

Armenia, on February 23, 2017, after which her case was placed in administrative processing. 
1 1  

On December 14, 2017, her attorney received the same email that Mr. Babalou received stating 1 2  

that her visa was refused pursuant to the Proclamation and she was ineligible for a waiver. 
13 

68. Her attorney tried to request the Embassy to consider Ms. Mehrabi Mohammad Abadi's 14  

case for a waiver from the Proclamation, but the Embassy responded again on December 17, 

16 2017, with the following: 

Dear inquirer, 

18 Unfortunately, your case is not eligible for a waiver under 
Presidential Proclamation 9645. This refusal under Section 212(f) 

19 of the Immigration and Nationality Act applies only to the current 
visa application. Please be advised that Presidential Proclamation 20 9645 currently restricts issuance of most visas to nationals oflran 
and seven other countries. 2 1  

(Exhibit F) 22 

23 69. This despite the facts that the Proclamation would not come into existence until long 

after her visa interview and, further, that once it came into effect, she was never given the 
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opportuhity to'tequest a waiver of the Proclamation, nor was she informed of her right to be 

2 considered for a waiver. 

I 

Dr. Mahdi Afshar Arjmand is an Iranian national who filed for an EB-IA (alien with 

4 

5 

6 

7 

8 

9 

IO  

I I 

12  

13 

14 

1 5  

16 

extraordinary ability) immigrant visa on December 27, 2016, and received an approval notice on 

January 9, 201 7. He attended his immigrant visa interview with his family on July 25, 2017 at 

the U.S. Embassy in Yerevan, Armenia. The officer informed them that their case looked good, 

but just needed to go through administrative processing. On January 12, 2018, the Embassy 

emailed Dr. Afshar Arjmand the same denial letter that Mr. Babalou and Ms. Mehrabi 

Mohammad Abadi received. The consulate never mentioned anything about a waiver process. 

Dr. Afshar Arjmand had a job offer from the University of California, San Diego, to work as a 

researcher and professor. The Embassy refused to consider Dr. Afshar Arjmand for a waiver 

even though the university had sent multiple emails to the Embassy requesting it to issue Dr. 

Afshar Arjmand's visa so he could start his position there. 

7 1 .  Dr. Ehsan Heidaryan, a world-renowned professor of chemical engineering and Iranian 

national, filed a petition for an employment-based first preference visa for aliens with 

extraordinary ability (EB-IA)3 with USCIS on February 7, 20 1 7. Based on his impressive 

1 8  

1 9  

20 

21  

22 

record of achievements in his field, USCIS approved Dr. Heidaryan's petition on March 3 ,  

20 17. He attended his immigrant visa interview at the U.S. Consulate General in Rio de Janeiro, 

Brazil, on December 23, 2017.  Thereafter, the Consulate emailed Dr. Heidaryan to inform him 

3 To qualify for an EB-IA visa an applicant "must be able to demonstrate extraordinary ability 
in the sciences, arts, education, business, or athletics through sustained national or international 
acclaim." USCIS, Employment-Based Immigration: First Preference EB-1 ,  
https://www.uscis.gov/working-united-states/permanent-workers/employment-based
immigration-first-preference-eb-J (accessed Jan. 2 1 ,  2018). 
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that sirlce he'�-is an Iranian national, his immigrant visa must be refused because of the 

Proclamation. Specifically, the consulate wrote: 

Dear Sir, 

Unfortunately your immigrant visa is refused under Presidential 
Proclamation 9645 and now considered closed. Do not need to fill 
out the questionnaire we sent by email. 

(Exhibit G) 

Not only did the Consulate never mention anything about a waiver process or how Dr. 

Heidaryan could prove his eligibility, but it affirmatively stopped him from even completing his 

visa application. 

72. Ms. Najmeh Maharlouei is an Iranian national currently residing in Shiraz, Iran, where 

she i s  employed as a health researcher and Associate Professor of Community Medicine at 

Shiraz University of Medical Sciences. She filed an application with USCIS for an immigrant 

visa under the category of employment-based second preference (EB-2) with a National Interest 

Waiver4 on June 20, 20 15. Her case was approved on March 4, 2016, and Ms. Maharlouei 

attended her immigrant visa interview at the U.S. Embassy in Yerevan, Armenia, on October 6, 

2016. She was told at that interview that there were no problems with her case, but that she 

would have to undergo routine administrative processing. Ms. Maharlouei received a notice 

4 An applicant can acquire permanent residency under the EB-2 category if she is a foreign 
national who has an advanced degree and exceptional ability in the sciences, art, or business. 
USCIS, Employment-Based Immigration: Second Preference EB-2, 
https://www.uscis.gov/working-united-states/permanent-workers/employment-based
irnmigration-second-preference-eb-2 (accessed Jan. 2 1 ,  2018). This category usually requires 
that the applicant's employer get a labor certification from the U.S. Department of Labor, but an 
applicant can receive a National Interest Waiver of that requirement if she shows that her work 
is in the U.S. national interest. 
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denying'·her vfsa application pursuant to the Proclamation on December 22, 2017 .  She at no 

point had the opportunity to request a waiver of the Proclamation despite the fact that the very 

reason her immigrant visa petition was approved by USCIS was a determination that her work is 

in the U.S. national interest. The Proclamation would not come into existence until more than a 

year after Ms. Maharlouei's interview. 

73. PlaintiffNastaran Hajiheydari is an Iranian national currently residing in Iran where she 

works in the field of Information Technology Business as an Associate Professor at the 

University of Tehran. She filed an application with USCIS for an immigrant visa under the 

category of employment-based second preference (EB-2) with a National Interest Waiver on 

October 14, 20 16. Her case was approved less than 40 days later in November 2016, and Ms. 

Hajiheydari and her family attended their immigrant visa interviews at the U.S. Embassy in 

Yerevan, Armenia, on October 26, 2017.  Their cases were placed in routine administrative 

processing. Ms. Hajiheydari received an email notice denying her family's visa applications 

pursuant to the Proclamation on January 16, 2018. She at no point had the opportunity to request 

a waiver of the Proclamation despite the fact that the very reason her immigrant visa petition 

was approved by USCIS was a determination that her work is in the U.S. national interest. 

74. Plaintiff Afrooz Kharazrni, a U.S. citizen residing in Loveland, Ohio, filed an immigrant 

visa petition with USCIS on June I ,  2004, for her sister, Plaintiff Afshan Alamshah Zadeh, an 

Iranian national currently residing in Iran. Ms. Alamshah Zadeh waited in line for 12 years for 
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her priority dltte5 to become current. USCIS approved her petition in October 2016. The U.S. 

Embassy in Abu Dhabi, UAE, scheduled Ms. Alamshah Zadeh's immigrant visa interview for 

January 7, 2018. She attended the interview and was informed that her immigrant visa was 

denied pursuant to the Proclamation. Ms. Alamshah Zadeh did not have the opportunity to apply 

for a waiver, thus the consular officer did not consider the fact that she has two U.S. citizen 

parents and a U.S. citizen sister with whom she seeks to be reunited, or the fact that she 

patiently waited in line for 12 years for her visa number to become current. 

75. Plaintiff Bamshad Azizi is a U.S. lawful permanent resident residing in San Jose, 

California, and co-founder of a cybersecurity startup in the United States. His parents,
10 

2 

3 

4 

5 

6 

7 

8 

9 

13 

1 5  

25 

Roghayeh Azizikoutenaei and Hojjatollah Azizikoutenaei applied for tourist visas to come visit 
1 1  

him and his sister. They attended their interview at the U.S. Consulate General in Dubai, UAE, 12 
on September 12, 20 17, 12 days before the signing of the Proclamation, and were told that their 

visas would be ready in two weeks. In disbelief at their luck, Mr. and Mrs. Azizikoutenaei asked 

if their visas would really be ready in only two weeks, and the interviewing officer smiled and 
14 

16 confirmed. On October 3, 20 17, they received an email from the Embassy requesting that they 

1 7  send their passports so that their visas could be stamped. They did so and, to their dismay, their 

1 8  passports were returned eleven days later with no visas and with a letter stating that their 
1 9  applications had been placed in administrative processing. After following up multiple times 
20 with the Embassy and receiving only automated responses, Mr. and Mrs. Azizikoutenaei 
21 

22 5 An applicant's priority date is the date upon which her application was filed. An applicant's 
23 priority date must become "current" before she can apply for an adjustment of status to that of 

permanent resident. Spouses, parents, and minor children of U.S. citizens do not have to wait for 
24 visas to become available, so their priority dates are irrelevant, but all other categories of 

immigrants have to wait in line, in some cases for decades, for their priority dates to become 
current. 
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receivel! rejeclions on January 10, 2018. Mrs. Azizikoutenaei was diagnosed with cancer about 

a year ago and had to undergo two surgeries and a series of intense chemotherapy sessions. Mr. 

Azizikoutenaei also had surgery recently. They are both still quite weak and the family just 

wants to be reunited. They were unable to tell officers about their circumstances as they did not 

have the opportunity to request a waiver from the Proclamation at any point. 

Plaintiff Clyde Jean Tedrick II is an American citizen residing in Rockville, Maryland, 
7 

8 

9 

1 0  

1 1  

12  

13 

14 

1 5  

16 

with Plaintiff Mitra Farnoodian-Tedrick, U.S. lawful permanent resident. They assisted Ms. 

Farnoodian-Tedrick's parents, Farajollah Farnoudian and Farangis Emami, with applying for 

tourist visas to attend their wedding on May 27, 2018 .  Mr. Farnoudian and Ms. Emami had 

visited the U.S. before and had fully complied with the terms of their tourist visas. They 

attended their visa interview on October 1 7, 2017, at the U.S. Consulate General in Dubai, 

UAE. Mr. Farnoudian's visa application was placed in administrative processing, but Ms. 

Emami's visa application was approved. Mr. Farnoudian received an email on January 8, 2018,  

informing him that his visa had been denied pursuant to the Proclamation. Ms. Emami was 

never notified that her already-approved visa had been denied pursuant to the Proclamation, but 

only found out after checking the status of her case online. At no point did anyone in the family 

1 8  

1 9  

20 

21 

22 

23 

have an opportunity to request a waiver. Due to the lack of opportunity to request a waiver, Mr. 

Tedrick and Ms. Farnoodian-Tedrick were forced to cancel their wedding. 

77. Plaintiff Tannaz Toloubeydokhti is a U.S. citizen who resides in San Diego, California. 

She is employed as an obstetric-gynecologist and has dedicated her career to improving the lives 

of American mothers and babies. She is herself in her last trimester of pregnancy and, knowing 

how difficult labor and caring for a newborn can be, she seeks family support for help both in 

delivery of the baby and with childcare afterwards. Ms. Toloubeydokhti petitioned for 
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immigrruJt vis.rs for her parents, Fathollah Tolon Beydokhti and Behnaz Malekghaeini, Iranian 

nationals, on September I, 20 I 6. Their cases were approved, and her parents attended their 

immigrant visa interviews on December 21 ,  2017, at the U.S. Embassy in Yerevan, Armenia. 

Mr. Beydokhti and Ms. Malekghaeini, went prepared to their interviews, ready to request 

waivers of the Proclamation with supporting documents in hand. But when they presented their 

documents, the officer refused to review them, told them that they did not qualify for a waiver, 

and their visas were denied. 

78. Plaintiff Mara! Charkhtab Tabrizi is a U.S. lawful permanent resident residing in 

Arizona who is married to a U.S. citizen and is pregnant with her first child. Her parents, 

Plaintiffs Zahra Rouzbehani and Bahram Charkhtab Tabrizi, who have traveled to the United 

States many times before, applied for tourist visas to witness the birth of their first grandchild. 

They attended their interviews at the U.S. Consulate General in Dubai, UAE, on October 19, 

20 17. Ms. Rouzbehani was approved right away, but Mr. Charkhtab Tabrizi's case was sent for 

administrative processing. Ms. Rouzbehani decided to not send the passport for visa stamping 

immediately, but to wait for her husband's administrative processing to be completed first so 

that they could travel together to the United States. Immediately after the Supreme Court 

18 allowed the Proclamation to go into effect, Ms. Rouzbehani sent her passport for visa stamping. 

Near the end of December 2017, the passport was returned without a visa and their visas were 

refused pursuant to the Proclamation. They were not given the opportunity to apply for a waiver. 
2 1  Had they been given that opportunity, Ms. Charkhtab Tabrizi's parents would have told 
22 

the adjudicating officer that they wanted to be there to support their daughter for a number of 
23 

reasons. The first is financial. Ms. Charkhtab Tabrizi's household finances depend heavily on 
24 

her salary and, because she is a contractor for Google and has been there for less than 12 months 
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I and is therefore not eligible for maternity leave or for time off under the Family Medical Leave 

2 Act. she had planned to return to work as soon as possible. Without her parents, Ms. Charkhtab 

3 Tabrizi will be unable to go back to work as quickly as she had hoped and will be unable to 
4 afford daycare after an unpaid leave during which time she and her husband will be depleting 
5 their savings. The second reason is medical. Ms. Charkhtab Tabrizi has a connective tissue 
6 disorder which has caused her severe pain during her pregnancy and makes her daily activities 
7 

very difficult. She had hoped that her parents could be there to support her during her recovery 
8 

so she could go back to work quickly; this is important because her contract may end before she 
9 

has fully recovered and she may lose all of her benefits and her opportunity to extend her 
10 

contract. The denial of Ms. Rouzbehani' s and Mr. Charkhtab Tabrizi' s visas is causing Ms. 
1 1  

Charkhtab Tabrizi severe financial hardship and may even cost her her job. 12 
80. Plaintiff Maryam Mozafari is a U.S. permanent resident currently residing in San13 
Francisco, California. She is pregnant and wanted her parents, Ms. Nahid Golestanian and Mr. 

15  Mohammad Mehdi Mozaffary, to come visit her and provide her the support she needs during 

16  this stressful time. They had both visited the United States in 2014, and had left the country well 

17 in advance of the expiration of their visas, and were thus confident they would be granted tourist 

18 visas again. On December 28, 2016, they applied for tourist visas at the U.S. Consulate General 
19 in Dubai, UAE. Ms. Golestanian's visa was granted immediately. Mr. Mozaffary was asked for 
20 his mandatory military service documents. He did not have them with him, as the documents 

24 

were not mentioned in the list of required documents for the visa application, and he was asked 

to reapply and bring the documents with him to the next interview. 

8 1 .  Because of the timing of the first two travel bans, Mr. Mozaffary had to delay his 

interview, and was not able to get back in to the Consulate until July 30, 2017. He was told by 
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the con'sular 6°fficer that his documents appeared to be in order, but that he would be sending 

2 MN Mozaffary additional forms to fill out. Mr. Mozaffary received the forms in August and 

3 returned them to the Consulate soon thereafter. For the next several months, Ms. Mozafari and 
4 Mr. Mozaffary sent several emails to the Consulate to inquire about the status of the cases, but 
5 either received no reply at all or a system-generated standard response. On January 1 1 , 20 1 8, 
6 Mr. Mozaffary's visa was denied pursuant to the Proclamation. He did not have an opportunity 
7 

to request a waiver. Mr. Mozaffary suffers from a heart condition which requires that he be 
8 

accompanied at all times. During this time, Ms. Golestanian came to the United States to visit 
9 

Ms. Mozafari. She wants to stay with Ms. Mozafari to support her during her pregnancy, but she 

feels tom between her daughter and her ailing husband. She has been put in an impossible
1 1  

12 position. 

82. Despite the fact that the Proclamation contains examples of specific circumstances under 13  

which issuance of a waiver to an applicant would be appropriate, Defendants have abrogated 14 

15 their duty to consider Plaintiffs' individual circumstances-all of which fall cleanly under one 

16 or more of these examples-and have instead engaged in categorical refusals to consider waiver 

17  applications and, thus, categorical denials of  visas to the individuals affected by the travel ban. 

1 8  

1 9  IV. President Trump's ongoing promise to implement "a total and complete 
shutdown of Muslims entering the United States" 20 

83. Prior to his election, President Trump campaigned on the promise that he would ban 21 

22 Muslims from entering the United States. On December 7, 2015, then-candidate Trump issued a 

23 press release calling for "a total and complete shutdown of Muslims entering the United States." 

25 
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Donald!l. Trump Campaign, Donald J. Trump Statement on Preventing Muslim Immigration I 

2 (D(;,C, 7, 2015). (Exhibit H) 

3 84. When asked on the following day what the customs process would look like for a 
4 Muslim non-citizen attempting to enter the United States, candidate Trump stated, "[T]hey 
5 would say, 'are you Muslim?"' Nick Gass, Trump not bothered by comparisons to Hitler, 

6 POLITICO (Dec. 8, 201 5), https://www.politico.com/trump-muslims-shutdown-hitler
7 

comparison. Candidate Trump then confirmed that, if they answered in the affirmative, they 
8 

would not be allowed into the country. Id. 
9 

85. On June 13, 2016, candidate Trump reiterated his promise to ban all Muslims entering 
10  

this country until the United States is "in a position to properly and perfectly screen those
1 1  

people coming into our country." Ryan Teague Beckwith, Read Donald Trump 's Speech on the 1 2  

14 

Orlando Shooting, TIME (Jun. 1 3, 2016), http://time.com/4367120/orlando-shooting-donald

trump-

15 transcript/. 

16 86. In a foreign policy speech delivered on August 1 5, 2016, candidate Trump noted that the 

United States could not "adequate[ly] screen[]" immigrants because it admits "about 100,000 

18 permanent immigrants from the Middle East every year." Donald Trump Foreign Policy Speech 

in Youngstown, C-SPAN (Aug. 15, 20 16), https://www.c-span.org/video/?413977-1/donald
20 trump-delivers-foreign-policy-address (quoted remarks at 50:46). Candidate Trump proposed 
21  creating an ideological screening test for immigration applicants, which would "screen out any 
22 

24 

who have hostile attitudes towards our country or its principles - or who believe that Sharia law 

should supplant American law." He referred to this proposal as "extreme, extreme vetting." Id. 
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I 87. �n Julie 5, 2017, after litigation against the first travel ban led to its replacement by a 

2 revised ban, President Trump issued a series of tweets criticizing the revision and calling for a 

3 return to the first travel ban. He stated, "The Justice Dept. should have stayed with the original 

4 Travel Ban, not the watered down, politically correct version they submitted to S.C." (Exhibit I) 

5 President Trump also tweeted: "People, the lawyers and the courts can call it whatever they 
6 

want, but I am calling it what we need and what it is a TRAVEL BAN!" (Exhibit J) 
7 

88. Defendants have pointed to the existence of a waivers provision in the Proclamation as 
8 

proof of its constitutionality. But the president's statements, both before and during his time in 
9 

office, combined with the blanket denials of waivers and visas to applicants from the banned 
10  

Muslim-majority countries lay bare Defendants' intent to institute a complete ban on Muslims
1 1  

entering the United States. 12  

13  

President Trnmp's promise to end family reunification, a.k.a. chain migration 

On January 4, 2018, President Trump tweeted, " . . .  We must BUILD TIIE WALL, stop 

16  illegal immigration, end chain migration & cancel the visa lottery." (Exhibit K) 

On January 16, 2018, President Trump tweeted, "[W]e need to keep America safe, 

1 8  including moving away from a random chain migration and lottery system, to one that is merit

based." (Exhibit L) 

20 91 .  On January 25, 2018, the White House issued a fact sheet entitled, "White House 
21  

Framework on Immigration Reform & Border Security," where it stated one of the 
22 

administration's goal is to "[p]romote nuclear family migration by limiting family sponsorship 

to spouses and minor children only (for both Citizens and LPRs), ending extended-family chain 

migration." (Exhibit M) 
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Defenaants have changed the terms of the travel ban that they themselves wrote byI 92. 

cat�gorically limiting the number of visa applicants who can request consideration for a waiver 

3 

2 

of the travel ban. Defendants are therefore bypassing Congress and the INA and working to 

4 effectively end family reunification in the banned countries. 
5 

6 

7 

8 
VI. Existing guidance from the State Department is inadequate to guide either 

9 consular officers or visa applicants with respect to the Proclamation's waiver 
process

1 0  

1 1  
The guidance provided by the Proclamation itself is minimal, and the Proclamation 

directs the Secretary of State and the Secretary of Homeland Security to develop specific 12  
guidance for consular officers and visa applicants on how the waivers provision will be 

implemented. 82 Fed. Reg. at 45168; see Washington v. Trump, 847 F.3d 1 1 5 1 , I 1 69 (9th Cir. 

2017) ("The Government . . .  has offered no explanation for how these [ discretionary waiver] 

16 provisions would function in practice: how would the "national interest" be determined, who 

17 would make that determination, and when?"). 

1 8  94. After the Supreme Court's lifting of the stays on the Proclamation, the State Department 
19 issued guidance regarding its immediate implementation on its website. Dep 't  of State, New 

20 Court Order on Presidential Proclamation (Dec. 4, 2017), https://travel.state.gov/content/travel/ 
21  en/News/visas-news/new_ court_ orders_ on _presidential_proclamation.html. (Exhibit N) The 
22 

guidance indicates that consular officers will review eligibility for a waiver at the time of an 
23 

applicant's interview. Id. 

25 
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I 95. '13ut th�· State Department's guidance does not offer definitions of key terms from the 

2 Prdtlamation's waivers provision like "undue hardship" or "significant contacts" or any 

3 explanation for how applicants can show that their entry into the United States would be in the 

4 national interest. 
5 This lack of clarity leaves applicants guessing as to what the standards of eligibility are 
6 for waivers- whether their hardships are undue, whether their contacts are significant-and 
7 

presumably also leaves consular officers guessing as to which applicants are eligible. 
8 

97. The State Department's guidance does provide a definition of "close family member," 
9 

and indicates that the definition for purposes of the Proclamation is the same as the definition 
10 

for "immediate relative" that can be found elsewhere in immigration law. See 8 U.S.C.
1 1  

§ 1 15 1(b)(2)(A)(i). 12  

13 But according to an email received by counsel from the U.S. Consulate General in 

14 Vancouver, Canada, visa applicants who seek to be reunited with a parent in the U.S. are 

15 ineligible for consideration of a waiver if they are over 21  years old, the opposite of the 

16  definition under the rest of immigration law. The email exchange reads in relevant part as 

17  follows: 

1 8  

1 9  
COUNSEL: [I]t appears as though my client, [REDACTED], has 
been denied the opportunity to request a waiver of the presidential 
proclamation. 

20 

21 

22 

According to the presidential proclamation itself and guidance on 
the State Department's website, foreign nationals who seek to 
enter the US to be reunited with a close family member ( e.g. 
spouse, child, or parent) are eligible for requesting a waiver. 

My client is the daughter of a United States citizen. Could you 
kindly explain why your office has denied my client the 
opportunity to request a waiver of the presidential proclamation? 

COMPLAINT - 28 

Document  ID:  0.7.22688.28397-000001  



         


          


         


     


         


             


    


 


 

            


          


 

            


            

 


            


   


            


                


              


             


            


                


             


  


             


             


             


  


 

 

 







 

 

 

 

 

 































 

 

 




  

2 

3 

4 

5 

6 
7 

8 

9 

10  

1 1  

12 

13 

14  

15 

1 6  

1 7  

18  

19 

20 

21 

22 

23 

24 

25 

Case 3:18-cv-01587 Document 1 Filed 03/13/18 Page 29 of 45 

'! CONSULATE: A consular officer may issue a visa based on a 
listed waiver category to nationals of countries identified in the 
Presidential Proclamation on a case-by-case basis. 

It has been determined that your client, [REDACTED], does not 
meet the definition of close family as she is over 21 years of age. 

This decision cannot be appealed. 

(Exhibit O) 

99. Defendants have thus limited the meaning of "close family member'' to suit their 

intended goal of broadly denying waivers to applicants from banned countries. 

1 00. The guidance also does not explain how consular officers should consider the eligibility 

for a waiver of applicants, like several Plaintiffs, who were interviewed prior to implementation 

of the Proclamation but were in administrative processing during the periods when the 

Proclamation was being implemented. 

101 .  Nor does the guidance explain how applicants stuck in administrative processing should 

handle the situation. Applicants are thus at a loss for what to do-they do not know whether 

they are supposed to contact the embassy or whether the embassy will contact them; whether 

they should wait until administrative processing is completed or request a waiver while their 

cases are still pending administrative processing. Applicants fear that, if they contact the 

embassy, attention will be brought to their cases, which will result in an immediate denial due to 

the Proclamation. This fear is not unfounded: counsel have personal knowledge of cases in 

which this occurred. 

I 02. Visa applicants have stated that when they attend interviews at embassies and consulates 

abroad, the officers inform them that waivers are processed in Washington, D.C. This undercuts 

the State Department's guidance which states that visa applicants ' eligibility for waivers will be 
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determined bf the consular officer at the time of the interview and further muddies the water. 

2 Ap�licants do not even know who is adjudicating their requests for waivers, much less what the 

3 standards are to qualify for one. 
4 103. In a letter to two U.S. senators published on March 6, 2018, the State Department issued 
5 more guidance on the waiver process. (Exhibit B) This guidance contradicts both the 
6 Proclamation and the State Department's previous guidance on the process. 
7 

8 
104. For example, the letter states that "the applicant's travel may be considered in the 

9 
national interest if the applicant demonstrates to the consular officer's satisfaction that a U.S. 

10  
person or entity would suffer hardship if the applicant could not travel until after visa 

1 1  
restrictions . . . are lifted." Id. Neither the Proclamation nor the guidance from the State 

12  Department's website ever make any mention of visa applicants being required to show that 

13 U.S. citizens or entities would suffer hardship if the applicant were not granted a visa, which 

belies the State Department's contention that "[t]he Department's worldwide guidance to 

consular officers regarding waivers is drawn directly from the Proclamation." Id. 

16 105. It is thus clear that Defendants are making things up as they go along, saying one thing 

17 on government websites, another thing to visa applicants and attorneys, and yet another thing 

18  when a U.S. senator is doing the inquiring. 
19 

20 

21 
VII. Denial letters issued by consular officers reveal Defendants' policy and practice 

of refusing to give applicants due consideration for waivers 

22 I 06. Defendants provided the consulates and embassies abroad with a template letter to give 

to visa applicants when they have been denied a visa pursuant to the Proclamation. The letter 

24 has two options for a consular officer to select: (I) "Taking into account the provisions of the 

25 
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1 Proclat11ation;! a waiver will not be granted in your case"; or (2) "The consular officer is 

2 reviewing your eligibility for a waiver under the Proclamation." (Exhibit P) 

3 107. This begs the question: why are consular officers not considering all applicants for a 
4 waiver? And on what basis does an officer decide in the first instance whether an applicant 

should be considered for a waiver at all? 
6 

108. These form letters betray Defendants ' policy and practice of judging applicants ' 
7 

eligibility for waivers based not on their personal circumstances or on a consideration of the 
8 

guidance provided by the Proclamation, but instead on applicants' nationality and country of 
9 

origin. 

1 09. These form letters also contradict the guidance found on the State Department website. 
1 1  

See Dep't of State, New Court Order on Presidential Proclamation (Dec. 4, 2017), 12 
https:/ /travel.state.gov/content/travel/en/News/visasnews/new _court_ orders_ on _presidential_pr13 

14 oclamation.html. That guidance tells officers that if they are faced with a visa applicant who is 

subject to the Proclamation, they will determine whether the applicant "may be eligible for a 

16 waiver under the Proclamation and therefore issued a visa." The guidance goes on to state 

explicitly that, "[a] consular officer will carefully review each case to determine whether the 

1 8  applicant is affected by the Proclamation . . .  and, if so, whether the applicant qualifies for an 

exception or a waiver." Id. 

1 10. The fact that the form letters reveal that officers are not considering all applicants for 
21 waivers, and that the letters are inconsistent with the guidance given by State Department which 
22 

explicitly tells officers to consider all applicants, shows that Defendants are making decisions 
23 

based on inappropriate considerations of country of origin and nationality and not on valid and 
24 

good faith considerations of applicants' personal circumstances. 
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2 ,,;NIii. Plaintiffs and proposed class members have suffered and continue to suffer 
irreparable harm because of the flawed waiver process 

3 
1 1 1 .  Defendants' reckless and irresponsible implementation of the Proclamation, and their4 
policy and practice of refusing to consider in good faith the facts of individual cases, has caused 

6 
significant and irreparable harm to Plaintiffs and proposed class members. 

7 1 12. Mr. Vazehrad has suffered a loss of consortium as he has been deprived and continues to 

8 be deprived of the opportunity to be with his fiancee, Ms. Motavaliabyazani. Both Plaintiffs are 

9 suffering ongoing severe emotional and mental distress as a result of their prolonged separation. 

Because the Proclamation made the travel ban of indeterminate length, the separation may well 

1 1  be permanent. The couple have also paid thousands of dollars in attorney's fees, filing fees, 

12 travel costs, and medical fees, which they will never recoup. 
13 1 13. Mr. Babalou is at risk of losing a $500,000 investment in the United States. From his 

home in Iran, he is unable to fulfill the duties assigned to him as part of running a business, 

unable to oversee the U.S. citizens he has employed, and therefore unable to effectively grow 
16 

his business and continue contributing to the U.S. economy. In addition to the large investment 
17  

he made into a U.S. business, Mr. Babalou has incurred substantial incidental costs over the last 
1 8  

seven years, including $50,000 paid to a regional center for assistance with overseeing his
19  

investment and thousands of dollars more in attorney's fees, filing fees, travel costs, and 

medical fees. These are costs that Mr. Babalou can never recoup. 2 1  

1 14. Ms. Mehrabi Mohammad Abadi is also at risk of losing a $500,000 investment in the22 

23 United States. From her home in Iran, she is unable to fulfill the duties assigned to her as part of 

24 running a business, unable to oversee the U.S. citizens she has employed, and therefore unable 
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I to effec'tively·�ow her business and continue contributing to the U.S. economy. In addition to 

2 het¥large investment, Ms. Mehrabi Mohammad Abadi incurred substantial incidental costs, 
3 including $50,000 paid to a regional center for assistance with overseeing her investment and 
4 thousands of dollars more in attorney's fees, filing fees, travel costs, and medical fees. These are 
5 costs that Ms. Mehrabi Mohammad Abadi will never recover. 
6 

1 15. Dr. Afshar Arjmand risks losing a once-in-a-lifetime research and teaching opportunity 
7 

at the University of California, San Diego, one of the world's leading public research 
8 

universities. This despite the fact that Dr. Afshar Arjmand was deemed by USCIS to be 
9 

"extraordinary"-and it would thus clearly be in the U.S. national interest to allow him to 
10 

enter- and despite the university's persistence and assistance in the matter borne of its desire to 1 1  

12 secure Dr. Afshar Arjmand and his prodigious talent and expertise for its faculty. In addition to 

missing out on this incredible opportunity, he has also paid thousands of dollars in attorney's 13 

14 fees, filing fees, travel costs, and medical fees, which he will be unable to recoup. 

15 1 16. Dr. Heidaryan risks losing the opportunity to use his hard-won skills and experience, 

16 deemed "extraordinary " by USCJS, to conduct research and teach in his area of expertise

17  chemical engineering-in America's top tier universities. Relatedly, Dr. Heidaryan risks losing 

18  the opportunity to take advantage of the substantial resources American universities have to 
19 more effectively further his research and, thus, the opportunity to contribute his expertise to the 
20 United States. He has also paid thousands of dollars in attorney's fees, filing fees, travel costs, 
21 and medical fees, which he cannot recover. 
22 

24 

I 17. Ms. Maharlouei also risks losing the opportunity to conduct research in the United States 

in her field of medical sciences, despite the fact that USCJS already deemed her research to be 

in the U.S. national interest. Ms. Maharlouei risks losing the opportunity to take advantage of 
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I Americnn uni�ersities' substantial resources to more effectively further her research and, thus, 

2 th�pportunity to contribute her substantial expertise to the United States. She has also paid 

3 thousands ofdollars in attorney's fees, filing fees, travel costs, and medical fees, which she will 

4 be unable to recoup. 

1 18. Ms. Hajiheydari risks losing the opportunity to conduct research in the United States, 
6 

despite the fact that USCIS already determined that her work is in the U.S. national interest. Ms. 
7 

Hajiheydari risks losing the opportunity to take advantage of American universities' substantial 
8 

resources to more effectively further her research and, thus, the opportunity to contribute her 
9 

expertise to the United States. She has also paid thousands of dollars in attorney's fees, filing 

fees, travel costs, and medical fees, for herself and three family members, all of which she will
1 1  

be unable to recoup. 12 
1 19. Plaintiff Afrooz Kharazmi and Plaintiff Afshan Alamshah Zadeh waited in line for more 13 

than 12 years for Ms. Alamshah Zadeh's priority date to become current, enduring years of 14 

hardship, separation, and sacrifice. Ms. Alamshah Zadeh's entire family are American citizens 

16  residing in the United States, and she is therefore at risk of permanently losing the ability to visit 

17 any member of her family and being left permanently alone in Iran. The sisters have also paid 

18 thousands of dollars in attorney's fees, filing fees, travel costs, and medical fees, which they 

19  cannot recover. 

120. PlaintiffBamshad Azizi and his parents, Roghayeh and Hojjatollah Azizikoutenaei, have 
21 suffered and are suffering significant emotional distress at their ongoing separation. Mrs. 
22 

Azizikoutenaei has been suffering from cancer for the last year and Mr. and Ms. Azizikoutenaei 

both recently underwent surgeries. All the family wants is to be together, but, because the travel 
24 

ban is of an indeterminate length, and Mr. and Mrs. Azizikoutenaei are quite weak after their 
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I illnesse� and surgeries, they are unsure that they will ever get to be reunited. This prospect is 

2 a!sG causing Mr. Azizi and his parents ongoing and significant emotional distress. The family 

3 have paid thousands of dollars in attorney's fees, filing fees, and travel costs, which they will be 
4 unable to recoup. 
5 121 .  Plaintiff Clyde Jean Tedrick II and Plaintiff Mitra Famoodian-Tedrick cancelled their 
6 wedding and lost $3,976.76 because of Defendants' denial of Plaintiff Farajollah Famoudian 
7 

and Plaintiff Farangis Emami's case. They have all suffered considerable stress in connection 
8 

with the wedding and have lost, perhaps permanently, an experience that everyone should get to 
9 

enjoy: celebrating a wedding with one's parents. They have also paid thousands of dollars in 
10 

attorney's fees, filing fees, and travel costs, which they cannot recoup. 
1 1  

122. Plaintiff Tannaz Toloubeydokhti has suffered significant emotional distress as she has 12 
been deprived of the opportunity to have her parents, Mr. Fathollah Tolou Beydokhti and Ms. 13 
Behnaz Malekghaeini present during her pregnancy. They are also at risk of missing the birth of 14 
Ms. Toloubeydokhti's child. These experiences are ones none of them can ever get back and this 

1 6  loss is irreparable. Ms. Toloubeydokhti is also at risk of enduring a significant financial burden, 

as she had hoped that her parents would assist her with childcare for her newborn. She may have 

18 to seek hired help, an expensive prospect. Ms. Toloubeydokhti and her parents have also paid 
19 thousands of dollars in attorney's fees, filing fees, and travel costs, which they will be unable to 
20 recoup. 
2 1  123. Plaintiff Mara! Charkhtab Tabrizi has suffered significant emotional distress as she was 
22 

24 

deprived of the opportunity to have her parents, Plaintiffs Zahra Rouzbehani and Bahram 

Charkhtab Tabrizi, present during her pregnancy. She also suffered increased physical pain and 

suffering, as she has a connective tissue disorder with associated pain that would have been 
25 
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lessenefi witlf.'the assistance of her parents. Additionally, Ms. Rouzbehani and Mr. Charkhtab 

Taarizi missed the birth of their first grandchild. This is an experience none of them can never 

get back and their loss is therefore irreparable. Ms. Charkhtab Tabrizi is also at risk of enduring 

a significant financial burden, as she had hoped that her parents would assist her with childcare 

for her newborn. Because Ms. Charkhtab Tabrizi cannot take paid time off, without her parents' 

assistance, she will have to increase the amount of time she takes off, thereby losing far more 

money than she would have had her parents been present. Her unpaid leave, potentially 

extended due to Ms. Rouzbehani and Mr. Charkhtab Tabrizi's absence, may also result in the 

cancellation of her job contract and the loss of her medical benefits, harms that would be 

irreparable. Ms. Charkhtab Tabrizi and her parents have also paid thousands of dollars in 

attorney's fees, filing fees, and travel costs, which they will be unable to recoup. 

124. Applicants are told in their denial letters they can apply for visas again. But Defendants 

have no protocols in place and, despite having more than five months to do so, have issued no 

guidance to officers or applicants. Thus, applicants will have to pay application fees, buy plane 

tickets, make hotel reservations, and pay, again, all of the costs associated with applying for a 

visa and traveling to a U.S. embassy to attend yet another interview with no hope of achieving a 

different result. 

125. As a result, Plaintiffs' rights continue to be violated and they continue to be separated 

from their families, jobs, research, and investments on the basis of the unlawful and 

unconstitutional waiver process. 

CLASS ALLEGATIONS 
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I 126. •1ndiviclual Plaintiffs bring this action as a class action pursuant to Federal Rules of Civil 

2 Procedure 23(b )(I) and (b )(2), on behalf of themselves and all other persons similarly situated. 

3 A class action is proper because the class is so numerous that joinder of all members is 
4 impractical, this action involves questions of law and fact common to the class, Plaintiffs' 
5 claims are typical of the claims of the class, Plaintiffs will fairly and adequately protect the 
6 interests of the class, and Defendants have acted on grounds that apply generally to the class, so 
7 

that final injunctive relief or corresponding declaratory relief is appropriate with respect to the 
8 

class as a whole. 
9 

127. In addition to the named plaintiffs, there are many other similarly situated individuals 

who have been denied waivers and visas pursuant to the Proclamation. Each of these similarly 
1 1  

situated individuals is entitled to bring a complaint for declaratory and injunctive relief to 12  
prohibit Defendants' policy, pattern, and practice of denying waivers and visas to applicants 13 
from banned countries without a good faith consideration of their applications. 14 

15 128. The proposed class is defined as follows: 

16 All petitioners and beneficiaries of immigrant or nonimmigrant 
visa petitions that were refused or will be refused pursuant to the 

18 

20 

Proclamation without the opportunity to request a waiver of the 
Proclamation or that were refused or will be refused despite
clearly falling under the examples provided by the Proclamation 
for circumstances under which a waiver may be appropriate. All 
individuals who were or will be considered for a waiver of the 
Proclamation and refused a waiver due to Defendants' narrow and 
incorrect definition of a "close family member." 

21 129. The proposed class meets the requirements of Rule 23(a)(I) because it is so numerous 
22 

that joinder of all members is impracticable. The number of individuals who have been wrongly 

denied waivers is not known with precision by Plaintiffs but is easily ascertainable by 
24 

Defendants. On any given day, thousands of visa applications are adjudicated at embassies and 
25 
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1 consulm:es ab'road. As such, more individuals will become class members in the future, as 

2 Defendants continue to deny applicants a good faith opportunity to request a waiver of the 
3 Proclamation. The members of the class are ascertainable and identifiable by Defendants. 
4 130. The proposed class meets the commonality requirements of Rule 23(a)(2) because all 
5 proposed class members have been or will be subject to Defendants' common policy, pattern, 
6 

and practice ofrefusing to consider applicants for waivers of the Proclamation. Plaintiffs and the 
7 

proposed class share the same legal claims, which include, but are not limited to: whether 
8 

Defendants' refusal to consider applicants for waivers in good faith and failure to develop
9 

standards or guidance for consular officers and visa applicants to follow violate the AP A, the 
10 

INA, and the Due Process Clause of the Fifth Amendment. 
1 1  

13 1 .  Similarly, the proposed class meets the typicality requirements of Rule 23(a)(3) because 12 
the claims of the representative Plaintiffs are typical of the claims of the class as a whole. 

Plaintiffs, as with the class they seek to represent, are all individuals who have been or will be 

1 5  denied the chance to request a waiver of the Proclamation and who have been or will be stymied 

1 6  in their attempts to apply by a dearth of guidance from Defendants. 

17  132. The adequacy requirements of Rule 23(a)(4) are also met. Plaintiffs know ofno conflict 

1 8  between their interests and those of the proposed class. Plaintiff seek the same relief as other 
1 9  members of the class, namely that the Court (a) order Defendants to immediately cease their 
20 unlawful policy and/or practice of refusing to receive or consider requests for waivers of the 
21  Proclamation; (b) retract visa denials due to the arbitrary and capricious nature of Defendants' 
22 

decision to implement the ban without appropriate guidance in place; ( c) provide clear guidance 
23 

that defines key words and sets clear standards for consular officers and applicants to use; and 

(d) abide by the terms of the Proclamation and consider case-by-case waivers in good faith. In 
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defending then- own rights, the individual Plaintiffs will defend the rights of all class members 

2 failily and adequately. Plaintiffs are represented by counsel with deep knowledge of immigration 

3 law and extensive experience litigating class actions and complex cases. Counsel have the 

4 requisite level of expertise to adequately prosecute this case on behalf of Plaintiffs and the 

5 proposed class. 
6 

133. The proposed class satisfies Rule 23(b )(2) because Defendants have acted on grounds 
7 

generally applicable to the class in refusing to fairly adjudicate waiver requests. Thus, final 
8 

injunctive and declaratory relief is appropriate with respect to the class as a whole. 
9 

10 

1 1  
CAUSES OF ACTION 12 

COUNT ONE 13 
(Violation of Administrative Procedure Act) 

14 
134. Plaintiffs repeat and incorporate by reference each and every allegation contained in the 

preceding paragraphs as if fully set forth herein. 
16  

17 
135. The APA prohibits federal agency action that is "arbitrary, capricious, an abuse of 

18 
discretion, or otherwise not in accordance with law," or is conducted "without observance of 

20 

procedure required by law." 5 U.S.C. § 706(2). 

136. The INA prohibits discrimination in the issuance of immigrant visas based on 

21  nationality, place of birth, or place of residence. 8 U.S.C. § l 152(a)(l)(A). The INA's 

22 implementing regulations specify the procedures for issuance or denial of a visa. 22 C.F .R. 

23 42.81; 22 CFR 41 . 121 ;  22 C.F.R. § 40.6. Under these regulations, a denial must be based on 

24 legal grounds and made in conformance with the INA. 
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1 ,!In del1ying waivers and visas to Plaintiffs and proposed class members based on their 

2 C01'Jltry of origin or nationality, Defendants have acted arbitrarily, capriciously, and not in 

3 accordance with the INA. 

4 138. Defendants' actions have resulted in the indefinite-and possibly permanent
5 separation of U.S. citizens and U.S. lawful permanent residents from their family members in 
6 

contravention of Congress' purpose in enacting the INA: promoting family reunification. This 
7 

conduct is not in accordance with the INA. 
8 

9 
Defendants have discriminated against Plaintiffs and proposed class members based on 

10  
the proscribed grounds in implementing the Proclamation's waivers provisions. In this respect, 

1 1  
they have failed to use the discretion granted them by law. They are therefore in violation of the 

12  APA. 

13  140. Defendants have a non-discretionary duty under the Proclamation to develop standards 

to guide visa applicants in compiling their applications for waivers and for consular officers to 

reference in adjudicating waiver and visa applications. See 82 Fed. Reg. at 45168. Defendants 

1 6  have failed to promulgate such guidance and have nonetheless proceeded in denying waivers 

1 7  and visas. Defendants have also failed to follow existing procedures prescribed by the INA and 

1 8  implementing regulations and the Foreign Affairs Manual in issuing these denials. In failing to 

develop or follow any procedures, instead basing their decisions on applicants' country of origin 

20 

21  

22 

23 

or nationality, Defendants have conducted themselves arbitrarily and capriciously and in 

contravention of the Proclamation, the INA, and the U.S. Constitution, and they have thus 

violated the AP A. 

24 

25 
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I 141 .  Defenclants' violations of these laws have harmed and continue to harm Plaintiffs and 

2 proposed class members by indefinitely denying them access to their families and to economic 

3 and research opportunities. 

4 

COUNT TWO 

6 (Violation of Due Process Clause of the Fifth Amendment) 

142. Plaintiffs repeat and incorporate by reference each and every allegation contained in the 7 

8 preceding paragraphs as if fully set forth herein. 

9 143. The Due Process Clause of the Fifth Amendment of the U.S. Constitution protects all 

individuals from the government denying equal protection of the law. 

I I  144. The blanket denials of visas to applicants from banned countries without the opportunity 

12 to argue for a waiver from the Proclamation, together with statements made by Defendants 

13 
concerning their intent and the application of the travel ban, makes clear that Defendants are 

14 
targeting individuals for discriminatory treatment based on their country of origin or nationality, 

without any lawful justification. 

16 
145. Defendants' implementation of the waivers provision has a disparate impact on 

17 
applicants from certain countries and of certain nationalities. 

1 8  

146. Defendants' discriminatory implementation of the waivers provisions serves no 
19  

compelling government interest and is not narrowly tailored. 

147. Defendants' conduct violates the Fifth Amendment's guarantee of equal protection. 
21 

148. The Due Process Clause of the Fifth Amendment also prohibits the federal government22 

23 from depriving individuals of their fundamental rights without due process of law, 1.e., 

24 substantive due process. 
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149. <ll'laint{ffs' fundamental rights include their right to the "integrity of the family unit." 

2 Stanley v. Illinois, 405 U.S. 645, 651 (1972). 

3 150. The implementation of the waiver provision of the Proclamation directly and 

4 substantially infringes on Plaintiffs' fundamental rights. 
5 1 5 1 .  The Due Process Clause forbids Defendants from infringing on Plaintiffs' fundamental 
6 rights unless the infringement is narrowly tailored to serve a compelling governmental interest. 
7 

152. As applied, the Proclamation's waivers provision fails this test. It is not narrowly 
8 

tailored to protect national security interests-it operates to block nearly all persons from 
9 

banned countries from entry into the United States, regardless of their relationship to violence or 
10 

terrorism. It is both under- and over-inclusive. 
1 1  

153. The Due Process Clause of the Fifth Amendment guarantees procedural due process 12 
rights, e.g., the right to fair and impartial processes, even to foreign nationals. Those due process 

rights are implicated by the deprivation of a fundamental liberty interest, e.g., family integrity, 

15 and they may also arise from statute. See Lanza v. Ashcroft, 389 F .3d 9 I 7 ,  927 (9th Cir. 2004) 

16 ("The due process afforded aliens stems from those statutory rights granted by Congress and the 

1 7  principle that 'minimum due process rights attach to statutory rights."') ( quoting Dia v. 

1 8  Ashcroft, 353 F.3d 228, 239 (3d Cir. 2003). The INA and its implementing regulations mandate 

various procedures for the processing of visas, procedures which Defendants have failed to 
20 follow. 
21 In refusing to consider Plaintiffs' applications in good faith, Defendants have violated 
22 

24 

Plaintiffs' Fifth Amendment right to equal protection under the law and to substantive and 

procedural due process. 
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I 155. Defendants' violations of these laws have harmed and continue to harm Plaintiffs and 

2 proposed class members by indefinitely denying them access to their families and economic and 

3 research opportunities. 

4 

5 COUNT THREE 
6 (Writ of Mandamus) 

7 156. Plaintiffs repeat and incorporate by reference each and every allegation contained in the 

8 preceding paragraphs as if fully set forth herein. 

9 157. Defendants owe Plaintiffs and class members a duty to adjudicate in good faith their 

10 requests for waivers of the Proclamation. The adjudication of waivers and development of 

1 1  guidance on such adjudication are clear, non-discretionary duties imposed upon Defendants by 
12 the INA and implementing regulations and by section 3 of the Proclamation. 
13 

158. Defendants are unlawfully ignoring Plaintiffs' requests for waivers of the Proclamation 
14 

and have failed to carry out the adjudicative and administrative functions delegated to them by 
15 

19 

law with regard to Plaintiffs' cases. 

159. Defendants' refusal to consider applicants' eligibility for waivers on a case-by-case basis 

or develop meaningful guidance is, as a matter of law, arbitrary, capricious, and not in 

accordance with the law and is thus violative of the AP A. 

21 

160. Defendants' policy and practice of denying visa applications and waivers to people of a 

certain country of origin or nationality violates Plaintiffs' right against discrimination under the 

22 INA and implementing regulations. 

161 .  Defendants' discriminatory behavior in issuing blanket denials to visa applicants from 

24 banned countries without consideration of their personal circumstances violates Plaintiffs' Fifth 

25 
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Amendment �fights to equal protection under the law and substantive and procedural due 

2 process. 

3 I 62. Because there are no other adequate remedies available to Plaintiffs, mandamus is 

4 appropriate. See 5 U.S.C. § 704. 

163. Defendants' violation of the law in denying Plaintiffs the opportunity to present waiver 
6 

applications as a matter of course, and thereby refusing to consider waivers on a case-by-case 
7 

basis, is substantially unjustified. Plaintiffs are, therefore, entitled to reasonable attorney's fees 
8 

under the Equal Access to Justice Act, 28 U.S.C. § 2412. 
9 

PRAYER FOR RELIEF 
1 1  

WHEREFORE, Plaintiffs pray for the following relief: 12  
I .  A temporary restraining order and/or preliminary and permanent injunction enjoining 13 

Defendants from denying visa applications due to the Proclamation; 

2. An order requiring Defendants to immediately retract all visa denials due to the 

1 6  Proclamation and notify applicants that they may apply for a waiver of the Proclamation 

1 7  without submitting a new visa application, paying associated fees, and attending another 

1 8  interview; 

19  3. An order requiring Defendants to fulfill their duties by providing clear and consistent 

guidelines for the waiver process, including definitions of key terms, standards for 
2 1  

applicants to meet, and examples of documents needed to meet those standards; 
22 

4. An order requiring Defendants to abide by the terms of the Proclamation and consider 
23 

applicants' waiver applications on a case-by-case basis without discriminating based on 

applicants' country of origin or nationality; 
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5. ·"An ofaer declaring Defendants' refusal to consider waiver applications in good faith as 

2 'i: violative of the APA, the INA, and the Due Process Clause of the Fifth Amendment; 

3 6. An order awarding Plaintiffs costs of suit and reasonable attorney's fees under the Equal 

4 Access to Justice Act and any other applicable law; 

7. Such other and further relief as this Court deems equitable, just, and proper. 
6 

DATED: March 13, 201 8  
7 

Kent, Washington 
8 

Respectfully Submitted, 
9 

/s/ Luis Cortes Romero 
IMMIGRANT ADVOCACY & LITIGATION 
CENTER, PLLC 

1 1  LUIS CORTES ROMERO (CA SBN 3 10852) 
lcortes@ia-lc.com 12  ALMA DAVID* (CA SBN 257676) 

13  *Pro hac vice forthcoming 
adavid@ia-lc.com 

ls/Mark D. Rosenbaum 
PUBLIC COUNSEL 
MARK D. ROSENBAUM (CA SBN 59940) 

16 mrosenbaum@publiccounsel.org 
JUDY LONDON (CA SBN 14943 1) 

17 jlondon@publiccounsel.org 

1 8  Attorneys for Plaintiffs 

19 

21 

22 

23 

24 
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The Hon. James Donat 

2 
U.S. District Court Judg 

3 

4 

6 

7 UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CALIFORNIA 

8 SAN FRANCISCO DMSION 

9 
Civil Case No. 3:18-cv-01587-JD 

F arangis Emami, et al. 

1 1  Plaintiffs, 

12  -against-
13 

14 KIRST JEN NIELSEN, in her official 
capacity as Secretary of Homeland Security, et 
al. 

1 6  Defendants. 

17 

1 8  

19  

21  

22 

23 

24 

Declaration of L. Cortes Romero 
Case No. 3 : 18-CV-01587-JD 

DECLARATION OF LUIS CORTES 
ROMERO IN SUPPORT OF 
COMPLAINT FOR WRIT OF 
MANDAMUS AND INJUNCTIVE AND 
DECLARATORY RELIEF 

Counsel listed on second page 
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1 

2 

3 

4 

6 

7 

8 

9 

1 1  
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1 I, Luis CortefRomero, declare as follows: 

2 ..! . I am an attorney admitted to practice law before this Court. I am an attorney at Immigran 

3 Advocacy & Litigation Center, PLLC and I am one of the attorneys responsible for the 
4 representation of Plaintiffs in the above-captioned action. I submit this declaration in 

support of Plaintiffs' Complaint for Writ of Mandamus and Injunctive and Declaratory 
6 Relief. The following facts are within my personal knowledge and, if called and sworn as 
7 

a witness, I would testify competently to these facts. 
8 

2. Attached hereto as Exhibit A is a true and correct copy of Presidential Proclamation 
9 

9645, "Enhancing Vetting Capabilities and Processes for Detecting Attempted Entry Into 

the United States by Terrorists or Other Public-Safety Threats." Presidential 
1 1  

Proclamation 9645, 82 Fed. Reg. 45 161  (Sept. 27, 20 17). 12 
3. Attached hereto as Exhibit B is a true and correct copy of a letter from Mary K. Waters, 13 

Assistant Secretary of Legislative Affairs at U.S. Department of State, to U.S. Senator 14 
Chris Van Hollen, dated February 22, 2018. A copy of the letter can be found here: 

16 http://fingfx.thomsonreuters.com/gfx/reuterscorn/l/60/60/letter.pdf 

17 Attached hereto as Exhibit C is a true and correct copy of an article by Yaganeh Torbati 

18 & Mica Rosenberg, entitled, "Exclusive: Visa Waivers Rarely Granted Under Trump's 
19 Latest U.S. Travel Ban," dated March 6, 20 18. A copy of the article can be found at: 

https://www.reuters.com/article/us-usa-immigration-travelban-exclusive/exclusive-visa
21 waivers-rarely-granted-under-trumps-latest-u-s-travel-ban-data-idUSKCNl GI2DW. 
22 

5. Attached hereto as Exhibit D is a true and correct copy ofa Freedom of Information Act 
23 

request filed on January 23, 201 8, by Muslim Advocates and Center for Constitutional 
24 

Rights. 
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6. •1\ttaclred hereto as Exhibit E is a true and correct copy of an email sent on January 4, 

2 • 2018, by the U.S. Embassy in Yerevan, Armenia, to Atefehossadat Motavaliabyazani. 
'?3 7. Attached hereto as Exhibit F is a true and correct copy of an email sent on December 17, 

4 2017, by the U.S. Embassy in Yerevan, Armenia, to Hoda Mehrabi Mohammad Abadi. 
5 8. Attached hereto as Exhibit G is a true and correct copy of an email sent on December 27, 
6 

20 18, by the U.S. Consulate General in Rio de Janeiro, Brazil, to Dr. Ehsan Heidaryan. 
7 

9. Attached hereto as Exhibit H is a true and correct copy of a press release statement issued 
8 

by President Donald J. Trump on December 7, 2015, entitled, "Donald J. Trump 
9 

Statement on Preventing Muslim Immigration." 
10 

10. Attached hereto as Exhibit I is a true and correct copy of a tweet posted to Twitter by 
I I  

Donald J. Trump on June 5, 20 17. The original tweet can be found here: 12  
https://twitter.com/rea!DonaldTrump/status/871675245043888128 

1 1 .  Attached hereto as Exhibit J is a true and correct copy of a tweet posted to Twitter by 

Donald J. Trump on June 5, 201 7. The original tweet can be found here: 

16 https:/ /twitter.com/realDonaldTrump/status/8716742 14356484096 

17  12. Attached hereto as Exhibit K is a true and correct copy of a tweet posted to Twitter by 

1 8  Donald J. Trump on January 4, 2018. The original tweet can be found here: 
19 https://twitter.com/realDonaldTrump/status/9490661n8138 163200 l 
20 13. Attached hereto as Exhibit L is a true and correct copy of a tweet posted to Twitter by 
21 Donald J. Trump on January 16, 2018. The original tweet can be found here: 
22 

https://twitter.com/rea!DonaldTmmp/status/953406553083777029 
23 

14. Attached hereto as Exhibit M is a true and correct copy of a fact sheet issued by the 
24 

White House on January 25, 2018, entitled, "White House Framework on Immigration 
25 
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Reform & Border Security." 

2 ,15. Attached hereto as Exhibit N is a true and correct copy of a Q&A posted on the U.S. 

3 Department of State's website on December 4, 201 7, entitled, ''New Court Order on 
4 Presidential Proclamation." A copy can be found at: 
5 https://travel.state.gov/content/travel/en/News/visas-
6 news/new court orders on presidential proclamation.html 
7 

16. Attached hereto as Exhibit O is a true and correct copy of an email Attorney Shabnam 
8 

Lotfi received from the U.S. Consulate General in Vancouver, Canada, on January 9, 
9 

2018 .  

17.  Attached hereto as Exhibit P is a true and correct copy of a denial letter for a visa 
1 1  

application sent by the U.S. Embassy in Yerevan, Armenia. 12 
I declare under penalty of perjury under the laws of the United States and the State of California 13 
that the foregoing is true and correct, and that I executed this Declaration on March 23, 20 18, in 14 

15 Seattle, Washington. 

1 6  

17  Isl Luis Cortes Romero 
Luis Cortes Romero 

1 8  
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Presidential Documents 

Proclamation 9645 of September 24, 2017 

Enhancing Vetting Capabilities and Processes for Detecting
Attempted Entry Into the United States by Terrorists or 
Other Public-Safety Threats 

By the President of the United States of America 

A Proclamation 
In Executive Order 13780 of March 6, 2017 (Protecting the Nation from 
Foreign Tmrorist Entzy into the United States), on the recommendations 
of the Secretmy of Homeland Security and the Attorney General, I ordered 
a worldwide review of whether, and if so what, additional information 
would be needed from each foreign country lo assess adequately whether 
their nationals seeking to enter the United Stales pose a security or safety
threat. This was the first such review of its kind m United States history. 
All part of the review, the Secretary of Homeland Security established global 
requirements for infonnation sharing in SUPP.Ort of immigration screening 
and vetting. The Secretary of Homeland Security developed a comprehensive 
set of criteria and applied it lo the Information-sharing practices, policies, 
and capabilities of foreign governments. The Secretary of State tliereafter 
engaged with the countries reviewed in an effort to address deficiencies 
and achieve improvements. In many instances, those efforts produced posi
tive results. By obtaining additional information and formal commitments 
from foreign governments, the United States Government has improved its 
capaci1¥ and ability to assess whether foreign nationals attempting to enter 
the Umted States pose a security or safety threst Our Nation is safer as 
a result of this work. 
Despite those efforts, the Secretary of Homelsnd Security, in consultation 
with the Secretary of State and the Attorney General, has determined that 
a small number of countries-out of nearly 200 evaluate�ain deficient 
at this time with respect to their identity-management and infonnatlon
sharing capabilities, protocols, and practices. In some cases, these countries 
also have a significant terrorist presence within their territory. 
As President, I must act lo protect the security and interests of the United 
States and its people. I am committed to our ongoing efforts to engage
those countries willing to cooperate, improve information-sharing and Iden
tity-management protocols end procedures, and address both terrorism-re
lated and public-safety risks. Some of the countries with remaining inadequa
cies face significant i:hallenges. Others have made strides to improve their 
protocols and procedures, and I commend them for these efforts. But until 
!hey satisfactorily address the Identified inadequacies, I have determined, 
on the basis of recommendations from the Secretary of Homeland Security 
and other members of my Cabinet, to impose certain conditional restrictions 
and limitations, as set forth more fully below, on entry into the United 
States of nationals of the countries identified In section 2 of this proclamation. 
NOW, THEREFORE, I, DONALD J. TRUMP, by the authority vested in me 
by the Constitution and the laws of the United States of America, including 
sections 212(Q and 215(a) of the Jmmigration and Nationality Act (INA),
8 U.S.C. 1182(Q and 1185(a), and section 301 of title 3, United States 
Code, hereby find that, absent the measures set forth in this proclamation, 
the immigrant and nonimmlgrant entry into the United States of persons 
described in section 2 of this proclamation would be detrimental to the 
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interests of the United States, and that their entry should be subject to 
certain restrictions, limitations, and exceptions. I therefore hereby proclaim 
the following: 
Section 1. Policy and Purpose. (a) It is the policy of the United States 
to protect its citizens from terrorist attacks and other publio-safety threats. 
Screening and vetting protocols and procedures associated with visa adjudica
tions and other Immigration processes play a critical role in implementing 
that policy. They enhance our ability to detect foreign nationals who may 
commit, aid, or support acts of temlrism, or otherwise pose a safety threat, 
and they aid our efforts to prevent such individuals from entering the 
United States. 

(b) Information-sharing and identity-management protocols and practices
of foreign governments are important for the effectiveness of the screening 
and vetting protocols and procedures of the United States. Governments 
manage the identity and travel documents of their nationals and residents. 
They also control the cucumstances under which they provide Information 
about their nationals to other governments, including information about 
known or suspected terrorists and criminal-history information. It Is, there
fore, the policy of the United States to take all necessary end appropriate 
steps to encourage foreign governments to improve their information-sharing 
end identity-management protocols and practices end to regularly share 
identity and threat Information with our immigration screening end vetting 
systems. 

(cl Section 2(a) of Executive Order 13780 directed a "worldwide review 
to Identify whether, and If so what, additional information will be needed 
from each foreign country to adjudicate an application by a national of 
that country for a visa, admission, or other benefit under the INA (adjudica
tions) In order to determine that the !ndividnal Is not a security or publio
safety threat." That review culminated in a report submitted to the President 
by the Secretary of Homeland Security on July 9, 2017. In that review,
the Secretary of Homeland Security, in consultation with the Secretary of 
State and the Director of National Intelligence, developed a baseline for 
the kinds of Information required from foreign govemments to support the 
United States Government's ability to confirm the identity of individuals 
seeklni! entry into the United States as immigrants and non!mmigrants,
as well as Individuals applying for any other benefit under the Immigration 
laws, and to assess whether they are a security or public-safety threat. 
Thatbaseline Incorporates three categories of criteria: 

(i) Identity-management Information. The United States expects foreign 
governments to _Provide the information needed to determine whether 
Individuals seeking benefits under the immigration laws are who they
claim to be. The identity-management information category focuses on 
the integrity of documents required for travel to the United States, The 
criteria assessed in this category include whether the country issues elec
tronic passports EIJllhedded with data to enable confirmation of identity, 
reports lost and stolen passports to appropriate entities, and makes avail· 
able upon request identity-related Information not included In its passports. 
(ii) National security and public-safety information. The United States 
expects foreign governments to provide information about whether persons 
who seek entry to this country pose national security or public-safety 
risks. The criteria assessed ln this category include whether the country
makes available, directly or Indirectly, known or suspected tem>rist and 
criminal-history information upon request, whether tlie country provides 
passport and national-identity document exemplars, and whether the coun
try impedes the United States Government's receipt of information about 
passengers aod crew traveling to the United States. 
(iii) National security and public-safety risk assessment. The national secu· 
rity and public-safety risk assessment category focuses on national security 
risk indicators. The criteria assessed in this category include whether 
the country is a known or potential terrorist safe haven, whether it is 
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a participant in the Visa Waiver Program established under section 217 
of the INA, 8 U.S.C. 1187, that meets all of Its requirements, and whether 
it regularly fails to receive its nationals subject to final orders of removal 
from the United States. 
(d) The Department of Homeland Security, in coordination with the Depart

ment of State, collected data on the performance of all foreign governments 
and assessed each country against tlie baseline described in subsection (cl
of this section. The assessment focused, in particular, on identity manag&
ment, security and public-safety threats, and national security risks. Through 
this assessment, the agencies measured each country's performance with 
respect to issuing reliable travel documents and implementing adequate 
identity-management and information-sharing protocols and procedures, and 
evaluated terrorism-related and public-safety risks associated with foreign
nationals seeking entry into the United States from each country. 

(e) The Department of Homeland Security evaluated each country against 
the baseline described in subsection (c) of this section. The Secretary of 
Homeland Security identified 16 countries as being "inadequate" based on 
an analysis of their identity-management protocols, information-sharing prac
tices, and risk factors. Thirty-one additional countries were classified "at 
risk" of becoming "inadequate" based on those criteria. 

(f) As required by section 2(d) of Executive Order 13780, the Department 
of State conducted a 50-day engagement period to encourage all foreign
governments, not just the 47 Identified as either "inadequate" or "at risk," 
to improve their performance with respect to the baseline described in 
subsection (c) of this section. Those engagements yielded significant improve
ments in many countries. Twenty-nine countries, for example, provided 
travel document maimplars for use by Department of Homeland Secunty 
officials to combat fraud. Eleven countries agreed to share information on 
knownor snspected terrorists. 

(gJ The Secretary of Homeland Security assesses that the following coun
tries continue to have "inadequate" Identity-management protocols, informa
tion-sharing practices, and risk factors, with respect to the baseline described 
in subsection (c) of this section, such that entry restrictions and limitations 
are r,,coromended: Chad, Iran, Libya, North Korea, Syria, Venezuela, and 
Yemen. The Secretary of Homeland Security also assesses that Iraq did 
not meet the baseline, but that entry restrictions and limitations under 
a Presidential proclamation are not warranted. The Secretary of Homeland 
Security recommends, however, that nationals of Iraq who seek to enter 
the United States be subject to additional scrutiny to determine If they 
pose risks to the national security or public safety of the United States. 
In reaching these conclusions, the Secretary of Homeland Security considered 
the close cooperative relationship between the United States and the demo
cratically elected government of Iraq, the strong United States diplomatic 
presence in Iraq, the significant presence of United States forces In Iraq, 
and Iraq's commitment to combating the Islamic State of Iraq and Syria
(ISIS).

(h) Section 2(e) of Executive Order 13780 directed the Secretary of Home
land Security to "submit to the President a list of countries recommended 
for inclusion in a Presidential proclamation that would prohibit the entry 
of a�proprlate categories or foreli!n nationals of countries that have not 
provided the information requestea until they do so or until the Secretary 
of Homeland Security certifies that the country has an adequate plan to
do so, or has adequately shared information through other means." On 
September 15, 2017, the Secretary of Homeland Security submitted a report 
to me recommending entry restrictions and limitations on certain nationals 
of 7 countries determined to be "inadequate" in providing such information 
and in Ught of other factors discussed in the report. According to the 
report, the recommended restrictions would help address the threats that 
the countries' identity-management protocols, information-sharing inadequa
cies, and other risk factors pose to the security and welfare of the United 
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States. The restrictions also encourage the countries to work with the United 
States to address those inadequacies and risks so that the restrictions and 
limitations imposed by this proclamation may be relaxed or removed as 
soon as possible. 

(i) In evaluating the recommendations of the Secretary of Homeland Secu
rity and in determining what restrictions to impose for each coun!Iy, 
I consulted with apo riate Assistants to the President and membersar;:of the Cabinet. lnclu · the Secretsries of State, Defense, and Homeland 
Security, and the Attorney General. I considered several factors, including 
each country's capacity, ability, and willingness to cooperate with our 
Identity-management and information-sharing policies end each country's 
risk factors, such as whether it has a significant terrorist Fence within 
its territory. I also considered foreign policy, national secunty, and counter
terrorism goals. I reviewed these factors end assessed these goals, with 
a particular focus on crafting those country-specific restrictions that would 
be most likely to encourage cooperation given each country's distinct 
circumstances, and that would, at the same time, protect the United States 
until such time as improvements occur. The restrictions end limitations 
imposed by this proc!iimation are, in my judgment, necessary to prevent 
the entry of those foreign nationals about whom the United States Govern
ment lacks sufficient information to assess the risks they pose to the 
United States. These restrictions and limitations are also needed to elicit 
improved identity-management and information-sharing protocols and 
practices from foreign governments; and to advance foreign policy, national 
security, and counterterrorlsm objectives. 
(Ii) After reviewing the Secretary of Homeland Security's report of Sep
tember 15, 2017, and accounting for the foreign policy, national security, 
and co11Atwte1101lsm objectives of the United States, I have determined 
to restrict and limit the entry of nationals of 7 countries found to be 
"inadequate" with respect to the baseline described in subsection (c)
of this section: Chad, Iran, Libya. North Korea. Syria, Venezuala, and 
Ywnen. These restrictions distingulsb between the entry of immigrants 
and nonlrorolgrants. Persons admitted on immigrant visas become lawful 
permanent residents of the United States. Such persons xnay present na
tional security or public-safety concerns that may be distinct from those 
admitted as nonlmroigrants. The United States affords lawful permanent 
residents more enduring rights than It does to nnnlroroigxants. Lawful 
permanent residents are more difficult to remove than nooiromigrants
even after national security concerns arise, which heightens the costs 
and dangers of errors associated with admitting such individuals. And 
although lmmigrents generally receive more extensive vetting than non
imtnignmts, such vetting ls less reliable when the country- from which 
someone seeks to wnlgrate exhibits significant gaps in its Identity-manage
ment or information-sharing policies, or presents risks to the national 
security of the United States. For all but one of those 7 countries, therefore, 
I am restricting the entry of all immigrants. 
(Iii) I am adopting a more tailored approach with respect to nnniroroigrants, 
in accordance with the reco=nendations of the Sectetary of Homeland 
Security. For some countries found to be "inadequate" with respect to 
the baseline described in subsection (c) of this section, I am restricting
the entry of all J'1nolromigrants. For countries with certain mitigating fac
tors, such as a willingness to cooperate or play a substantial role in 
combatting terrorism, I am reslrlcting the entry only of certain categories 
of nonimmigrants, which will mitigate the security threats presented by 
their entry into the United States. In those cases in which future coopera
tion seems reasonably likely, and accounting for foreign policy, national 
security, and counterterrorlsm objectives, I have tailored the restrictions 
to encourage such improvwnents. 
(!) Section 2(e) of Executive 01der 13780 also provided that the "Secretary 

of State, the Attorney General, or the Secretary of Homeland Security may 
also submit to the President the names of additional countries for which 
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.. any of them recommends other lawful restrictions or limitations deemed 

necessary for the security or welfare of the United States." The Secretary of Homeland Security determined that Somalia generally satisfies the infor
mation-sharing re<Jnirements of the baseline described in subsection (cl of 
this section, but ,ts government's inability to effectively and consistently 
cooperate, combined with the terrorist threat that emanates from its territory, 
present special circumstances that warrant restrictions and limitations on 
the entry of its nationals into the United States. Somalia's idantity-management deficiencies and the significant terrorist presence within its territory 
make it a source of particular risks to the national security and public
safety of the United States. Based on the considerations mentioned above, 
and as described further in section 2(h) of this proclanlation, I have deter
mined that entry restrictions, limitations, and other measures designed to ensure proper screenins! and vetting for nationals of Somalia 81'8 necessary 
for the security and we!fure of the United States. 

(j) Section 2 of this proclamation describes some of the inadequacies
that led me to Impose restrictions on the specified countries. Describing all of those reasons publicly, however, would cause serious damage tothe national security of the United States, and many such descriptions
81'8 classified. 
Sec. 2. Suspension of Entryfor Nationals of Countries of Identified Cancem. 
The entry into the United States of nationals of the following countries is hereby suspended and limited, as follows, subject to categorical exceptions
and case-by-case waivers, as described in sections 3 and 6 of this proclama
tion: 

(a) Chad. 
(i) The government of Chad is an important and valuable caunterterrorism 
partner of the United States, end the United States Government looks 
forward to expanding that cooperation, includlog in the areas of immigra
tion and border management. Chad has shown a clear willingness to 
improve In these areas. Nonetheless, Chad does not adequately share 
public-safety and terrorism-related information and fails to satisfy at least one key risk criterion. Additionally, several terrorist groups are active 
within Chad or in the surrounding region, includlog elements of Boko 
Haram, ISIS-West Africa, and al-Qa'ida in the Islamic Maghreb. At this time, additional information sharing to identify those foraign nationals 
applying for visas or seeking entry Into the United States who represent national security and public-safety threats is necessary given the significant 
terrorism-related risk from this country. 
(ii) The entry Into the United States of nationals of Chad, as immigrants, 
and as nonimmigrants on business (B-1), tourist (B-2), and business/ 
tourist (B-1/B-2) visas, is hereby suspended. 
(b) Iran. 
(I) Iran regularly fails to cooperate with the United States Government 
in identifying security risks, fails to satisfy at least one key risk criterion, 
is the source of slgoificant terrorist threats, and fails to receive its nationals subject to final orders of removal fronl the United States. The Department 
of State has also designated Iran as a state sponsor of terrorism. 
(ii) The entry into the United States of nationals of Iran as Immigrantsand as noniroroigr,mts is hereby suspended, exe �t entry by such..;�b�nnationals under valid student (F and M) and e visitor en visasis not suspended, slthough such individuals should be subject to enhanced screening and vetting requirements. 
(cl Libya. 
(1) The government of Libya Is an important and valuable counterterrorism 
partner of the United States, and the United States Government looks
forward to expanding on that cooperation, includlog in the areas of immigration and border management. Libya, nonetheless, faces significant chal
lenges in sharing several types of information, including public-safety 
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and terrorism-related infonnation necessary for the protection of the na
tional security and public safe!)' of the United States. Libya also has 
significant inadequacies in its 1dentity-mansgement protocols. Further, 
Libya fails to satisfy at least one key risk criterion and has been assessed 
to be not fully cooperative with respect to receiving its nationals subject 
to final orders of removal from the United States. The substantial terrorist 
presence within Libya's territo,y amplifies the risks posed by the entry 
mto the United States of its nationals. 
(ii) The entry into the United States of nationals of Libya, es immigrants,
and BS noniromigrants on business (B--1), tourist (B-2), and business/
tourist (B--1/B-21 visas, is hereby suspended. 
(di North Korea. 
(i) North Korea does not cooperate with the United States Government 
in any respect and fails to satisfy all information-sharing requirements. 
(iii The entry into the United States of nationals of North Korea as immi
grants and nonimmigrants is hereby suspended. 
(el Syria. 
(ii Syria regularly fails to cooperate with the United States Government 
in Identifying security risks, is the source of significant terrorist threats, 
and hes been designated by the Department of State as a state sponsor
of terrorism. Syria has significant inadequacies in identity-management
protocols, fails to share puolic-safety and terrorism information, and fails 
to satisfy at least one key risk criterion. 
(ii) The entry into the United States of nationals of Syria BS immigrants
and nonimmigrants is hereby suspended. 
(fl Venezuela. 

(II Venezuela has ad�:� many of the baseline standards identified by 
the Secreta,y of Hom Security and in section 1 of this proclamation, 
but its government is uncooperative in verifying whether Its citizens pose
national security or public-safety threats. VElllllZU8la's government fails 
to share public-safety and terrorism-related Information adequately, falls 
to satisfy at least one key risk criterion, and has been assessed to be 
not fully coos erative with respect to receiving its nationals subject torfinal orders o removal from the United States. There are, however, alter
native sources for obteining information to verify the citizenship and 
identity of nationals from Venezuela. As a result, the restrictions imposed 
by this proclamation focus on government officials of Venezuela who 
are responsible for the Identified Inadequacies. 
(iii Notwithstanding section 3(bl(vl of this proclamation, the entry into 
the United States of officials of government agencies of Venezuela involved 
in screening and vetting procedures-including the Ministry of the Popular 
Power for Interior, Justice and Peace; the Administrative Service of Identi
fication, Migration and Immigration; the Scientific, Panel and Criminal 
Investigation Service Corps; the Bolivarian National Intelligence Service; 
and the Ministry of the Popular Power for Foreign Relations-and their 
immediate family members, es r>nnlroroigrants on business (B--11, tourist 
(B--2), and business/tourist (B-1/B-21 visas, is hereby suspended. Further, 
nationals of Venezuela who are visa holders should be subject to appro
priate additional measures to ensure traveler Information remains current. 
(gJ Yemen. 

(l) The government of Yemen is an important end valuable counterterrorism 
partner, and the United States Government looks forward to expending
that cooperation, including in the areas of immigration end border manage
ment. Yemen, nonetheless, faces significant identity-management chal-
18Jll!es, which are amplified by the notable terrorist presence within its 
temto,y. The government of Y amen fails to satisfy critical !dentity-manage
ment requirements, does not share public-safety and terrorism-related infor
mation adequately, and fails to satisfy at least one key risk criterion. 
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(ii) The entrr into the United States of nationals of Yemen es immigrants,
and es nommmigrants on business (B-1), tourist (B-2), and business/
tourist (B-1/B-2) vises, is hereby suspended. 
Ch) Somalio. 
(i) The Secretary of Homeland Security's report of September 15, 2017, 
detennined that Somalia satisfies the information-sharing requirements 
of the baseline descnoed in section 1(c) of this proclamation. But several 
other considerations support imposing entry restrictions and limitations 
on Somalia. Somalia has significant identity-management deficienci.,., For 
example, while Somalia issues an electronic passport, the United States 
and many other countries do not recognize it A persistent terrorist tlu:eat 
also emanates from Somalia's territory. The United States Government 
has Identified Somalia es a terrorist safe haven. Somalia stands apart
from other countries in the degree to which its government lacks command 
and control of its territory, which greatly limits the effectiveness of its 
national capabilities in a variety of respects. Terrorists use under-governed 
areas In northern, central, and southern Somalia as safe havens from 
which to plan, facilitate, and conduct their operations. Somalia also re
mains a destination for individuals attempting to join terrorist groups
that threaten the national security of the United States. The State Depart
ment's 2016 Country Reports on Terrorism observed that Somalia has 
not sufficiently degraded the ability of terrorist groups to plan and mount 
attacks from its territory. Further, despite having made significant progress 
toward formally federating its member states, and its wl.llingness to fi!!ht 
terrorism, Somalia continues to struggle to provide the governance neecfed 
to limit terrorists' freedom of movement, access to resources, and capacity 
to operate. The government of Somalia's lack of territorial control also 
compromises Somalia's ability, already limited because of poor record
keeping, to share information about Its nationals who pose criminal or 
terrorist risks. As a result of these and other factors, Somalia presents
special concerns that distinguish it from other countries. 
(ii) The entry into the United States of nationals of Somalia es Immigrants
is hereby suspended. Additionally, visa adjudications for nationals of So
malia and decisions regarding their entry es pnnimmigrants should be 
subject to additional scrutiny to determine if applicants are connected 
to terrorist organizations or otherwise pose a threat to the national security 
or public safety of the United States. 

Sec. 3. Scope and Implementation of Suspensions ond limitations. (a) Scope.
Subject to the exceptions set forth in subsection (b) of this section and 
any waiver under subsection (cl of this section. the suspensions of and 
limitations on entry pursuant to section 2 of this proclamation shall apply 
only to foreign nationals of the designated countries who: 

Ii) are outside the United States on the applicable effective date under 
section 7 of this proclamation; 
(ii) do not have a valid visa on the applicable effective date under section 
7 of this proclamation; and 
(iii) do not qualify for a visa or other valid travel document under section 
6(d) of this proclamation. 
(b) Exceptions. The suspension of entry pursuant to section 2 of this 

proclamation shall not apply to: 
Ii) any lawful permanent resident of the United States; 
(ii) any foreign national who Is admitted to or paroled into the United 
States on or after the applicable effective date under section 7 of this 
proclamation; 
(iii) any foreign national who hes a document other than a visa-such 
as a transportation letter, an appropriate boarding foil, or an advance 
parole document-valid on the applicable effective date under section 
7 of this proclamation or Issued on any date thereafter, that permits
him or her to travel to the United States and seek entry or admission; 
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(iv) any dual national of a country designated under section 2 of this 
proclamation when the individual is traveling on a passport issued by
a non-designated country; 
(v) any foreign national traveling on a diplomatic or diplomatic-type visa, 
North Atlantic Treaty Organization visa, C-2 visa for travel to the United 
Nations, or G-1, G-2, G-3, or G-4 visa; or 

(vi) any foreign national who has been granted asylum by the United 
States; any refugee who has already been admitted to the United States;
or any individual who has bean granted withholding of removal, advance 
parole, or protection under the Convention Against Torture. 
(c) Waivers. Notwithstanding the suspensions of and limitations on entry

set forth in section 2 of this proclamation, a consular officer, or the Commis• 
sioner, United States Customs and Border Protection (CBP), or the Commis• 
sioner's des!gnee, as appropriate, may, in their discretion, grant waivers 
on a case-by-case basis to permit the entry of foreign nationals for whom 
entry is otherwise suspended or limited if such foreli!n nationals demonstrate 
that waivers would be appropriate and consistent with subsections (il through 
(iv) of this subsection. The Secretary of State and the Secretary of Homeland 
Security shall coordinate to adopt guidance addressing the circumstances 
in which waivers may be appropriate for foreign nationals seeking entry
as immigrants or nonimm!grants. 

(I) A waiver may be granted oniy if a foreign national demonstrates to 
the consular officer's or CBP official's satisfaction that: 

(A) denying entry would cause the foreign national undue hardship; 

(BJ entry would not pose a threat to the national security or public
safety of the United States; and 

(CJ entry would be in the national interest. 

(Ii) The guidance issued by the Secretary of State and the Secretary of 
Homeland Security under this subsection shall address the standards,
policies, and procedures for: 

(A) determining whether the entry of a foreign national would not 
pose a threat to the national security or public safety of the United 
States; 

(BJ determining whether the entry of a foreign national would be in 
the national interest; 

(C) addressing and managing the risks of making such a determination 
in light of the inadequacies in information sharing, identity management, 
and other potential dangers posed by the nationals of individual countries 
subject to the restrictions and limitations imposed by this proclamation; 

(DJ assessing whether the United States has access, at the time of the 
waiver determination, to sufficient information about the foreign national 
to determine whether entry would satisfy the requirements of subsection 
(i) of this subsection; and 

(El determining the special circumstances that would justify granting 
a waiver under subsection (iv)(EJ of this subsection. 
(ill) Unless otherwise specified by the Secretary of Homeland Security,
any waiver issued by a consular officer as pert of the visa adjudication 
process will be effective both for the issuance of a visa and for any
subsequent entry on that visa, but will leave unchanged all other require
ments for admission or entry. 
(iv) Case-by-case waivers may not be granted categorically, but may be 
appropriate, subject to the limitations, conditions, and requirements set 
forth under subsection (i) of this subsection and the guidance issued 
under subsection (ill of this subsection. in Individual circumstances such 
as the following: 
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(Al the foreign national has previously been admitted to the United 
States for a continuous period of work, study, or other long-term activity, 
is outside the United States on the applicable effective date under section 
7 of this proclamation, seeks to reenter the United States to resume that 
activity, and the denial of reentry would impair that activity; 

(BJ the foreign national has previously established significant contacts 
with the United States but is outside the United States on the applicable
effective date under section 7 of this proclamation for work, study, or 
other lawful activity; 

(CJ the foreign national seeks to enter the United States for significant
business or professional obligations and the denial of entry would Impair 
those obligations; 

(DJ the foreign national seeks to enter the United States to visit or 
reside with a close family member (e.g., a spouse, child, or parent) who 
is a United States citizen, lawful permanent resident, or alien lawfully
admitted on a valid nnnirorolgrant visa, and the denial of entry would 
cause the foreign national undue hardship; 

(E) the foreign national is an infant, a young chlld or adoptee, an 
individual needing urgent medical care, or someone whose entry 1s other
wise justified by the special circumstances of the case; 

(Fl the foreign national has been employed by, or on behalf of, the 
United States Government (or is an eligible dependent of such an em
ployee), and the foreign national can document that he or she has provided 
faithful and valuable service to the United States Government; 

(GI the foreign national is traveling for purposes related to an inter
national organization designated under the International Organizations Im
munities Act (IOIA), 22 U.S.C. 288 et seq., traveling for purposes of 
conducting meetings or business with the United States Government, or 
traveling to conduct business on behalf of an international organization
not designated under the IOIA; 

(H) the foreign national is a Canadian permanent resident who applies
for a visa at a location within Canada; 

(I) the foreign national is traveling as a United States Government
sponsored exchange visitor; or 

OJ the foreign national is traveling to the United States, at the request 
of a United States Government department or agency, for legitimate law 
enforcement, foreign policy, or national security purposes. 

Sec. 4. Adjustments to and Remova�a<{ Suspensions and Limitations. (a)
The Secretary of Homeland Security , in consultation with the Secretary 
of State, devise a process ta assess whether any suspensions and limitations 
imposed by section 2 of this proclamation should be continued, terminated, 
modified, or supplemented. The process shall account for whether couotries 
have improved their identity-management and information-sharing protocols 
and procedures based on the criteria set forth in section 1 of this proclamation 
and the Secretary of Homeland Security's report of September 15, 2017. 
Within 180 days of the date of this proclamation, and every 180 days
thereafter, the Secretary of Homeland Security; in consultation with the 
Secretary of State, the Attorney General, the Director of National Intelligence, 
and other appropriate heads of agencies, shall submit a report with rec
ommendations to the President, through appropriate Assistants to the Presi
dent, regarding the following: 

(ii the interests of the United States, If any, that continue to require
the suspension of, or limitations on, the entry on certain classes of nationals 
of countries identified in section 2 of this proclamation and whether 
the restrictions and limitations imposed by section 2 of this proclamation 
should be continued, modified, terminated, or supplemented; and 
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(ii) the Interests of the United States, If any, that require the suspension 
of, or limitations on, the entry of certain classes of nationals of countries 
not Identified in this proclamation. 
(b) The Secretary of State, in consultation with the Secretary of Homeland 

Security, the Secretary of Defense, the Attorney General, the Director of 
National Intelligence, and the head of any other executive department or 
agency (agency) that the Secretary of State deems appropriate, shall engage 
the countries listed in section 2 of this proclamation, and any other countries 
that have information-sharing, identity-management, or risk-factor defi
ciencies as practicable, appropriate, and consistent with the foreign policy, 
national security, and publtc-safety objectives of the United Ststes. 

(cl Notwithstanding the process described above, and consistent with the 
process descn1>ed in section 2(1) of Executive Order 13780, If the Secretary
of Homeland Security, in consultation with the Secretary of State, the Attor
ney General, and the Director of National Intelligence, determines, at any
time, that a country meets the standards of the baseline described in section 
l(c) of this proclamation, that a country has an adequate plan to provide
such information, or that one or more of the restnctions or limitations 
imposed on the entry of a country's nationals are no longer necessary for 
the security or welfare of the United States, the Secretary of Homeland 
Security may recommend to the President the removal or modification of 
any or all such restrictions and limitations. The Secretary of Homeland 
Security, the Secretary of State, or the Attorney General may also, as provided 
for in Executive Order 13780, submit to the President the names of additional 
countries for which any of them recommends any lawful restrictions or 
limitations deemed necessary for the security or welfare of the United States. 
Sec. 5. &ports on Screening and Vetting Procedures. (al The Secretary
of Homeland Security, in coordination with the Secretary of State, the Attor
ney General, the Director of National Intelligence, and other appropriate
heads of agencies shall submit periodic reports to the President, through 
appropriate Assistants to the President, that: 

(i) describe the steps the United States Government has taken to improve 
vetting for nationals of all foreign countries, including through improved 
collection of biometric and biographic data; 
(ii) describe the scope and magnitude of fraud, errors, false information, 
and unverifiable clalms, as determined by the Secretary of Homeland 
Security on the basis of a validation study, made in applications for 
immigration benefits under the Immigration laws; and 
(iii) evaluate the procedures related to screening and vetting established 
by the Department of State's Bureau of Consular Affairs in order to enhance 
the safety and security of the United States and to ensure sufficient review 
of applications for immlgratlon benefits. 
(b) The initial report required under subsection (a) of this section shall 

be submitted within 180 days of the date of this proclamation; the second 
report shall be submitted within 270 days of the first report; and reports 
shall be submitted annually thereafter. 

(cl The agency heads Identified in subsection (a) of this section shall 
coordinate any policy devel?J>ments associated with the reports described 
in subsection (a) of this section through the appropriate Assistants to the 
President. 
Sec. 6. Enforcement. (a) The Secretary of State and the Secretary of Homeland 
Security shall consult with appropriate domestic and international partners, 
including countries and otganl2ations, to ensure efficient, effective, and 
appropriate implementation of this proclamation. 

(b) In implementing this proclamation, the Secretary of State and the 
Secretary of Homelanil Security shall comply with all applicable laws and 
regulations, including those that provide an opportunity for individuals 
to enter the United States on the basis of a credible claim of fear of persecu
tion or torture. 
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(c) No Immigrant or nonimmigrant visa Issued before the applicable effec
tive date under section 7 of this proclamation shall be revoked pursuant 
to this proclamation . 

(d) Any individual whose visa was marked revoked or marked canceled 
as a result of Executive Order 13769 of January 27, 2017 (Protecting the 
Nation from Foreign Terrorist Entry Into the United States), shall be entitled 
to a travel document confirming that the individual is permitted to travel 
to the United States and seek entry under the terms and conditions of 
the visa marked revoked or marked canceled. Any prior cancellation or 
revocation of a visa that was solely pursuant to Executive Order 13769 
shall not be the basis of Inadmissibility for any future determination about 
entry or admissibility. 

(e) This proclamation shall not apply to an Individual who has been 
granted asylum by the United States, to a refugee who has already been 
admitted to the United States, or to an individual granted withholding
of removal or protection under the Convention Against Torture. Nothing
In this proclamation shall be construed to limit the ability of an Individual 
to seek asylum, refugee status, withholding of removal, or protection under 
the Convention Against Torture, consistent with the laws of the United 
States. 
Sec. 7. EffectiV9 Dates. Executive Order 13780 ordered a temporary pause 
on the entry of foreign nationals from certain foreign countries. In two 
cases, however, Federal courts have enjoined those restrictions. The Supreme 
Court has stayed those injunctions as to foreign nationals who lack a credible 
claim of a bona fide relationship with a person or entity In the United 
States, pending its review of the decisions of the lower courts. 

(a) The restrictions and limitations established in section 2 of this proclama
tion are effective at 3:30 p.m. eastern daylight lime on September 24, 2017, 
for foreign nationals who: 

(i) were subject to entry restrictions under section 2 of Executive Order 
13780, or would have been subject to the restrictions but for section 
3 of that Executive Order, and 
ftl) lack a credible claim of a bona fide relationship with a person or 
entity In the United States. 
(b) The restrictions and limitations established In section 2 of this procla

mation are effective at 12:01 a.m. eastern daylight time on October 18,
2017, for all other persons subject to this proclamation, including nationals 
of: 

(i) Iran, Libya, Syria, Yemen, and Somalia who have a credible claim 
of a bona fide relationship with a person or entity in the United States;
and 
(ii) Chad, North Korea, and Venezuela. 

Sec. 8. Severobility. It Is the policy of the United States to enforce this 
proclamation to the maximum extent possible to advance the national secu
rity, foreign policy, and counterterrorism interests of the United States. 
Accordingly:

(a) if any provision of this proclamation, or the application of any provision 
to any person or circumstance, is held to be invalid. the remainder of 
this proclamation and the application of its other provisions to any other 
persons or circumstances shall not be affected thereby; and 

(b) if any provision of this proclamation, or the application of any provision 
to any person or clrcumstanoe, is held to be Invalid because of the lack 
of certain procedural requirements, the relevant executive branch officials 
shall implement those procedural requirements to conform with existing
law and with any applicable court orders. 
Sec. 9. General Provisions. (a) Nothing in this proclamation shall be construed 
to impair or otherwise affect: 

(i) the authority granted by law to an executive department or agency,
or the head thereof; or 
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(ill the functions of the Director of the Office of Management and Budget 
relating to budgetary, administrative, or legislative proposals. 
Chi This proclamation shall be implemented consistent with applicable

law and sublet! to the availability of appropriations. 
(cl This proclamation is not intended to, and does not, create any right 

or benefit, substantive or procedural, enforceable at law or in equity by 
any party against the United States, its departments, agencies, or entities,
its officers, employees, or agents, or any other person. 
IN WITNESS WHEREOF, I have hereunto set my hand this twenty-fourth
day of September, in the year of our Lord two thousand seventeen, end 
of the Independence of the United States of America the two hundred 
and forty-second. 

IPR Doc. 2011-0081111 
Filsd 9-ts-17; 11:15 emJ 

Billing code ms-17-P 
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"!"'"., 
United States Department of State 
Washington, D.C. 20520 
Feb. 22, 2018 

The Honorable 
Chris Van Hollen 
United States Senate 
Washington, DC 20510 

Dear Senator Van Hollen: 

Thank you for your letter of Janua,y 31 regmding Presidential Proclamation 9645 onEnhanced 
Veiling Capabilities and Processes for Detecting Attempted Enny Into the United States by Terrorists 
orother Public Safety 77,reats (the Proclamation), which suspended the ent,y into the United States of 
certain nationals of eight designated countries, Chad, Iran, Libya, Syria, Yemen, North Korea, 
Venezuela and Somalia. In particular you request info11Dation regarding the processing of waivers for 
nationals of these countries following the Supreme Court's December 4, 2017 stay of injunctions 
entered by lower courts which enjoined the hnplementation of the Proclamation. We are responding 
questions posed in yourletter that relate to the Department of State. The Department of Homeland 
Secmity will write to you relating to issues under its authority. 

Section l(b) of the Proclamation stresses that it is the policy of the United States to protect its citizens 
uom terrorist attacks and other public-safety threats and that screening and vetting protocols and 
procedures associated with visa adjudications and other immigration processes play a critical role in 
hnplementing that policy. Fmther, the Proclamation notes that infbrmation-sharing and identity
management protocols and practices of foreign governments are important for the effectiveness of the 
screening and vetting protocols and procedures of the United States. It determines that the 
governments of Chad, !Jan, Libya, Syria, Yemen, North Korea, Venezuela and Somalia had 
inadequate identity-management protocols, infonnation-sharing practices, and risk factom, such that 
enlly restrictions and limitations are required. 

Section 3(b) of the Proclamation specifically excepts certain nationals of the designated countries 
uom the Proclamation's enlly restrictions, and section 3(c) provides for a case-by-case waivers of the 
enlly restrictions. The enlly restrictions of the Proclamation may be waived if a consular officer 
detennines that the applicant meets each of the following three criteria: (I) denying entry would cause 
the foreign nationel undue hardship; (2) entry would not pose a threat to the nationel security or public 
sarety of the United States; and (3) entry would be in the nationel interest. 

As part of the visa application process, all aliens are required to submit an online visa application 
form. The application form requests a variety of information about the alien's history and background, 
including his family relationships, wmk experience, and criminal record. Sec, e.g., 8 U .s.c. § 
1202(b). The visa application process includes an in-person interview and results in a decision by a 
consular officer, 8 U.S.C. §§ l20l(aXI), 12020,). 1204; 22 C.F.R §§ 41.102, 42.62. 

When adjudicating the visa application of an applicant subject to the Proclamation, the consular 
officermust first determine whether the applicant is eligiole for a visa under the provisions of the 
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Immigration and Nationality Act (!NA). The applications of both immigrant and nonimmigrant visa 

applicants from the designated countries are processed in the same manner as all other applicants for 
U.S. visas. This processing includes screening of their fingerprints and biometric information though 
the Department's Consular Lookout and Support System (CLASS) database; and screening through 
IDENT (which contains DHS finge,print records), NG! (the FBI Next Generation Identification 

database), and the Department's Facial Recognition database, which contains watchlist photos of 
known and suspected terrorists obtained from the FBI's Terrorist Screening Center (TSC) as well as 
the entire galle,y of prior visa applicant photos. If an applicant from one of the designated countries is 
determined to be otherwise eligible for a visa under the !NA, the interviewing officer must then 
determine whether the applicant fulls into one of the exceptions to the Proclamation. Only if the 
otherwise eligible applicant does not fall within an exception, will the consular officer consider the 

applicant for a waiver. Each applicant who meets the conditions set forth in section 3(c) of the 
Proclamation must be considered for a waiver. There is no waiver form to be completed hy the 

applicant 

Consular officers may grant waivers on a case-by-<l&SC basis when the applicant demonstrates to the 

officer's satisfaction that he or she meets the three criteria discussed above. First, to satisfy the undue 
hardship criterion, the applicant must demonstrate to the consular officer's satisfaction that an unusual 
situation exists that compels immediate travel hy the applicant and that delaying visa issuance and the 
associated travel plans would defeat the pwpose of travel. Second, the applicant's travel may be 

considered in the national interest if the applicant demonstrates to the consular officer's satisfaction 
that a U.S. person or entity would suffer hardship if the applicant could not travel until after visa 
restrictions imposed with respect to nationals of that country are lifted. 

Finally, to establish that the applicant does not constitute athreat to national security or public safety, 
the consular officer considers the information-sharing and identity-management protocols and 
practices of the government of the applicant's country of nationality as they relate to the applicant. If 
the consular officer determines, after consultation with the Visa Office, that an applicant does not 

pose a threat to national security or public safety and the other two requirements have been met, a visa 

may be issued with the concurrence of a consnlar manager. 

Section 3(c)(iv) of the Proclamation provides examples of the circumstances in which a waiver might 

be appropriate. The Department's worldwide guidance to consular officers regarding waivers is drawn 
directly from the Proclamation. Further, consular officers may consnlt with the Visa Office if a 
consular officer believes a case may warrant a waiver but the applicant's circumstances do not align 
with one of the examples in the Proclamation. 

Your letter also requests statistical information about the number of applicants from the designated 
countries who bave applied for visas and those who bave received waivers. Unfortunately, some of 

the information you seek is not readily available in the form you have requested. Nonetheless, we can 
provide the information attached. 

We hope this information is responsive to your concerns. Please do not hesitate to contact us funber 
should you require additional information. 

Sincerely, 
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Ma,y K. Waters 
Assistant Secretary 
Legislative Affairs 

Enclosure: As stated 

SENSITIVE BU[ UNCLASSIFIED 

VISA APPlJCATIONS RECEIVED AND PROCESSED FROM NATIONALS SUBJECT TO 
PRESIDENTIAL PROCLAMATION 9§45 

/From December 8.2017 to January 8.2018) 

This non-public Informal/on Is being provided to address your request as fully as possible. 
Not for public release wtthoW priorconsultalion with the Department o(State, 

Applications for nonimmigrant and immigrant visas: 8,406 
Applicants refused for reasons unrelated to the Proclamation: 1,723 
Applicants qualifying for an exception: 128 
Applicants who fiuled to meet the criteria for a waiver 6,282 
Applications refused under the Proclamation 

with waiver consideration: 271 
Waivers approved (as of February 15): 2 

SENSITIVE BU[ UNCLASSIFIED 
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Exclusive: Visa waivers rare_ly 
granted under Trump·s 
latest U.S. travel ban: data 

WWW,reuters.cdm 
3 mins read 

W
ASHINGTON/NEW YORK (Reuters) • In the first weeks 

after President Donald Trump's latest travel ban was 
implemented on Dec. 8, around 100 waivers were 

granted to thousands of applicants for U.S. visas from the eight 

countries subject to its restrictions, according to State Department 

data provided to Reuters. 

Between Dec, 8 and Jan. 8, more than 8,400 people applied for U.S. 

visas from Chad, Iran, Libya, North Korea, Syria, Somalia, Yemen and 

Venezuela, the countries listed in the ban. 

Of those, 128 applicants qualified for visas because they fell into 

categories exempted from the ban, according to a letter from the 

State Department sent last month to U.S. Senator Chris Van Hollen, a 

Democrat. Exemptions to the ban are made for lawful permanent 

residents of the United States and certain other categories of 

applicants. 

Sponsored 

The ban contains a provision that those who do not qualify for 

exceptions can be considered for waivers in special circumstances, 

such as a need for urgent medical care or to accommodate adoptions. 

Waivers can also be granted to those previously granted visas who 
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,◄ want to return to employment or studies in the United States. 
Significant business obligations or close U.S. family ties can also be 
taken into consideration for a waiver. 

As of Feb. 15 only two of the initial month's applicants had been 
approved for the waivers, according to the letter, which was seen by 
Reuters. Since then, more than 100 additional waivers have been 
granted, the State Department told Reuters on Tuesday. It was not 
clear how many of those additional waivers went to applicants from 
the initial month. 

The White House did not immediately respond to a request for 
comment about the issue. A State Department official said the policy 
is being implemented as called for in the president's proclamation. 

(For the text of the State Department letter to Van Hollen, see: 
tmsnrt.rs/2Fic;pgsl 

Van Hollen, along with Republican Senator Jeff Flake requested 
information about visas from the State Department in late January, 
saying in a letter to the agency and the Department of Homeland 
Security that they had "received reports of the near uniform denial of 
waivers for visas." 

"The Trump administration claims that the waiver system can be used 
by people who pose no threat to our country .... But these facts show 
that system is a farce designed to hide President Trump's true 
purpose," Van Hollen said in a stat�ment to Reuters on Tuesday. 
"Appellate courts have found that this is a de facto Muslim ban in 
violation of our Constitution and our immigration laws, and this high 
refusal rate bears that out." 

" 
I< 

FILE PHOTO: International travelers (reflected in a closed door) 
arrive on the day that U.S. President Donald Trump's limited travel 
ban, approved by the U.S. Supreme Court, goes into effect, at Logan 
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,.Airport in Boston, Massachusetts, U.S., June 29, 2017. REUTERS/Brian 

Snyder/File Photo 

Six of the eight countries included in the ban are majority Muslim. 

The Trump administration has said the travel ban is needed to protect 

U.S. residents from terrorism. 

Courts struck down the first two versions of the Republican 

president's travel ban, and the current one is narrower in scope than 

its predecessors. The Supreme Court will consider its legality this 

spring, and a decision is expected in June. 

Many visa applications from the eight countries were denied even 

before the travel ban. And since it took effect, more than 1,700 of the 

8,400 visa applications were denied for reasons other than the travel 

ban, according to the State Department's data. 

Exact comparisons with previous years are not possible, because data 

is not available for all types of visa applications. But for the 2016 

federal fiscal year, State Department data shows that applicants from 

the eight countries were refused tourist and business visas, called B 

visas, at rates of between 15 percent and 64 percent, depending on 

the country. North Koreans had the lowest rate of denials, while 

Somalis had the highest. In the first month after the travel ban took 

effect, more than 95 percent of U.S. visa applications from the 

countries were denied. 

Attorneys representing applicants abroad who were turned down for 

visas say consular officials have not clearly explained why their 

clients did not qualify for waivers. 

"There is a feeling of extreme frustration. People are operating 

basically in the blind," said Diala Shamas, an attorney at the Center 

for Constitutional Rights, a New York-based nonprofit group that 

assists Yemeni applicants waiting for visas at the U.S. embassy in 

Djibouti. "An outsider might think that the impact of the 

proclamation would be mitigated by the waivers, but in reality that is 

not at all the case." 
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,•.Trump's proclamation of a travel ban outlined three broad 

requirements for a visa waiver. Applicants must face undue hardship 

if denied a visa, the travel must be in the U.S. interest and the 

applicant must not pose a security risk. 

For an applicant to be cleared of being a security threat, consular 

officers are told to consider "the information-sharing and identity

management protocols of the applicant's country of nationality as 

they relate to the applicant, "-according to the letter. 

That last consideration could prove complicated for most applicants, 

given that the reason a country winds up on the banned list is that it 

does not meet U.S. standards for information sharing and identity 

management, 

(Refiling to make it "data" instead of "letter" in headline) 

Reporting by Yeganeh Torbati in Washington and Mica Rosenberg in 

New York; additional reporting by Grant Smith; editing by Sue 

Horton, Lisa Shumaker and Jonathan Oatis 

Our Standards:The Thomson Reuters Trust Principles, 

■ 
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rouslim v advocates 
PilOMOTING FREEDOM & JUSTICE FOR ALL 

?January 23, 2018 

VIA CERTIFIED MAIL AND EMAIL 

Dr. James V.M.L. Holzer 
Deputy Chief FOIA Officer 
The Privacy Office 
U.S. Department of Homeland Security 
24S Murray Lane SW 
Washington, DC 20032 

Kellie Robinson, Public Liaison 
U.eS. Department of State 
A/GIS/IPS/PP 
SA-2, Suite 8100 
Washington, DC 20S22-0208 

Sabrina Burroughs 
U.S. Customs and Border Protection 
FOIA Officer/ Public Liaison 
1300 Pennsylvania Avenue, NW, Room 3.3D 
Washington, DC 20229 

U.S. Citizenship and Immigration Services 
National Records Center, FOIA/PA Office 
P.O. Box 648010 

Lee's Summit, MO 64064-8010 

Re: Freedom of Information Act Request Regarding the Waiver Process Provided 
for in Presidential Proclamation 9645 

To Whom It May Concern: 

Muslim Advocates and the Center for Constitutional Rights ("Requestors'') submit this 
letter as a request under the Freedom of Information Act ("FOIA"), S U.S.C. § S52, et seq. for 
documents, communications, and all other materials related to the implementation of the waiver 
provisions of President Donald Trump's September 24, 2017 Proclamation 9645, titled 

1 
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"Presidential Proclamation Enhancing Vetting Capabilities and Processes for Detecting 
Attempted Entry Into the United States by Terrorists or Other Public-Safety Threats." We ask 
that this request be expedited pursuant to 5 U.S.C. § 552(a)(6)(E) and that we be granted a fee 
�aiver. We also request that you refer the requests contained in this letter to any other 
component agency of the U.S. Department of Homeland Security ("DHS'') or the U.S. 
Department of State as appropriate. 

I. Background 

On January 27, 2017, President Trump issued Executive Order 13,769, titled "Protecting the 
Nation from Foreign Terrorist Entry into the United States" ("First Executive Order").' The First 
Executive Order temporarily banned entry of individuals from seven predominantly Muslim 
countries-Iran, Iraq, Libya, Somalia, Sudan, Syria, and Yemen. 2 It also suspended the entire 
United States Refugee Admissions Program, and indefinitely barred entry of Syrian refugees.' 

Following legal challenges to the First Executive Order, President Trump issued a new 
executive order on March 6, 2017 ("Second Executive Order'').4 The Second Executive Order 
presented a few key differences. First, it removed Iraq from the list of targeted countries but 
subjected Iraqis to specific enhanced-vetting requirements.' Second, it permitted the grant of 
case-by-case waivers for individuals whose entry the Executive Order would have otherwise 
suspended.° 

After decisions from the Fourth and Ninth Circuits enjoined the Second Executive 
Order', a "worldwide review" was undertaken to assess what "additional information would be 
needed from each foreign country to assess adequately whether their nationals seeking to enter 
the United States pose a security or safety threat."8 This "worldwide review" resulted in 
Presidential Proclamation 9645 ("the Proclamation") on September 24, 2017. The Proclamation 
barred nationals of eight countries from entry into the U.S.: Chad, Iran, Libya, North Korea, 

1 Exec. Order No. 13769, 82 Fed. Reg. 8977 (Jan. 27, 2017). 
2 Id. §§ 3(c), 5(a), (c). 
3 Id. §§ 3(c), 5(a), (c).
4 Exec. Order No. 13780, 82 Fed. Reg. 13209 (Mar. 6, 2017). 
s Id. § 4. 
6 ld. § 3(c). 
1 Int'l Refugee Assistance Project v. Trump, 857 F.3d 554,n572 (4th Cir.), as amended2(May 31 ,
201n7), as amended (June 1 5, 2017), cert. granted, 137 S. Ct. 2080 (2017), and vacated and 
remanded sub nom. Trump v. Int'l Refugee Assistance, 138 S. Ct. 353 (2017). 
8 Pres. Proclamation 9645, 82 FR 45 161 (Sept. 24, 20 17). 
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1 

Sjria, VenezueJa9, and Yemen.'0 There is near-perfect overlap between the countries whose 
nationals are banned before and after the "worldwide review." 

Importantly, a waiver provision, like that provided in the Second Executive Order, was 
also included in the Proclamation, allowing case-by-case waivers in certain circumstances.'' 
These include whether the denial of entry "would cause undue hardship" or when "entry would 
not pose a threat to national security" or when his or her entry ''would be in the national 
interest."12 The Proclamation states, ''The Secretary of State and the Secretary of Homeland 
Security shall coordinate to adopt guidance addressing the circumstances in which waivers may 
be appropriate for foreign nationals seeking entry as immigrants or nonimmigrants."13 Although 
the Proclamation provides some examples of circumstances in which waivers might be granted, 
the general public still does not have any detailed information about how a person may apply for 
a waiver, how determinations regarding eligibility for a waiver are made and by whom; and 
whether there is any recourse for persons denied a waiver. Since a waiver grant is currently the 
sole means by which a national of the banned countries may enter the United States, the records 
requested herein would provide information that is critically important to the public. 

Clarity on the waiver process is also of significant urgency. Beginning on December 1 7, 
2017, our organizations have received reports that the U.S. Consulate in Djibouti has issued a 
significant but unknown number of form letters denying visas to Yemenis awaiting processing of 
family-based visas. These visa denial letters appear to follow a standardized form and inform 
applicants that a "consular officer found you ineligible for a visa under Section 212(f) of the 
Immigration and Nationality Act, and pursuant to Presidential Proclamation 9645." 
Additionally, several of these documents infonn petitioners that ''their case will not be 
considered for a waiver." Our organizations have also received reports of similar denial letters 
from other U.S. consulates during the same week-including in Armenia, Dubai, Abu Dhabi, 
Saudi Arabia and Jordan. An example of such a letter from the U.S. Consulate in Djibouti is 
attached as Exhibit I .  

Il. Request for Records 

For the purposes of this Request, "Record" means a record in the broadest sense possible, 
and includes, without limitation, everything tangible, electronic, or digital containing a datum, 

9 As opposed to the other countries, the Proclamation only bars the entry into the United States of 
certain Venezuelan government officials "involved in screening and vetting procedures" and 
their immediate family members on non-immigrant business and/or tourist visas. Id. § 2(f)(ii). 
10 Pres. Proclamation 9645 § I (g).
1 1  Id 
12 /cl. 

IJ Id 
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• 

number, photograph, picture, word, or any other information, including, but not limited to, 
c<fmmunications between phones or other electronic devices, e-mails, digital or physical images, 
video, audio recordings, voicemail messages, social media posts, instructions, directives, 
gJidance documents, formal and informal presentations, training documents, bulletins, notices, 
alerts, updates, advisories, reports, legal and policy memoranda, contracts, agreements, minutes 
or notes of meetings and phone calls, and memoranda of understanding. 

The Requestors seek release of the following: 

I) Records created on or after September 24, 20 I 7, that concern guidance, interpretation, 
implementation, or enforcement of the Proclamation's waiver provision by OHS, 
Customs & Border Patrol ("CBP"), the Department of State, or any component agency of 
the federal government, including, but not limited to: 

a) Practices, policies, guidance, and procedures implemented on or after September 24, 
2017, relating to criteria for assessing individual waiver requests; 

b) Policies, practices, guidance, and procedures implemented on or after September 24, 
2017, regarding how officers should determine that an individual's waiver request be 
granted; 

c) Internal guidance or correspondence instructing consular or other officers on how to 
assess whether denial ofan individual's entry ''would cause undue hardship"; or when 
"his or her entry would not pose a threat to national security"; or when his or her 
entry ''would be in the national interest''; 

d) The processes for accepting and adjudicating waiver requests; 

e) The person or office to whom waiver requests should be addressed; 

f) The number of waiver requests the Department of State, CBP, OHS, or any other 
component agency of OHS has received under the Proclamation; 

g) The number of waiver requests granted by the Department of State, CBP, DHS, or 
any other component agency of OHS under the Proclamation and the reasoning for 
the grants; 

h) The number of waiver requests denied by the Department of State, CBP, DHS, or any 
other component agency of DHS, under the Proclamation and the reasoning for the 
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denials; 

i) Any guidance provided to CBP, OHS, or Department of State field personnel 
regarding the Proclamation's waiver provisions; 

j) Any memoranda setting guidance for the Department of State, CBP, OHS, or any 
other component agency of the DHS on enforcement of the Proclamation's waiver 
provisions in light of the Supreme Court's December 4, 2017 stay of the lower court 
injunctions; and 

k) Any memoranda providing guidance for the Department of State, CBP, OHS, or any 
other component agency of the DHS on enforcement of the Proclamation's waiver 
provisions in light of federal court decisions granting preliminary injunctions against 
its implementation. 

1) Any guidance or communications regarding the prioritization of the issuance of 
denial letters among applicants from the countries named in the Presidential 
Proclamation, or in the Second Executive Order. 

2) Records concerning guidance, interpretation, enforcement, or implementation of the 
waiver provisions of the Proclamation created any time after December 4, when certain 
U.S. Consulates began issuing an unknown number of denials of visas. These include, but 
are not limited to: 

i) The number of letters issued on December 4 through present by the U.S. 
Consulate in Djibouti denying eligibility for a waiver; and 

ii) The number of letters issued on December 4 through present by the U.S. 
Consulate in Djibouti reviewing eligibility for a waiver. 

iii) The number ofletters issued granting waiver 

iv) Communications between the Department of State, CBP, OHS or any other 
component agency ofDHS with the consulates of Djibouti, (X and Y consulates) 
regarding the language of the form letters, including the language indicating the 
availability of a waiver provision; and 

v) Any written guidance, including but not limited to memoranda, establishing how 
to assess whether individuals who had received a visa approval notice prior to the 
Presidential Proclamation and whose visas were only awaiting printing are to be 
considered separately for eligibility for the waiver program. 
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The Department of State, OHS, CBP, and all other relevant components ofDHS are 
o&liged to search all such field offices that are reasonably expected to produce relevant 
information. See, e.g., Oglesby v. U.S. Dep't of Army, 920 F.2d 57, 68 (D.C. Cir. 1 990); Marks v. 
U.S. Dep 't of Justice, 578 F.2d 261 ,  263 (9th Cir. 1 978) (agency not required to search all of its 
field offices because request did not ask for a search beyond the agency's central files); see also 
Am. Immigration Council v. U.S. Dep 't of Homeland Sec., 950 F. Supp. 2d 221, 230 (D.D.C. 
2013). 

Due to the expedited nature of the relevant events and interpretations, we request that 
searches of all electronic information include the personal email accounts and work phones of all 
employees and former employees who may have sent or received emails or text messages 
regarding the subject matter of this Request. 

To the extent that our Request encompasses records responsive or potentially responsive 
to the Request that have been destroyed, our Request should be interpreted to include, but is not 
limited to, any and all records relating or referring to the destruction of those records. This 
includes, but is not limited to, any and all records relating or referring to the events leading to the 
destruction of those records. 

Format of Production 
With respect to the form of production, see 5 U.S.C. § S52(a)(3)(B). Please search for responsive 
records regardless of format, medium, or physical characteristics, and including electronic 
records. Please provide the requested documents in the following format: 

• Saved on a CD, CD-ROM or DVD; 
• In PDF or TIF format wherever possible; 
• Electronically searchable text wherever possible; 
• Each paper record in a separately saved file; 
• "Parent-child" relationships maintained, meaning that the requester must be able 

to identify the attachments with emails; 
• Any data records in native format (i.e. Excel spreadsheets in Excel); 
• Emails should include BCC and any other hidden fields; 
• With any other metadata preserved. 

III. The Requestors 

The Center for Constitutional Rights ("CCR") is a non-profit, public interest legal 
organization located in New York City. CCR engages in litigation, public advocacy, and the 
production of publications in the fields of civil and international human rights. CCR's diverse 
dockets include litigation and advocacy around immigration detention, post-9/1 1  immigration 
enforcement policies, policing, and racial and ethnic profiling. CCR is a member of immigrant 
rights networks nationally and provides legal support to immigrant rights movements. One of 
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CCR' s primary activities is the publication of newsletters, know-your-rights handbooks, legal ·? 
analysis of current immigration law issues, and other similar materials for public dissemination. 
G,CR operates a website, hnp://ccrjustice.or!!, which addresses the issues on which the Center 
works. The CCR regularly files Freedom of Information Act cases, and makes the information 
produced by government agencies publically available through its website and further shares the 
information released under FOIA through reports, production guides and other written materials. 
In addition, CCR regularly issues press releases, has a social media reach of over 85,000 
followers, and issues "action alerts" that notify supporters and the general public about 
developments and operations pertaining to CCR's work. CCR staff members often serve as 
sources for journalist and media outlets, including on immigrant rights. 

Muslim Advocates ("MA") is a non-profit, public interest legal advocacy organization 
dedicated to promoting freedom and equality for Americans of all faiths. MA has offices in 
Oakland, California and Washington, DC. MA engages in litigation, legal advocacy, and 
educational outreach, and regularly produces reports, white papers, and other materials to 
educate the public on civil rights matters. MA has a wide-ranging docket that has included 
extensive litigation and advocacy on the Executive Orders banning travel to the United States for 
certain nationals of Muslim-majority countries, and has been a leading voice in requests for 
clarification and further information about the waiver process. MA regularly files FOIA requests 
and published information obtained pursuant to such requests in a digestible, public-facing form. 
We regularly receive requests about obtaining case-by-case waivers under the Proclamation and 
therefore has a particular interest in promoting greater transparency on the subject of this request. 

IV. Application for Waiver of Fees 

The Requestors seek a waiver of document search, review, and duplication fees on the 
grounds that disclosure is in the public interest because it is "likely to contribute significantly to 
public understanding of the operations or activities of the government and is not primarily in the 
commercial interest of the requester." 5 U.S.C. § 552(a)(4)(A)(iii). If the waiver request is not 
granted, Requestors request that fees be limited to reasonable standard charges for document 
duplication because Requestors qualify as representatives of the news media and the records 
sought are not for commercial use. Id. § 552( 4)(A)(ii)(Il). 

A. Disclosure Is in the Public Interest 

As an initial matter, the public interest in this case is evident: at this time, the waiver 
process is the only way for an individual seeking entry into the United States to avoid the 
absolute prohibition on travel and on refugee-processing contained in the Proclamation. To date, 
no information has been released on ( I) the manner in which this waiver process is to proceed; 
(2) the person or office to whom such waivers should be directed; (3) the documents that should 
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acconipany such requests; or (4) the clear and specific criteria by which officials are to evaluate 
V{hether a person meets the broad criteria outlined in the Proclamation itself. 

= Moreover, the implementation of the second Executive Order and the Presidential 
�oclamation have generally been the subject of widespread and ongoing media attention 14. The 
records sought will significantly contribute to the public understanding of how the waiver 
process is being used and of how waivers are being adjudicated. 

Thus, a fee waiver would fulfill Congress's legislative intent in granting fee waivers to 
noncommercial requestors. See Judicial Watch. Inc. v. Rossotti, 326 F.3d 1309, 1 3 1 2  (D.C. Cir. 
2003) ("Congress amended FOIA to ensure that it be liberally construed in favor of waivers for 
noncommercial requesters." (internal quotation marks omitted)). 

B. Request ors Are Representatives ofthe News Media 

Even if a waiver is not granted, fees should be "limited to reasonable standard charges for 
document duplication" because each of Muslim Advocates and the Center for Constitutional 
Rights is a "representative of the news media" and the records are not sought for commercial 
use. 5 U.S.C. § 552(4)(A)(ii)(IJ). Other organizations similar to Requestors in mission, function, 
and educational activities have been found by courts to be representatives of the news media. See 
Elec. Privacy Info. Ctr. v. Dep'I of Defense, 241 F. Supp. 2d 5, 10-15 (D.D.C. 2003) (a non
profit educational organization qualified under the news media category); Nat'/ Sec. Archive v. 
Dep 'I of Defense, 880 F.2d 1 381,  1387 (D.C. Cir. 1989) (a nonprofit research organization 
qualified under the news media category). 

Finally, Requestors do not seek to use the information requested for commercial use, 22 
C.F.R. § I 71 . 1 6(a)(2), and do not have a commercial interest that would be furthered by the 
disclosure. Instead, their primary interest in the disclosure of information is to educate the public 
and advocate for the rights of Americans to be free from racial and religious profiling. § 
1 7 1 . 1 6( a )(2)(i)-(ii). 

V. Application for Expedited Processing 

14 See e.g., Liz Robbins, 'Your Visa Is Approved, • They were Told. And Then It Wasn 't., N. Y. 
TIMES (Jan. 1 7, 201 8), https://nyti.ms/2FNJmOm; Sam Levin, Tears, despair and shattered 
hopes: the families torn apart by Trump's travel ban, THE GUARDIAN (Jan. 8, 2018, 5:00M), 
https://www.theguardian.com/us-news/20I 8/jan/08/trump-travel-ban-families-affected-first
month; Esther Yu Hsi Lee, Trump's Muslim ban has put this Stage 3 cancer patient in an 
impossible situation, THINKPROGRESS (Jan. 1 2, 201 8), https://thinkprogress.org/iranian
cyberknife-cancer-treatment-4576 I 99d430e/. 

8 

Document  ID:  0.7.22688.28397-000001  

https://thinkprogress.org/iranian
https://www.theguardian.com/us-news/20
https://nyti.ms/2FNJmOm





         


             


               


             


            


            


         


         


        

 

     


           


        


               


          


         


             


             


            


             


      


           


            


             


  


                  


            


              


         


             


              


                


         

    


              


     







  

�-

I • 

Case 3:18-cv-01587-JD Document 6-4 Filed 03/23/18 Page 10 of 11 

f
The Requestors request expedited processing pursuant to 5 U.S.C. § 552(a)(6)(E). IO There is 

a •'compelling need" for these records as defined in the statute because: ( I )  the request concerns 
"[t]he loss of substantial due process rights,'' 6 C.F.R. § 5.S(e)(I )(iii); 5 U.S.C. § 
5S2(a)(6)(E)(ii); and (2) the request concerns "[a] matter of widespread and exceptional media 
interest in which there exist possible questions about the government's integrity which affect 
public confidence," 6 C.F.R. § 5.5(e)(l )(iv); 5 U.S.C. § 552(a)(6)(E)(ii). 

The Proclamation's implementation has received widespread media interest, in particular 
with regards to the confusion surrounding the waiver process.1s The requested records seek to 
inform the public about an urgent issue implicating thousands of individuals' due-process 
rights--namely, the interpretation, implementation, and enforcement of the Proclamation's 
waiver provision, which at this time is the sole manner by which affected individuals from the 
eight countries are able to gain entry into the United States. 

Reports of the Proclamation's implementation have raised serious due-process concerns, 
giving rise "to questions about the government's integrity" and an "urgency to inform the 
public.'' 28 C.F .R. § 16.S(d)( I )(iv). The waiver process instituted by the Proclamation has been 
shadowed in confusion and has not eliminated the constitutional and statutory questions raised 
by the First and Second Executive Orders. Thus, attorneys, other service providers, and the 
public urgently need these important public documents. 

Given the foregoing, the Requestors have satisfied the requirements for expedited processing 
ofthis Request. Pursuant to applicable statutes and regulations, the Requestors expect a 
determination regarding expedited processing within I O  days. See 5 U.S.C. § 552 (a)(6)(E)(ii); 6 
C.F.R. § 5.5(e)(4). 

If the Request is denied in whole or in part, the Requestors ask that you justify all denials by 
reference to specific FOIA exemptions. The Requestors expect the release of all segregable 
portions of otherwise exempt material. The Requestors reserve the right to appeal a decision to 
withhold any information or to deny a waiver of fees. 

Additionally, in order to avoid delays in receiving records, Requestors request that records be 
produced seriatim as they become available. Thank you for your prompt attention to this matter. 

is See, e.g., Sam Levin, Tears, despair and shattered hopes: the families tom apart by Trump's 
travel ban, THE GUARDIAN, Jan. 8, 2018, available at https://www.theguardian.com/us
news/2018,'.jan/08/trump-travel-ban-farnilies-affected-first-month; Betsy Woodruff, The 
Kafkaesque Hell of Being an Iranian Dissident Trying to Come to America, THE DAILY BEAST, 
Jan. 3, 2018, available at https://www.thedailybeast.com/the-kafkaesque-hell-of-being-an
iranian-dissident-trying-to-come-to-america. 
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/!,
Please furnish the applicable records to: 

... 
Sirine Shebaya 

, MUSLIM ADVOCATES 
P.O. Box 66408 
Washington, DC 20035 
sirine@muslirnadvocates.org 

i
If you have any questions regarding the processing of this request, please contact Sirine 

Shebaya at (202) 897-1894 or Diala Shamas at (212) 614-6426. V-
We affinn that the information provided supporting the request for expedited processing 

is true and correct to the best ofmy knowledge and belief. See S U.S.C. § 552(a)(6)(E)(vi). 

bW 
Sirine Shebaya 
NimraoAzmi 
MUSLIM ADVOCATES 
P.O. Box 66408 
Washington, DC 20035 
sirine@muslimadvocates.org 

Diala Shamas 
Noor Zafar 
Center for Constitutional Rights
Broadway, 7th Fl. 
NewoYork,oNY 
dshamas@ccrjustice.org 

10 
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l/12/2018 LotfiLegnl !LC Moil · fwd: YRV201671800I 

Shabnam Lotti <shabnam@lolfilegal.com> 

Fwd:¥RV2016-

Mon, Feb 5, 2018 at 5:46 PM 
!l!'ha6nam@lotfilegal.com 

Soheil Vazehrad, ROH, 

Begin forwarded message: 

From: atefe motevally · ·Date: January 5, 20 
To: Soheil Vazehrad 
Subject: Fw: YRV2 
Reply-To: atefe mot 

On Thursday, January 4, 2018 10:47 AM, "Yerevan, Iran IV" <lranlVYerevan@state.gov> wrote: 

Consular Section of the 
Embassy of the United States of America 
Yerevan, Armenia 

Dear Applicant: 

This is to Inform you that a consular officer found you ineligible for a visa under Section 
212(1) of the Immigration and Nationality Act, pursuant to Presidential Proclamation 8645. 
Today's decision cannot be appealed. 

■ Taking into account the provisions of the Proclamatlon, a waiver will not be granted in 
your case. 

□ The consular officer is reviewing your eligibility for a waiver. To approve your waiver, the 
consular officer must determine that denying your entry would cause undue hardship, that 

Document  ID:  0.7.22688.28397-000001  
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3/12/2018 Lolfi Ltg.,1 U.C Mail -Fwd: YRV20l<IIIIII 

your entry would not pose a threat to the national security or public safety of the United 
States, and that your entry would be in the national interest of the United States. This can 
be � lengthy process, and until the consular officer can make an individualized 
determination on these three factors, your application will remain refused under Section 
212(f). You will be contacted with a final determination on your application as soon as 

·�practicable. 

;'
Regards, 

Immigrant Visa Unit 

�\:i _, ..:.._;;.� u_,ill (u)21 2  .>J; J,J,, w ..s J.iJfi � ... .}J� _,.-!I r,iit...J ._... e::u-1 "-1 
Jill .J#. J_,.JAI � _.i;:.,.,. U:u j;.\ .sl.J! e.J'i .h;I� .,ru •.)� U":!;!.J '½'� ,.;iu.. �y,1 

_u..ley,j �  

.� JAl_,;..i �.,J � l.'...\!J_,.i.:.... �I W o.ll.,Y..JJ •-1.;ll:H �I ..:..1.Jfa ,:J,!.f,. y;; y 4 ■ 

u1I �i:, .sl.J! -� ._... ....,...J.>! 1.J -1.;ll.;.i u1I jl �.,J � 4-?- W u;:s� .s.}J� y.,,!1 o 
.».1_,;.. .,,;,iLl._#,i .slAe.;,:.,,. "-1e.»4 W J.J.JJ J_J ...S � � :.,4 .s.}J.,.,.,S. y.,,!I •�.,J � 

w"iyl ul. e}U,. � '-! _, .:OJ! JAl_,;..i �y,i <.s"'F y ul. u;l-1e._.I.J! ._,:.,� W J_j.JJ _, � 
J.ilfa. ._._}J� y.,,!1e...S .... � \:i _, �4 isl"i_,b ..:.....t ,:;s..... .l.iJ.J �I . .:..J/ JAi_,;.. �y,1 o� 
(u)212 .>l; J,il. W .sljJJ ..:.....l_,;...JJ ,.:,� W oJ.iJY. .sl.J! � J,.\t. <w u;I J_Jy, _JJ 

�1_,;.. U'w 0u ..,;_,Y. u:14-l � •fa..JJ w 4 ui_, t->"'1 .JJ L. _.lll.. .».I_,;..e� .� .:..J 
_w!.J,. 
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From: Y'erevan, Iran IV [mailto:lranlVYerevan@state.gov] 
Sent Sunday, December 17, 2017 9:21 PM 
To?Anthony Ravani 
Subject: RE: YRV2016 

Dear inquirer, 

Unfortunately, your case is not eligible for a waiver under Presidential 
Proclamation 9645. This refusal under Section 21 2(f) of the Immigration and 
Nationality Act applies only to the current visa application. Please be advised 
that Presidential Proclamation 9645 currently restricts issuance of most visas to 
notionals of Iran and s�ven other courtries. 

Consular Section I Immigrant Visa Unit 
U.S. Embassy Yerevan I 1 American Ave, Yerevan 0082, Armenia 

This email is UNCLASSIFIED. 

From: Anthony Ravani [mailto: 
sent: Friday, December 15, 2017 10:38 PM 
To: Yerevan, Iran IV 
Subject: RE: YRV2016-
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Dear officer, 

Ba?ed on the following FAM procedure can you please fully explain why you determined the applicant is 
not eligible for a waiver. 

9 FAM 504.11-3 (U) REFUSAL PROCEDURES 

(U) If you determine that the applicant is not eligible for a visa, the following procedures should be 
followed. 

9 FAM 504.11 -3(A)(1) (U) Inform the Alien Orally and in Writing 

b. (U) INA 212(b) requires officers to provide timely written notice that the alien is inadmissible. The 
written notification should provide the alien (and the attorney of record) with: 

(1) (U) The provislon(s) of law on which the refusal is based; 

(2) (U) The factual basis for the refusal (unless such information is classified) please 
also see "Exceptions to Notice Requirements" below; 

Sincerely, 

Anthony B. Ravanl, 

Principal Attorney at Law 

lm,nigration & Business Law 

Arwwhere in USA 

Phone: 

FAX: 

Lotus Law Group, PLLC 

800 Fifth Ave., Suite 400 300 Spectrum Center Dr., Suite 400 

Document  ID:  0.7.22688.28397-000001  
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Seattl1;1 WA. 98104 AND Irvine, CA. 92618 

www.Lotus-La'wgrol!p-com 

Please be advised that in all my work I follow the USA laws and all appropriate Regulations and 
Policies relevant to your inquiry. 

WARNING: The information contained in this email (including any attachments) 
is CONFIDENTIAL, and may be PRIVILEGED. If you are not the intended receipient of this email, 
you may not read, retain, copy, distribute, or disclose the ·comntent of this email. If you have 
received this email in error, please advise us by return email and call the sender at -
- Thank you. 

From: Yerevan, Iran IV [mailto:lranlVY erevan@state.gov] 
Sent: Thursday, December 14, 2017 11:48 PM 
To: Anthony Ravanl 
Subject: YRV2016 

Consular Section of the 

Embassy of the United States of America 

Yerevan, Armenia 

Document  ID:  0.7.22688.28397-000001  
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Dear Applicant: 

ThJs is lo inform you that a consular officer found you ineligible for a visa under Section 
212(f) of the Immigration and Nationality Act, pursuant to Presidential Proclamation 9645. 
Today's decision cannot be appealed. 

Please see the letter attached. 

■ Taking into account the provisions of the Proclamation, a waiver will not be granted in 
your case. 

D The consular officer is reviewing your eligibility for a waiver. To approve your waiver, the 
consular officer must determine that denying your entry would cause undue hardship, Iha! 
your entry would not pose a threat to the national security or public safety of the United 
Stales, and that your entry would be In the national interest of the United States. This can 
be a lengthy process, and until the consular officer can make an individualized 
determination on these three factors, your application will remain refused under Section 
212(f). You will be contacted with a final determination on your application as soon as 
practicable. 

Regards, 

Immigrant Visa Unit 

�lj .., wy;,.4,.- u_,.il§ (u)212 .lli � w ...s �.fi � <.SJ'J_,...;S y.,,sl f:!''l...; cs" t,�1 '½ 
� J;l§ .Ji- j..,.>41 � .:;r,,...,. 1Y-.., �1 <.SIY- rSJ .b,il_;.t .)g\.g •.;� '-"'"-.J �� c.,;;u... \5..i...JA1 

w....l _fo.i. 
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3/23/2018 

DoNAr.nJ·ThuMP 
XLV Presidmt ojt� Unit«/ Stata: 2017-presem 
Statement by Donald J. Trump Statement on Preventing Muslim 
Immigration 
December 7, 2015 

(NewYorlqNY) December 7th, 2015, - Donald J. Trump is calling for a total and complete 
shutdown of Muslims entering the United States until our country's representatives can figure out 
what is going on. According to Pew Research, among others, there is great hatred towards 
Americans bylarge segments of the Muslim population. Most recently, a poll from the Center for 
Security Policy released data showing "25% of those polled agreed that violence against Americans 
here in the United States is justified as a part of the globaljihad" and 51% of those polled, "agreed 
that Muslims in America should have the choice of being governed according to Shariah." Shariah 
authorizes such atrocities as murder against non-believers who won't convert, beheadings and more 
unthinkable acts that pose great harm to Americans, especiallywomen. 

Mr. Trump stated, "Without looking at the various polling data, it is obvious to anybody the hatred 
is beyond comprehension. Where this hatred comes from and why we will have to determine. Until 
we are able to determine and understand this problem and the dangerous threat it poses, our 
country cannot be the victims of horrendous attacks by people that believe only in Jihad, and have 
no sense of reason or respect for human life. If I win the election for President, we are going to 
Make America Great Again." -Donald J. 7rump 

Cltatton: Donald J. itump: •Statement by Donald l. Trump statement on Preventing Muslim Immigration,• December 7, 

2015. Ontlne by Gerhard Peters and John T. Woolley, The American Presidency Project. 

http://www.presldency.ucsb.edu/ws/?pld= 113841. 

Coll.EcnON: 

Campaign 
2016 

Y R  U M P  .... ..... . ,.,.,.... 
Trump: Make Amertca 

Great A aln 

�Print 

fiBshare 

■■■Iii� 

I Fans: 

14170 

Promote Your Page Too 

httpiiwww.presidency.ucsb.edu/wsfllldeX.php'lpid=113841 
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3/23/2018 Donald �roreP3�il!W-��0'PtJYool:jh'l�tlfll1eelii®1Jf2'!3/!1!8•np� '23�je�down, politically correct ... 

� Donald J. Trump ( Follow )W, @realDonaldTrump 

The J�stice Dept. shou ld have stayed with the orig ina l  
Travef Ban, not the watered down, pol itica l ly correct version 
they gubmitted to S.C. 
3:29 AM - 5 Jun 2017 

14,910 Retweets 69,311  Likes , � ) e (1, (i) @ e) 
11K 15K 69K 

https:/ftwitter.com/realdonaldtrump/status/87167 5245043888128?Iang=en 
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� Donald J. Trump ( Follow )
� @realDonaldTrump 

Peop�e, the lawyers and the courts can ca l l  it whatever they 
want, but I am ca l l ing it what we need and what it is, a 
TRAVEL BAN ! 
3:25 AM - 5 Jun 2017 

21,040 Retweets 86,662 Likes €fj • e • (:) ,i (j) 
16K 21K 87K 

https://twitter.com/realdonaldtrump/status/87167 4 21 4356484096?Iang=en 
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3123/2018 Donaldea!!le'��l!.V-O"!l.'58�e11rool!iMl'!f!ta6st'l.8tOlf\t�03"2Slll<8'"rp!!ige i�on reform. We must BU ... 

� Donald J. Trump ( Follow )
. .V @realDonaldTrump 

Than� you to the great Republ ican Senators who showed 
up to our mtg on immigration reform. We must BU I LD THE 
WALL� stop i l legal immigration, end chain migration & 
cancel the visa lottery. The current system is unsafe & 
unfair to the g reat people of ou r country - time for change! 
3:53 PM - 4 Jan 2018 

29,898 Retweets 136,536 Likes 
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Donald J. Trump ( Follow )
@realDonaldTrump 

.... we need to keep America safe, including moving away 
from a random chain migration and lottery system, to one 
that is merit-based. 

3:20 PM - 1 6  Jan 2018 

18,883 Retweets 81,226 Likes � e. ii,, • • e�
I 
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White House Framework on 
Immigration Reform & 
Border Security 
WWW,whitebouse,goy 
1 mln read 

B
ORDER SECURITY: Securing the Southern and 

Northern border of the United States takes a 

combination of physical infrastructure, 

technology, personnel, resources, authorities, and the 

ability to close legal loopholes that are exploited by 

smugglers, traffickers, cartels, criminals and terrorists. 

• The Department of Homeland Security must have the toois 
to deter illegal immigration; the ability to remove 
individuals who illegally enter the United States; and the 
vital authorities necessary to protect national security. 

• These measures below are the minimum tools necessary to 
mitigate the rapidly growing surge of illegal immigration. 

0 $25 billion trust fund for the border wall system, 
ports of entry/ exit, and northern border 
improvements and enhancements. 

0 Close crippling personnel deficiencies by 
appropriating additional funds to hire new DHS 
personnel, ICE attorneys, immigrationjudges, 
prosecutors and other law enforcement 
professionals. 
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• Hiring and pay reforms to ensure the recruitment 

and retention of critically-needed personnel. 

• Deter illegal entry by ending dangerous 

statutorily-imposed catch-and-release and by 

closing legal loopholes that have eroded our ability 

to secure the immigration system and protect 

public safety. 

• Ensure the detention and removal of criminal 

aliens, gang members, violent offenders, and 

aggravated felons. 

• Ensure the prompt removal of illegal border

crossers regardless of country of origin. 

• Deter visa overstays with efficient removal. 

• Ensure synthetic drugs (fentanyl} are prevented 

from entering the country. 

• Institute immigration court reforms to improve 

efficiency and prevent fraud and abuse. 

DACA LEGALIZATION: Provide legal status for DACA 

recipients and other DACA-eligible illegal immierants, 

adjusting the time-frame to encompass a total population 

of approximately 1.8 million individuals. 

• 10-12 year path to citizenship, with requirements for work, 

education and good moral character. 

• Clear eligibility requirements to mitigate fraud. 

• Status is subject to revocation for criminal conduct or public 

safety and national security concerns, public charge, fraud, 

etc. 

PROTECT THE NUCLEAR FAMILY: Protect the nuclear 
family by emphasizing close familial relationships. 

• Promote nuclear family migration by limiting family 

sponsorships to spouses and minor children only (for both 

Citizens and LPRs}, ending extended-family chain migration. 

Document  ID:  0.7.22688.28397-000001  
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• Apply these changes prospectively, not retroactively, by 

processing the "backlog." 

ELIMINATE LOTIERY AND REPURPOSE VISAS: The Visa 

Lottery selects individuals at random to come to the 

United States without consideration of skills, merit or 

public safety. 

• This program is riddled with fraud and abuse and does not 

serve the national interest. 

• Eliminate lottery and reallocate the visas to reduce the 

family-based "backlog" and high-skilled employment 

"backlog." 

■ 
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December 4, 20 17 - New Court Order on 

Presidential Proclamation 

On December 4, 2017, the U.S. Supreme Court granted the 
governm!!nt's motions for emergency stays of preliminary 
injuncti&is issued by U.S. District Courts in the Districts of 
Hawaii and Maryland. The preliminary injunctions had 
prohibited the government from fully enforcing or 
implementing the entry restrictions of Presidential 
Proclamation 9645 (P.P.) titled "Enhancing Vetting Capabilities 
and Processes for Detecting Attempted Entry into the United 
States by Terrorists or other Public-Safety Threats" to 
nationals of six countries : Chad, Iran, Libya, Syria, Yemen, 
and Somalia. Per the Supreme Court's orders, those 
restrictions will be implemented fully, in accordance with the 
Presidential Proclamation, around the world, beginning 
December 8 at open of business, local time. 

The District Court injunctions did not affect implementation of 
entryrestrictions against nationals from North Korea and 
Venezuela. Those individuals remain subject to the restrictions 
and limitations listed in the Presidential Proclamation, which 
went into effect at 12:01 a.m. eastern time on Wednesday, 
October 18, 20 17, with respect to nationals of those countries. 

Additional Background: The President issued Presidential 
Proclamation 9645 on September 24, 2017. Per Section 2 of 
Executive Order 13780 of March 6, 20 17  (Protecting the 
Nation from Foreign Terrorist Entry Into The United States), a 
global review was conducted to determine what additional 
information is needed from each foreign country to assess 
whether foreign nationals who seek to enter the United States 
pose a security or safety threat. As part of that review, the 
Department of Homeland Security (DHS) developed a 
comprehensive set of criteria to evaluate the information
sharing practices, policies, and capabilities of foreign 
governments on a worldwide basis. At the end of that review, 
which included a 50-day period of engagement with foreign 

governments aimed at improving their information sharing 
practices, there were seven countries whose information 
sharing practices were determined to be "inadequate" and for 
which the President deemed it necessary to impose certain 
restrictions on the entry of nonimmigrants and immigrants who 
are nationals of these countries. The President also deemed it 
necessary to impose restrictions on one country due to the 
"special concerns" it presented. These restrictions are 
considered important to addressing the threat these existing 

https://travel.state.gov/contentltravel/en/us-visas/visa-information-resources/presidentia1-proclamation-archlve/2017 -1 2-04-Presidential-P reclamation .htm I 
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information-sharing deficiencies, among other things, present 
to the security and welfare of the United States and pressuring 
host governments to remedy these deficiencies. 

Nationals of the eight countries are subject to various travel 
restricti�s contained in the Proclamation, as outlined in the 
following table, subject to exceptions and waivers set forth in 
the Proclamation. 

onimmigrant Visas 

igrant or o B-1 ,  B-2, and B-1/B-2 visas rsity 

o nonimrnigrant visas except F, M, 
ran d J visas 

ibya o B-1 ,  B-2, and B-1/B-2 visas 

orth 
orea o nonimrnigrant visas 

Somalia 

Syria o nonimmigrant visas 

o B-1, B-2 or B-1/B-2 visas of any 
"nd for officials of the following 
overnment agencies Ministry of 
nterior, Justice, and Peace; the 
dministrative Service of 

dentification, Migration, and enezuel mmigration; the Corps of Scientific 
vestigations, Judicial and Criminal; 
e Bolivarian Intelligence Service; 

and the People's Power Ministry of 
oreign Affairs, and their immediate 
amily members. 

emen o B-1 ,  B-2, and B-1/B-2 visas 

https://travel.state.gov/contentltravel/en/us-visasMsa-information-resources/presidential-proclamation-archive/2017 -12-04-Presidential-Proclamation .html 
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We will not cancel previously scheduled visa application 
appointments. In accordance with the Presidential 
Proclamation, for nationals of the eight designated countries, a 
consular ifficer will make a determination whether an 
applicant otheIWise eligible for a visa is exempt from the 
Proclamation or, if not, may be eligible for a waiver under the 
Proclamation and therefore issued a visa. 

No visas will be revoked pursuant to the 
Proclamation. Individuals subject to the Proclamation who 
possess a valid visa or valid travel document generally will be 
permitted to travel to the United States, irrespective of when 
the visa was issued. 

We will keep those traveling to the United States and our 
partners in the travel industry informed as we implement the 
order in a professional, organized, and timely way. 

FAQs on the Presidential Proclamation -Department of 
Homeland Securizy. 

The President's Proclamation on Enhancing Vetting 
r;a,pabj)ities and Processes forDetecting�pted Entzy into 
the United States bY. Terrorists or Other Public-Safety Threats 

FreguentlY. Asked Questions 

What are the exceptions in the Proclamation? 

The following exceptions apply to nationals from all eight 
countries and will not be subject to any travel restrictions listed 
in the Proclamation: 

a) Any national who was in the United States on the 
applicable effective date described in Section 7 of the 
Proclamation for that national, regardless of immigration 
status; 

b) Any national who had a valid visa on the applicable 
effective date in Section 7 of the Proclamation for that 
national; 

c) Any national who qualifies for a visa or other valid travel 
document under section 6( d) of the Proclamation; 

d) Any lawful permanent resident (LPR) of the United 
States; 

https://travel.state.gov/content/travel/en/us-visas/visa-information--resources/presidential-proclamation-archive/2017-1 2-04-Presidential-Proclamation.html 
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e) Any national who is admitted to or paroled into the 
United States on or after the applicable effective date in 
Section 7 of the Proclamation for that national; 

f) Any applicant who has a document other than a visa, 
valid on the applicable effective date in Section 7 of the 
Proclamation for that applicant or issued on any date 
thereaftei;, that permits him or her to travel to the United States 
and seek entry or admission, such as advance parole; 

g) Any dual national of a country designated under the 
Proclamation when traveling on a passport issued by a non
designated country; 

h) Any applicant traveling on a diplomatic (A-1 or A-2) or 
diplomatic-type visa ( of any classification), NATO-I  -6 visas, 
C-2 visa for travel to the United Nations, or G-1, G-2, G-3, or 
G-4 visa; except certain Venezuelan government officials and 
their family members traveling on a diplomatic-type B- 1, B-2, 
or B l/B2 visas 

i) Any applicant who has been granted asylum; admitted to 
the United States as a refugee; or has been granted withholding 
of removal, advance parole, or protection under the 
Convention Against Torture. 

Exceptions and waivers listed in the Proclamation are 
applicable for qualified applicants. In all visa adjudications, 
consular officers may seek additional information, as 
warranted, to determine whether an exception or a waiver is 
available. 

If a principal visa applicant qualifies for an exception or a 
waiver under the Proclamation, does a derivative also get 
the benefit of the exception or waiver? 

Each applicant, who is otherwise eligible, can only benefit 
from an exception or a waiver if he or she individually meets 
the conditions of the exception or waiver. 

Does the Proclamation apply to dual nationals? 

This Proclamation does not restrict the travel of dual nationals, 
so long as they are traveling on the passport of a non
designated country. 

Our embassies and consulates around the world will process 
visa applications and issue noninrmigrant and immigrant visas 
to otherwise eligible visa applicants who apply with a passport 
from a non-designated country, even if they hold dual 
nationality from one of the eight restricted countries. 

https://travel.state .gov/contenVtravel/en/us-visas/visa-information-resources/presidential-proclamation-arch ive/201 7 -12-04-Presidential-Proclamation .htm I 
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Does this apply to U.S. Lawful Permanent Residents? 

No. As stated in the Proclamation, lawful permanent residents 
of the United States are not affected by the Proclamation 

Are the� special rnles for permanent residents of Canada? 

Waivers may not be granted categorically to any group of 
nationals'ofthe eight countries who are subject to visa 
restrictions pursuant to the Proclamation, but waivers may be 
appropriate in individual circumstances, on a case-by-case 
basis. The Proclamation lists several circumstances in which 
case-by-case waivers may be appropriate. That list includes 
foreign nationals who are Canadian permanent residents who 
apply for visas at a U.S. consular section in Canada. Canadian 
permanent residents should bring proof of their status to a 
consular officer. 

A consular officer will carefully review each case to determine 
whether the applicant is affected by the Proclamation during 
each phase of the implementation and, if so, whether the 
applicant qualifies for an exception or a waiver. 

Will you process waivers for those affected by the 
Proclamation? How do I qualify for a waiver to be issued a 
visa? 

As specified in the Proclamation, consular officers may issue a 
visa based on a listed waiver category to nationals of countries 
identified in the PP on a case-by-case basis, when they 
determine: that issuance is in the national interest, the 
applicant poses no national security or public safety threat to 
the United States, and denial of the visa would cause undue 
hardship. There is no separate application for a waiver. An 
individual who seeks to travel to the United States should 
apply for a visa and disclose during the visa interview any 
information that might demonstrate that he or she is eligible 
for a waiver. 

What is a "close family member" for the purposes of 
determining if someone is eligible for a waiver? 

Section 201 (b) of the INA provides a definition of immediate 
relative, which is used to interpret the term "close family 
member" as used in the waiver category. This limits the 
relationship to spouses, children under the age of 21,  and 
parents. While the INA definition includes only children, 
spouses, and parents of a U.S. citizen, in the context of the 
Presidential Proclamation it also includes these relationships 

https://travel.state.gov/content/travel/en/us-visas/visa-information-resources/presidential-proclamation-archive/2017-1 2-04-Presidential-Proclamation.html 
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with LPRs and aliens lawfully admitted on a valid 
nonimmigrant visa in addition to U.S. citizens. 

Can those needing urgent medical care in the United States 
still qualify for a visa? 

q;, 

Applicants who are otherwise qualified and seeking urgent 
medical c;are in the United States may be eligible for an 
exception or a waiver. Any individual who seeks to travel to 
the United States should apply for a visa and disclose during 
the visa interview any information that might qualify the 
individual for an exception or waiver. A consular officer will 
carefully review each case to determine whether the applicant 
is affected by the Proclamation, and if so, whether the case 
qualifies for an exception or a waiver. 

The Proclamation provides several examples of categories of 
cases that may be appropriate for consideration for a waiver, 
on a case-by-case basis, when in the national interest, when 
entry would not threaten national security or public safety, and 
denial would cause undue hardship. Among the examples 
provided, a foreign national who seeks to enter the United 
States for urgent medical care may be considered for a waiver. 

I'm a student or short-term employee that was temporarily 
outside of the United States when the Proclamation went 
into effect. Can I return to school/work? 

If you have a valid, unexpired visa and are outside the United 
States, you can return to school or work per the exception 
noted in the Proclamation. 

If you do not have a valid, unexpired visa and do not qualify 
for an exception you will need to qualify for the visa and a 
waiver. An individual who wishes to apply for a 
nonimrnigrant visa should apply for a visa and disclose during 
the visa interview any information that might demonstrate that 
he or she is eligible for a waiver per the Proclamation. A 
consular officer will carefully review each case to determine 
whether the applicant is affected by the Proclamation and, if 
so, whether the case qualifies for a waiver. 

I received my immigrant visa but I haven't yet entered the 
United States. Can I still travel there using my immigrant 
visa? 

The Proclamation provides specifically that no visas issued 
before the effective date of the Proclamation will be revoked 
pursuant to the Proclamation, and it does not apply to nationals 

https://travel.state.gov/contentltravel/en/us-visas/visa-information-resources/presidential-proclamatlon-archive/2017-1 2-04-Presldentlal-Proclamation.html 
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of affected countries who have valid visas on the date it 
becomes effective. 

I recently had my immigrant visa interview at a U.S. 
embassy or consulate overseas, but my case is still being 
conside�d. What will happen now? 

If your visa application was refused under Section 221 (g) 
pending updated supporting documents or administrative 
processing, you should proceed to submit your documentation. 
After receiving any required missing documentation or 
completion of any administrative processing, the U.S. embassy 
or consulate where you were interviewed will contact you with 
more information. 

I am currently working on my case with NVC. Can I 
continue? 

Yes. You should continue to pay fees, complete your Form 
DS-260 immigrant visa applications, and submit your financial 
and civil supporting documents to NVC. NVC will continue 
reviewing cases and scheduling visa interviews overseas. 
During the interview, a consular officer will carefully review 
the case to determine whether the applicant is affected by the 
Proclamation and, if so, whether the case qualifies for an 
exception or may qualify for a waiver. 

What immigrant visa classes are subject to the 
Proclamation? 

All immigrant visa classifications for nationals of Chad, Iran, 
Libya, North Korea, Syria, Yemen, and Somalia are subject to 
the Proclamation and restricted. All immigrant visa 
classifications for nationals of Venezuela are unrestricted. An 
individual who wishes to apply for an immigrant visa should 
apply for a visa and disclose during the visa interview any 
information that might demonstrate that he or she is eligible 
for an exception or waiver per the Proclamation. A consular 
officer will carefully review each case to determine whether 
the applicant is affected by the Proclamation and, if so, 
whether the case qualifies for an exception or a waiver. 

I sponsored my family member for an immigrant visa, and 
his interview appointment is after the effective date of the 
Proclamation. Will he still be able to receive a visa? 

All immigrant visa classifications for nationals of Chad, Iran, 
Libya, North Korea, Syria, Yemen, and Somalia are subject to 
the Presidential Proclamation and suspended. An individual 
who wishes to apply for an immigrant visa should apply for a 

https:l/travel.state.gov/content/travel/en/us-visas/visa-information-resources/presidential-proclamation-archive/2017-12-04-Presidentlal-Proclamation.html 
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visa and disclose during the visa interview any information 
that might demonstrate that he or she is eligible for an 
exception or waiver per the Proclamation. A consular officer 
will carefully review each case to determine whether the 
applic�is affected by the Proclamation and, if so, whether 
the applicant qualifies for an exception or a waiver. 

I am applying for a K (fiance) visa. My approved 1-129 
petition is only valid for four months. Can you expedite 
my case? 

The National Visa Center already expedites all Form I- 129F 
petitions to embassies and consulates overseas. Upon receipt 
of the petition and case file, the embassy or consulate will 
contact you with instructions on scheduling your interview 
appointment. 

I received my Diversity Visa but I haven't yet entered the 
United States. Can I still travel there using my Diversity 
Visa? 

The Proclamation provides specifically that no visas issued 
before the effective date of the Proclamation will be revoked 
pursuant to the Proclamation, and it does not apply to nationals 
of affected countries who have valid visas on the date it 
becomes effective. 

I recently had my Diversity Visa interview at a U.S. 
embassy or consulate overseas, but my case is still being 
considered. What will happen now? 

If your visa application was refused under Section 22 I (g) 
pending updated supporting documents or administrative 
processing, please provide the requested information. The 
U.S. embassy or consulate where you were interviewed will 
contact you with more information. 

Will my case move to the back of the line for an 
appointment? 

No. KCC schedules appointments by Lottery Rank Number. 
When KCC is able to schedule your visa interview, you will 
receive an appointment before cases with higher Lottery Rank 
Numbers. 

I am currently working on my case with KCC. Can I 
continue? 

Yes. You should continue to complete your Form DS-260 
immigrant visa application. KCC will continue reviewing 

https://travel.state.gov/contentltravel/en/us-visas/visa-information-resources/presidential-proclamation-archive/2017-1 2-04-Presidential-Proclamation.html 
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cases and can qualify your case for an appointment. You will 

be notified about the scheduling of a visa interview. 

What if my spouse or child is a national of one of the 

countries listed, but I am not? 

KCC will continue to schedule new DV interview 
appointments for nationals of the affected countries. A 
national of any of those countries applying as a principal or 
derivative DV applicant should disclose during the visa 
interview any information that might qualify the individual for 
a waiver/exception. Note that DV 2018 visas, including 

derivative visas, can only be issued during the program year, 

which ends September 30, 2018, and only if visa numbers 

remain available. There is no guarantee a visa will be 
available in the future for your derivative spouse or child. 

What if I am a dual national or permanent resident of 

Canada? 

This Proclamation does not restrict the travel of dual nationals, 
so long as they are traveling on the passport of a non
designated country. You may apply for a DV using the 

passport of a non-designated country even if you selected the 

nationality of a designated country when you entered the 

lottery. Also, permanent residents of Canada applying for DV s 
in Montreal may be eligible for a waiver per the Proclamation, 
but will be considered on a case-by-case basis. If you believe 
one of these exceptions, or a waiver included in the 

Proclamation, applies to you and your otherwise current DV 
case has not been scheduled for interview, contact the U.S. 
embassy or consulate where your interview will take 

place/K.CC at KCCDV@state.gov. 

Does this Proclamation affect follow-to-join asylees? 

The Proclamation does not affect V92 applicants, follow-to-

Privacy I Copyright & Disclaimer I FOTA I No FEAR Act 
Data I Office·ofthc !Hspcctor General I USA.gov 

I GobiernoUSA.gov I 
This site is' managed by "thc ·u.s. Department of State. External.links to other 
Internet sites should nol be construed as an endorsement of the views or 
privacy policies contained therein. 

https://travel.state.gov/contentltravel/en/us-visas/visa-information-resources/presidentiaJ-proclamatlon-archive/201 7-1 2-04-Presidential-Proclamation.html 
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case 3:18-cv-01587-JD Document 6-15 Filed 03/23/18 Page 2 of 3 
3/12/2018 Lolli Legal UC Mail . Reque,1 for Clority: :Cue Numb.:-r-

Shabnam Lotti <shabnam@lotfilegal.com> 

Req�st for Clarity: Case Number -
Vancouyer, NIV Unit <vancouvemiv@stale.gov> Tue, Jan 9, 2018 at 2:42 PM 
To: Shaimam Lotfl <shabnam@lotfllegal.com> 

Dear Shabnam Lofti, 

A consular officer may issue a visa based on a listed waiver category to nationals of countries identified in the 
Presidential Proclamation on a case-by-case basis. 

It has been determined that your client, • does not meet the definition of close family as she is over 
21 years of ag� 

This decision cannot be appealed. 

Non-Immigrant Visa Unit 

U.S. Conslllate General Vancollver 

From: Shabnam Lotfl [mailto:shabnam@lolfilegal.com] 
Sent: Wednesday, January 03, 2018 12:41 PM 
To: Vancouver. NIV Unit 
Cc: 
Subject: Request for Oarity: Case Number 

Dear Consular Office·r, 
Per your communication (see attached), it appears as though my client, , has been denied the 

opportunity to request a waiver of the presidential proclamation. 

According to the presidential proclamation itsett and guidance on the State Department's website, foreign nationals who 
seek to enter the US to be reun�ed with a close family member (e.g. spouse, child, or parent) are eligible for requesting e 
waiver. 

My cllent Is the daughter of a United States citizen. Could you kindly explain why your office has denied my client the 
opportunity to request a waiver of the presidential proclamation? 

Respectfully, 

Document  ID:  0.7.22688.28397-000001  
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Case 3:18-cv-01587-JD Document 6-15 Filed 03/23/18 Page 3 of 3 
l/12/2018 Lotfi J..eg.11 LLC Mail .. Request fot Clmi1y: ; Case Number-

Attorney Shabnam Lolfi 

Lolfi Legal, LLC 

22 East Mifflin St Ste 302 

Madi�n. WI 53703 

(608) 25�226 
i 

shabnam@loffilegal.com 

www.lolfilegal.com 

This messagb Is for lite Intended recipient only and may contain prlvleged, prt)llfletary, p-e or c:onlidenllal lnfonnalioo. This e-mail Is Intended solely for Ille 
use of lhe Individual or entity to whldl b Is addressed. The use. copying ot distribution of lhe contents of this email, or any attachments hereto, by anyone other 
than the Intended rec:11)1ent, or an employee or agent authorized by the Intended recipient. ts prohibited. If you have received lhls e-mail In error, please MUfy 
lhe sender immedately and permanently delete the origlnal e.malr and destroy any coples « printouts of this e-mail as weD as any attadunents. 

Official 

UNCLASSIFIED 
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Consular Section of the 
Embassy of the United States ofAmerica 
Yerevan, Armenia 

Dear Applicant: 
This is to inform you that a consular officer found you ineligible for a visa under Section 212(f) of the 
Immigration and Nationality Act, pursuant to Presidential Proclamation 9645. Today's decision cannot be 
appealed. 
✓ Taking into account the provisions of the Proclamation, a waiver will not be granted in your case. 

□ The consular officer is reviewing your eligibility for a waiver under the Proclamation. To approve a 
waiver, the consular officer must determine that denying your entry would cause undue hardship, that your 
entry would not pose a threat to the national security or public safety of the United States, and that your 
entry would be in the national interest of the United States. This can be a lengthy process, and until the 
consular officer can make an individualized determination on these three factors, your visa application will 
remain refused under Section 212(f). You will be contacted with a final determination on your visa 
application as soon as practicable. 

Regards,
Nonimmigrant Visa Unit 

'IJ"'1_J.e.....,.w.. 
K, J wa,\j J w ' - - . 'li (u)212 .ll.t <.L W <IS .ili  .c . • e.f 1  _ _  ,c .... ,1 t...Yo • . Y.'-'e"" UJ' . � � � I.SY"_,.,.... -r- /':!' .) ...-, t:il.1e,..,• 

. w..l _.Jlli ,l:!� J:li _fa,, jJyal � .� 1..);!_, �I ..slY. e-j'Je-6,il� �ls '..J� U":l:!..J �\!; 01\.6.. 

•.l..!. JA>!fa �� M ..:.,,�� 0.ll w .:i:,_,Y...J� •�\!; 0.l' wl..Jfa ,:fo_fl _;lli ..J� 4 ✓ 

□ 
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DENNIS J. HERRERA, State Bar #139669 
City Attorney 
JESSE C. SMITH, State Bar #1 2517 
Chief Assistant City Attorney 
RONALD P. FLYNN, State Bar #184186 
Chief Deputy City Attorney 
YVONNE R. MERÉ, State Bar #173594 
Chief of Complex and Affirmative Litigation 
CHRISTINE VAN AKEN, State Bar #241755 
TARA M. STEELEY, State Bar #231775 
MOLLIE M. LEE, State Bar #251404 
SARA J. EISENBERG, State Bar #269303 
AILEEN M. McGRATH, State Bar #280846 
Deputy City Attorneys 
City Hall, Room 234 
1 Dr. Carlton B. Goodlett Place 
San Francisco, California 94102-4602  
Telephone: (415) 554-4748 
Facsimile: (415) 554-4715 
E-Mail: brittany.feitelberg@sfcityatty.org 

Attorneys for Plaintiff 
CITY AND COUNTY OF SAN FRANCISCO 

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

CITY AND COUNTY OF SAN 
FRANCISCO, 

Plaintiff, 

vs. 

JEFFERSON B. SESSIONS III, Attorney 
General of the United States, ALAN R. 
HANSON, Acting Assist. Attorney General of 
the United States, UNITED STATES 
DEPARTMENT OF JUSTICE, DOES 1-100, 

Defendants. 

CCSF RFPs to Defendants, Set One 
CCSF v. Sessions, et al. 3:17 CV 04642 WHO 

Case No. 3:17-CV-04642-WHO 

PLAINTIFF CITY AND COUNTY OF 
SAN FRANCISCO’S FIRST REQUEST FOR 
PRODUCTION OF DOCUMENTS TO 
DEFENDANTS 

Date Filed: August 11, 2017 
Trial Date: December 10, 2018 

n:\cxlit\li2  63665.docx018\180160\012  
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PROPOUNDING PARTY: PLAINTIFF CITY AND COUNTY OF SAN FRANCISCO 

RESPONDING PARTY: JEFFERSON B. SESSIONS III, Attorney General of the United States, 
ALAN R. HANSON, Acting Assist. Attorney General of the United 
States, UNITED STATES DEPARTMENT OF JUSTICE 

SET NO. ONE 

Please note that you are required to respond to this Demand for Inspection and Production of 

Documents within 30 days from the date of service of this Demand. If you fail to respond within that time 

period you will be deemed to have waived all objections, including any and all claims of privilege, if any, 

in respect to documents responsive to this Demand. 

Pursuant to Federal Rule of Civil Procedure 34, Plaintiff City and County of San Francisco 

hereby demands that defendants produce the originals of the documents specified herein for inspection 

and copying within 30 days of the date of service of this demand to the Office of the City Attorney, 

1390 Fox Plaza, 6th Floor, San Francisco, California 94102 or, alternatively, defendants may copy the 

documents, at the City’s expense (color copies for photographs) and deliver them to the same address 

and on the same date. 

INSTRUCTIONS 

In responding to these requests, YOU are required by law to produce all DOCUMENTS 

reasonably available to YOU or subject to YOUR custody or control, including without limitation 

DOCUMENTS in the possession of YOUR attorneys, accountants, advisors, or other PERSONS 

directly or indirectly employed by or associated with YOU or YOUR counsel, and anyone else 

otherwise subject to YOUR control. 

In responding to these requests, YOU must make a diligent search of YOUR own 

DOCUMENTS and of all other papers and materials in YOUR possession or available to YOU or 

YOUR representatives. 

If these requests or any one of them cannot be answered in full, answer them to the extent 

possible, specify the reasons for YOUR inability to answer the remainder, and state all of the 

information and knowledge YOU have regarding the unanswered portion. 

// 
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All DOCUMENTS produced in response to these requests must be produced as they are kept in 

the usual course of business or organized and labeled to correspond with the request to which they are 

responsive. 

If privilege or work product protection is claimed as a ground for withholding from production 

one or more DOCUMENTS, in whole or in part, the response hereto shall IDENTIFY the date of the 

DOCUMENT, its author, its subject matter, its length, its attachments (if any), its present custodian, 

and all recipients thereof, whether or not indicated on the DOCUMENT, and shall describe the factual 

basis for the claim of privilege or work product protection in sufficient detail so as to permit the Court 

to adjudicate the validity of the claim. 

In the event that a DOCUMENT called for by these requests has been destroyed, the response 

hereto shall IDENTIFY (to the extent it is known): (a) the preparer of the DOCUMENT; (b) its 

addressor (if different); (c) its addressee; (d) each recipient thereof; (e) each PERSON to whom it was 

distributed or shown; (f) the date it was created or prepared; (g) the date it was transmitted (if 

different); (h) the date it was received; (i) a description of its contents and subject matter; (j) the date 

of its destruction; (k) the manner of its destruction; (l) the name, title and address of the PERSON 

authorizing its destruction; (m) the reason(s) for its destruction; (n) the name, title and address of the 

PERSON who destroyed the DOCUMENT; and (o) a description of the efforts YOU have taken to 

locate a copy of the DOCUMENT. 

Unless otherwise specified, the time period for this request is from October 1, 2016 to the 

present. 

DEFINITIONS 

The following definitions shall apply to the terms used in every request in this entire set and to this 

section of definitions: 

1. The term “ALL” shall mean any and ALL. 

2  The term shall be understood to mean “OR” AND vice versa whenever such. “AND” 

construction results in a broader request for information. 

3. The term “ANY” shall mean ANY AND ALL. 
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4. The terms “COMMUNICATION” AND “COMMUNICATIONS” shall mean AND 

refer to ANY kind of written, oral, visual, audible, OR electronic transfer of information, thoughts, OR 

ideas, OR ANY request for the transfer of such information, including, but not limited to, making, 

sending, OR receiving information from electronic mail messages, text messages, internet postings, 

social network postings, internet chat conversations, Twitter transmissions, facsimiles, inquiries, 

letters, mail, marketing promotions, memoranda, packages, pages, presentations, press releases, 

proposals, public statements, sales pitches, solicitations, speaking, speeches, telephone calls, telephone 

messages, testimony, voice-mail messages, AND writings. 

5. The term “DOCUMENT” AND “DOCUMENTS” means writing and includes the 

original or a copy of handwriting, typewriting, printing, Photostatting, photographing, electronic mail, 

recording of information in electronic form and every other means of recording upon any tangible thing 

and form of communicating or representation, including letters, words, pictures, sounds, or symbols, or 

combinations of them. 

6. The term “IDENTIFY” when referring to a natural person, entity or corporation shall 

require the following information about the person: (a) full name; (b) every alias by which the person 

was known at ANY time; (c) current OR last known home AND business address; (d) current OR last 

known job title OR description; (e) each employer of the person during the period of time covered by 

the answer referring to such person; (f) phone number; AND (g) each job title OR description of the 

person during the period of time covered by the answer referring to such person. 

7. The terms “IDENTIFY” AND “IDENTIFYING” when referring to a document shall 

include the following information: (a) the author OR originator of the DOCUMENT; (b) every person 

to whom the DOCUMENT was sent OR transferred; (c) the date on which the DOCUMENT was 

created; (d) each date on which it was sent OR transferred; (e) the type of DOCUMENT (e.g., letter, 

memorandum, chart, etc.); (f) a detailed description of the matter, nature, substance, AND content of 

the DOCUMENT; AND (g) the present location AND present custodian of the DOCUMENT, OR the 

date on which the DOCUMENT was lost, discarded, destroyed, altered, OR relinquished from your 

possession, custody, OR control. 

// 
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8. The term “OR” shall be understood to mean “AND” AND vice versa whenever such 

construction results in a broader request for information. 

9. The terms “PERSON” AND “PERSONS” shall mean AND refer to natural 

PERSONS, corporations, firms, joint owners, associations, partnerships, joint ventures, trusts, estates, 

governmental agencies, AND ALL other forms of business, governmental, judicial, personal OR legal 

entities AND ALL other PERSONS acting OR purporting to act on your behalf. 

10. The term “SAN FRANCISCO” shall mean the City and County of San Francisco, the 

Plaintiff in this action. 

11. The terms “YOU” AND “YOUR” shall mean AND refer to Defendants and all 

PERSONS acting on their behalf such as agents, employees, attorneys, and investigators. 

12. “SAN FRANCISCO CHAPTER 12H” means San Francisco Administrative Code 

Chapter 12H, which is attached as Exhibit 1 to these discovery requests. 

13. “SAN FRANCISCO CHAPTER 12I” means San Francisco Administrative Code 

Chapter 12  to these discovery requests.I, which is attached as Exhibit 2  

14. “BYRNE JAG PROGRAM” means the Edward Byrne Memorial Justice Assistance 

Grant Program, as authorized by 34 U.S.C. §§ 10151-10158. 

15. “SECTION 1373” means 8 U.S.C. § 1373. 

16. The “ACCESS REQUIREMENT” shall refer to the grant condition set forth at 

Paragraph 55 of the FY 2017 Byrne JAG award issued to the County of Greenville, South Carolina, 

providing that: 

// 

// 

With respect to the “program or activity” that is funded (in whole or in part) by 
this award, as of the date the recipient accepts this award, and throughout the 
remainder of the period of performance for the award 

A. A State statute, or a State rule, -regulation, -policy, or-practice, must be in 
place that is designed to ensure that agents of the United States acting under 
color of federal law in fact are given to access any State (or State-contracted) 
correctional facility for the purpose of permitting such agents to meet with 
individuals who are (or are believed by such agents to be) aliens and to inquire 
as to such individuals’ right to be or remain in the United States. 
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17. The “NOTICE REQUIREMENT” shall refer to the grant condition set forth at 

Paragraph 55 of the FY 2017 Byrne JAG award issued to the County of Greenville, South Carolina, 

providing that: 

With respect to the “program or activity” that is funded (in whole or in part) by 
this award, as of the date the recipient accepts this award, and throughout the 
remainder of the period of performance for the award . . . 

B. A State statute, or a State rule, -regulation, -policy, or practice, must be in 
place that is designed to ensure that, when a State (or State-contracted) 
correctional facility receives from DHS a formal written request authorized by 
the Immigration and Nationality Act that seeks advance notice of the scheduled 
release date and time for a particular alien in such facility, then such facility will 
honor such request and as early as practicable (see para. 4.B of this 
condition) provide the requested notice to DHS. 

18. The “SECTION 1373 REQUIREMENT” shall refer to the grant condition set forth at 

Paragraph 53 of the FY 2017 Byrne JAG award issued to the County of Greenville, South Carolina, 

providing that, inter alia: 

With respect to the “program or activity” funded in whole or in part under this 
award (including any such “program or activity” of any subrecipient at any tier), 
throughout the period of performance for the award, no State or local 
government entity, -agency, or official may prohibit or in any way restrict (1) 
any government entity or official from sending or receiving information 
regarding citizenship or immigration status as described in 8 U.S.C. 1373(a); or 
(2) a government entity or agency from sending, requesting or receiving, 
maintaining, or exchanging information regarding immigration status as 
described in 8 U.S.C. 1373(b). For purposes of this award, any prohibit (or 
restriction) that violates this condition is an “information-communication 
restriction.” 

19. The “IMMIGRATION ENFORCEMENT REQUIREMENTS” shall refer to the 

Notice Requirement, the Access Requirement, and the Section 1373 Requirement collectively. 

2  The shall refer to the certification set forth at0. “SECTION 1373 CERTIFICATION” 

page 38 of the Edward Byrne Memorial Justice Assistance Grant Program, FY 2017 Local 

Solicitation, which is attached as Exhibit B to the Complaint. 

2  The shall refer to the letter from Alan Hanson to then-1. “NOVEMBER 15 LETTER” 

Mayor of San Francisco Edwin Lee, dated November 15, 2017. 

2. The “JANUARY 24 LETTER” shall refer to the letter from Jon Adler, Director of the 

Bureau of Justice Assistance, Office of Justice Programs, to San Francisco Mayor Mark Farrell, dated 

January 2  018.4, 2  
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2  “ICE” shall mean U.S. Immigration and Customs Enforcement and includes, but is not3. 

limited to, any predecessor or successor agencies, and any divisions, departments, affiliates, agents, 

attorneys, representatives, employees, and/or other persons acting on its behalf. 

2  “Department of Justice” shall mean the U.S. Department of Justice and includes, but is4. 

not limited to, any predecessor or successor agencies, and any divisions, departments, affiliates, 

agents, attorneys, representatives, employees, and/or other persons acting on its behalf. 

REQUESTS FOR PRODUCTION 

REQUEST NO. 1.: 

All DOCUMENTS reflecting the Defendants’ position that they have the authority to identify 

Section 1373 as an applicable law for purposes of eligibility for Byrne JAG awards. 

REQUEST NO. 2.: 

All DOCUMENTS that were submitted to the Office of Inspector General when the 

Department of Justice asked it to investigate potential violations of Section 1373 in response to the 

request from Congressman Culberson. 

REQUEST NO. 3.: 

All DOCUMENTS reflecting Defendants’ position that they have the authority to add “special 

conditions” for the award of Byrne JAG funds pursuant to 34 U.S.C. § 10102. 

REQUEST NO. 4.: 

All COMMUNICATIONS and other DOCUMENTS that form the basis for the Defendants’ 

decision to impose the IMMIGRATION ENFORCEMENT REQUIREMENTS on applicants for the 

FY 2017 BYRNE JAG PROGRAM. 

REQUEST NO. 5.: 

All COMMUNICATIONS and other DOCUMENTS that Defendants relied upon, or which 

form the basis for, the Department of Justice’s indication in the NOVEMBER 15 LETTER that the 

Department of Justice “is concerned” that SAN FRANCISCO CHAPTERS 12  I “mayH AND 12  

violate section 1373.” 

// 

// 
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REQUEST NO. 6.: 

All COMMUNICATIONS and other DOCUMENTS that Defendants relied upon, or which 

form the basis for, Defendants’ indication in the JANUARY 24 LETTER that “the Department 

remains concerned that [SAN FRANCISCO’s] laws, policies, or practices may violate section 1373 or, 

at a minimum, that they may be interpreted or applied in a manner inconsistent with section 1373.” 

REQUEST NO. 7.: 

All COMMUNICATIONS and other DOCUMENTS that discuss, IDENTIFY, or evaluate 

whether SAN FRANCISCO does or does not comply with Section 1373. 

REQUEST NO. 8.: 

All COMMUNICATIONS and other DOCUMENTS that form the basis for or discuss any 

determinations (regardless of whether the determination was “preliminary” or “final”) made by 

Defendants that one or more of a state or locality’s policies comply or fail to comply with Section 

1373. 

REQUEST NO. 9.: 

All COMMUNICATIONS and other DOCUMENTS related to the Defendants’ interpretation 

of Section 1373. 

REQUEST NO. 10.: 

All COMMUNICATIONS and other DOCUMENTS related to any information Defendants 

have given to Byrne JAG grant recipients regarding Section 1373. 

REQUEST NO. 11.: 

All COMMUNICATIONS and other DOCUMENTS that describe or are related to 

Defendants’ position regarding what jurisdictions must do to comply with the ACCESS 

REQUIREMENT. 

REQUEST NO. 12.: 

All COMMUNICATIONS and other DOCUMENTS that describe or are related to 

Defendants’ position regarding what jurisdictions must do to comply with the NOTICE 

REQUIREMENT. 

// 
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REQUEST NO. 13.: 

All COMMUNICATIONS and other DOCUMENTS that support Defendants’ determination 

that the IMMIGRATION ENFORCEMENT REQUIREMENTS each are related to the congressional 

purpose underlying the BYRNE JAG PROGRAM, as is required by the Spending Clause. 

REQUEST NO. 14.: 

All COMMUNICATIONS and other DOCUMENTS that discuss, IDENTIFY, or evaluate 

whether SAN FRANCISCO interferes with the federal government’s administration of federal 

immigration laws. 

REQUEST NO. 15.: 

All COMMUNICATIONS and other DOCUMENTS that discuss, IDENTIFY, or evaluate 

whether SAN FRANCISCO does or does not comply with the NOTICE REQUIREMENT. 

REQUEST NO. 16.: 

All COMMUNICATIONS and other DOCUMENTS that discuss, IDENTIFY, or evaluate 

whether SAN FRANCISCO does or does not comply with the ACCESS REQUIREMENT. 

REQUEST NO. 17.: 

All COMMUNICATIONS and other DOCUMENTS that support the Attorney General’s 

position that sanctuary city policies undermine public safety. See Dkt. No. 61 ¶ 6. 

REQUEST NO. 18.: 

All COMMUNICATIONS and other DOCUMENTS that Defendants relied upon, or which 

form the basis for, the Department of Justice’s assertion in the JANUARY 24 LETTER that it has the 

authority to “seek return of your FY 2016 grant funds, require additional conditions for receipt of any 

FY 2  017017 Byrne JAG funding for which you have applied, and/or deem you ineligible for FY 2  

Byrne JAG funds.” 

REQUEST NO. 19.: 

All COMMUNICATIONS and other DOCUMENTS that relate to what constitutes “policies, 

or practices” that “may violate section 1373,” as those terms are used in the JANUARY 24 LETTER. 

// 

// 
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REQUEST NO. 20.: 

All COMMUNICATIONS and other DOCUMENTS that support Defendants’ assertion that 

“information regarding . . . immigration status” under Section 1373 includes all “information that 

allows ICE to do its job.” State of California ex rel. Becerra v. Sessions, Case No. 3:17-CV-4701-

WHO, Hr’g. Tr. at 30:5-10 (Dec. 13, 2017). 

REQUEST NO. 21.: 

All COMMUNICATIONS and other DOCUMENTS related to the administrative process 

Defendants have represented is occurring with respect to SAN FRANCISCO’s compliance with 

Section 1373. See, e.g., Dkt. No. 66 at 12-13 & n. 6; Dkt. No. 72 at 2-4. 

REQUEST NO. 22.: 

All COMMUNICATIONS and other DOCUMENTS that are referenced in Defendants’ Initial 

Disclosures and Interrogatory responses. 

Dated: March 2  0188, 2  

DENNIS J. HERRERA 
City Attorney 
JESSE C. SMITH 
RONALD P. FLYNN 
YVONNE R. MERÉ 
CHRISTINE VAN AKEN 
TARA M. STEELEY 
MOLLIE M. LEE 
SARA J. EISENBERG 
AILEEN M. McGRATH 

Deputy City Attorneys 

By: /s/ Aileen M. McGrath 
DENNIS J. HERRERA 
City Attorney 

Attorneys for Plaintiff 
CITY AND COUNTY OF SAN FRANCISCO 
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Print 

San Francisco Administrative Code 

CHAPTER 12H: 

IMMIGRATION STATUS 

Sec. 12H.l .  City and County of Refuge. 

Sec. 12H.2. Use of City Funds Prohibited. 

Sec. 12H.3. Clerk of Board to Transmit Copies of this Chapter; Informing City Employees . 

Sec. 12H.4. Enforcement. 

Sec. 12H.5. City Undertaking Limited to Promotion of General Welfare. 

Sec. 12H.6. Severability. 

SEC. 12H.1. CITY AND COUNTY OF REFUGE. 

lt is hereby affirmed that the City and County of San Francisco is a City and County of Refuge. 

(Added by Ord 375 89, App. 10/24/89) 

SEC. 12H.2. USE OF CITY FUNDS PROHIBITED. 

No department, agency, commission, officer, or employee of the City and County of San Francisco shall use 
any City funds or resources to assist in the enforcement of Federal immigration law or to gather or disseminate 
information regarding release status of individuals or any other such personal information as defined in Chapter 
121 in the City and County of San Francisco unless such assistance is required by Federal or State statute, 
regulation, or court decision. The prohibition set forth in this Chapter 12H shall include, but shall not be limited 
to: 

(a) Assisting or cooperating, in one's official capacity, with any investigation, detention, or arrest procedures, 
public or clandestine, conducted by the Federal agency charged with enforcement of the Federal immigration 
law and relating to alleged violations of the civil provisions of the Federal immigration law, except as permitted 
under Administrative Code Section 121.3. 

(b) Assisting or cooperating, in one's official capacity, with any investigation, surveillance, or gathering of 
information conducted by foreign governments, except for cooperation related to an alleged violation of City 
and County, State, or Federal criminal laws. 

(c) Requesting information about, or disseminating information, in one's official capacity, regarding the 
release status of any individual or any other such personal information as defined in Chapter 121, except as 
permitted under Administrative Code Section 121.3, or conditioning the provision of services or benefits by the 
City and County of San Francisco upon immigration status, except as required by Federal or State statute or 
regulation, City and County public assistance criteria, or court decision. 

(d) Including on any application, questionnaire, or interview form used in relation to benefits, services, or 
opportunities provided by the City and County of San Francisco any question regarding immigration status 
other than those required by Federal or State statute, regulation, or court decision. Any such questions existing 
or being used by the City and County at the time this Chapter is adopted shall be deleted within sixty days of the 
adoption of this Chapter. 
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(Added by Ord. 375 89, App. 10/24/89; amended by Ord. 228 09, File No. 091032, App. IO 28 2009; Ord. 96 16, File No. 160022, App. 
6/17/2016, Eff. 7/17/2016) 

SEC. 12H.2-1. [REPEALED.] 

(Added by Ord. 282 92, App. 9/4/92; amended by Ord 238 93, App. 8/4/93; Ord 228 09, File No. 091032, App. JO 28 2009; repealed by Ord 
96 16 , File No. 160022, App. 6/17/2016, Eff. 7/17/2016) 

SEC. 12H.3. CLERK OF BOARD TO TRANSMIT COPIES OF THIS 

CHAPTER; INFORMING CITY EMPLOYEES. 

The Clerk of the Board of Supervisors shall send copies of this Chapter, including any future amendments 
thereto that may be made, to every department, agency and commission of the City and County of San 
Francisco, to California's United States Senators, and to the California Congressional delegation, the 
Commissioner of the Federal agency charged with enforcement of the Federal immigration law, the United 
States Attorney General, and the Secretary of State and the President of the United States. Each appointing 
officer of the City and County of San Francisco shall inform all employees under her or hisjurisdiction of the 
prohibitions in this ordinance, the duty of all of her or his employees to comply with the prohibitions in this 
ordinance, and that employees who fail to comply with the prohibitions of the ordinance shall be subject to 
appropriate disciplinary action. Each City and County employee shall be given a written directive with 
instructions for implementing the provisions of this Chapter. 

(Added by Ord. 375 89, App. 10/24/89; Ord. 228 09,File No. 091032, App. JO 28 2009) 

SEC. 12H.4. ENFORCEMENT. 

The Human Rights Commission shall review the compliance of the City and County departments, agencies, 
commissions and employees with the mandates of this ordinance in particular instances in which there is 
question of noncompliance or when a complaint alleging noncompliance has been lodged. 

(Added by Ord 375 89, App. 10/24/89) 

SEC. 12H.5. CITY UNDERTAKING LIMITED TO PROMOTION OF 

GENERAL WELFARE. 

ln undertaking the adoption and enforcement of this Chapter, the City is assuming an undertaking only to 
promote the general welfare. This Chapter is not intended to create any new rights for breach of which the City 
is liable in money damages to any person who claims that such breach proximately caused injury. This section 
shall not be construed to limit or proscribe any other existing rights or remedies possessed by such person. 

(Added by Ord 375 89, App. 10/24/89) 

SEC. 12H.6. SEVERABILITY. 

lf any part of this ordinance, or the application thereof, is held to be invalid, the remainder of this ordinance 
shall not be affected thereby, and this ordinance shall otherwise continue in full force and effect. To this end, 
the provisions of this ordinance, and each of them, are severable. 

(Added by Ord 375 89, App. 10/24/89) 
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Print 

San Francisco Administrative Code 

CHAPTER 121: 

CIVIL IMMIGRATION DETAINERS 

Sec. 121 .1 .  Findings. 

Sec. 121.2. Definitions. 

Sec. 121.3. Restrictions on Law Enforcement Officials. 

Sec. 121.4. Purpose of this Chapter. 

Sec. 121.5. Semiannual Report. 

Sec. 121.6. Severability. 

Sec. 121.7. Undertaking for the General Welfare. 

SEC. 121.1. FINDINGS. 

The City and County of San Francisco (the "City") is home to persons of diverse racial, ethnic, and national 
backgrounds, including a large immigrant population. The City respects, upholds, and values equal protection 
and equal treatment for all of our residents, regardless of immigration status. Fostering a relationship of trust, 
respect, and open communication between City employees and City residents is essential to the City's core 
mission of ensuring public health, safety, and welfare, and serving the needs of everyone in the community, 
including immigrants. The purpose ofthis Chapter 121, as well as of Administrative Code Chapter 12H, is to 
foster respect and trust between law enforcement and residents, to protect limited local resources, to encourage 
cooperation between residents and City officials, including especially law enforcement and public health 
officers and employees, and to ensure community security, and due process for all. 

The United States Immigration and Customs Enforcement ("ICE") is responsible for enforcing the civil 
immigration laws. IC E's programs, including Secure Communities and its replacement, the Priority 
Enforcement Program ("PEP"), seek to enlist local law enforcement's voluntary cooperation and assistance in its 
enforcement efforts. ln its description of PEP, ICE explains that all requests under PEP are for voluntary action 
and that any request is not an authorization to detain persons at the expense of the federal government. The 
federal government should not shift the financial burden of federal civil immigration enforcement, including 
personnel time and costs relating to notification and detention, onto local law enforcement by requesting that 
local law enforcement agencies continue detaining persons based on non-mandatory civil immigration detainers 
or cooperating and assisting with requests to notify ICE that a person will be released from local custody. It is 
not a wise and effective use of valuable City resources at a time when vital services are being cut. 

ICE's Secure Communities program (also known as "S-Comm") shifted the burden of federal civil 
immigration enforcement onto local law enforcement. S-Comm came into operation after the state sent 
fingerprints that state and local law enforcement agencies had transmitted to the California Department of 
Justice ("Cal DOJ") to positively identify the arrestees and to check their criminal history. The FBI would 
forward the fingerprints to the Department of Homeland Security ("DHS") to be checked against immigration 
and other databases. To give itself time to take a detainee into immigration custody, ICE would send an 
Immigration Detainer Notice of Action (DHS Form 1-247) to the local law enforcement official requesting 
that the local law enforcement official hold the individual for up to 48 hours after that individual would 
otherwise be released ("civil immigration detainers"). Civil Immigration detainers may be issued without 
evidentiary support or probable cause by border patrol agents, aircraft pilots, special agents, deportation 
officers, immigration inspectors, and immigration adjudication officers. 
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CHAPTER 12I: CIVIL IMMIGRATION DETAINERS Page 2 of7 

Given that civil immigration detainers are issued by immigration officers without judicial oversight, and the 

regul  immigration detainers provides no minimum standard ofprooffor their issuance,ation authorizing civil  

there are serious questions as to their constitutional  ike criminality. Unl  warrants, which must be supported by 

probabl  magistrate, there are no such requirements for the issuance ofa civile cause and issued by a neutral  

immigration detainer. Several federal  ed that because civilcourts have rul  immigration detainers and other ICE 

"Notice ofAction" documents are issued without probabl  conduct, they do not meet thee cause ofcriminal  

Fourth Amendment requirements for state or loca law enforcement official  d an individuals to arrest and hol  in 

custody. (Miranda-Olivares v. Clackamas Co. , No. 3:12-cv-02317-ST *17 (D.Or. April 11, 2014) (finding that 

detention pursuant to an immigration detainer is a seizure that must comport with the Fourth Amendment). See 

alsoMorales v. Chadbourne, 996 F. Supp. 2d 19, 29 (D.R.I 2014); Villars v. Kubiatowski, No. 12-cv-4586 *10-

12 (N.D. I l  ed May 5, 2014).). fil  

On December 4, 2012, the Attorney General ofCal  a Harris, cl  ities ofifornia, Kamal  arified the responsibil  

loca l  claw enforcement agencies under S-Comm. The Attorney General arified that S-Comm did not require 

state or l  aw enforcement official  's immigration status or to enforce federaloca l  s to determine an individual  

immigration l  al  arified that civil immigration detainers are voluntary requests toaws. The Attorney General so cl  

loca l  iance. Cal  oca law enforcement agencies that do not mandate compl  ifornia l  aw enforcement agencies may 

determine on their own whether to compl  immigration detainers. In a June 25, 2014,y with non-mandatory civil  

bu letin, the Attorney General warned that a federal  ifornia had hel  iablcourt outside ofCal  d a county l  e for 

damages where it voluntarily compl  , and the individualied with an ICE request to detain an individual  was 

otherwise eligible for rel  oca l  so be hel iablease and that l  aw enforcement agencies may al  d l  e for such conduct. 

Over 350 jurisdictions, incl  inois, and many ofCaluding Washington, D.C., Cook County, I l  ifornia's 58 

counties, have al  edged the discretionary nature ofcivil  ining toready acknowl  immigration detainers and are decl  

hold people in their jail  48 hours as requested by ICE. Loca ls for the additional  aw enforcement agencies' 

responsibil  ated by state l  ying with non-mandatory civilities, duties, and powers are regul  aw. However, compl  

immigration detainers frequently raises due process concerns. 

According to Section 287.7 ofTitle 8 ofthe Code ofFederal Regulations, the City is not reimbursed by the 

federal government for the costs associated with civil  one. The fu limmigration detainers al  cost ofresponding 

to a civil immigration detainer can incl  imited to, extended detention time, the administrativeude, but is not l  

costs oftracking and responding to detainers, and the l  iabil  y hol  who isega l  ity for erroneousl  ding an individual  

not subject to a civil immigration detainer. Compl  immigration detainers and involiance with civil  vement in 

civil immigration enforcement diverts l  ocal  to the City.imited l  resources from programs that are beneficial  

The City seeks to protect public safety, which is founded on trust and cooperation ofcommunity residents and 

l  aw enforcement. However, civil  ease undermineoca l  immigration detainers and notifications regarding rel  

community trust ofl  ing fear in immigrant communities ofcoming forward to reportaw enforcement by insti l  

crimes and cooperate with l  aw enforcement agencies. A 2013 study by the University ofI l  edoca l  inois, entitl  

"Insecure Communities: Latino Perceptions ofPol  vement in Immigration Enforcement," found that atice Invol  

least 40% ofLatinos surveyed are less l  y to provide information to polikel  ice because they fear exposing 

themsel  y, or friends to a risk ofdeportation. Indeed, civil  ted in theves, famil  immigration detainers have resul  

transfer ofvictims ofcrime, incl  ence victims, to ICE.uding domestic viol  

The City has enacted numerous l  icies to strengthen communities and to builaws and pol  d trust between 

communities and l  aw enforcement. Local  immigration enforcementoca l  cooperation and assistance with civil  

undermines community policing strategies. 

In 2014, DHS ended the Secure Communities program and replaced it with PEP. PEP and S-Comm share 

many similarities. Just as with S-Comm, PEP uses state and federal databases to check an individual's 

fingerprints against immigration and other databases. PEP empl  itate transfers ofoys a number oftactics to facil  

individual  ocal  s to immigration custody.s from l  jail  

First, PEP uses a new form (known as DHS Form I-247N), which requests notification from local jails about 

an individual  ease date prior to his or her rel  ocal custody. As with civil immigration detainers,'s rel  ease from l  

these notification requests are issued by immigration officers without judicial oversight, thus raising questions 
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about local law enforcement's liability for constitutional violations if any person is overdetained when 
immigration agents are unable to be present at the time of the person's release from local custody. 

Second, under PEP, ICE will continue to issue civil immigration detainer requests where local law 
enforcement officials are willing to respond to the requests, and in instances of "special circumstances," a term 
that has yet to be defined by DHS. Despite federal courts finding civil immigration detainers do not meet Fourth 
Amendment requirements, localjurisdictions are often unable to confirm whether or not a detention request is 
supported by probable cause or has been reviewed by a neutral magistrate. 

The increase in information-sharing between local law enforcement and immigration officials raises serious 
concerns about privacy rights. Across the country, including in the California Central Valley, there has been an 
increase of ICE agents stationed in jails, who often have unrestricted access to jail databases, booking logs, and 
other documents that contain personal information of all jail inmates. 

The City has an interest in ensuring that confidential information collected in the course of carrying out its 
municipal functions, including but not limited to public health programs and criminal investigations, is not used 
for unintended purposes that could hamper collection of information vital to those functions. To carry out public 
health programs, the City must be able to reliably collect confidential information from all residents. To solve 
crimes and protect the public, local law enforcement depends on the cooperation of all City residents. 
Information gathering and cooperation may be jeopardized if release of personal information results in a person 
being taken into immigration custody. 

In late 2015, Pedro Figueroa, an immigrant father of an 8-year-old U .S . citizen, sought the San Francisco 
Police Department's help in locating his stolen vehicle. When Mr. Figueroa went to the police station to retrieve 
his car, which police had located, he was detained for some time by police officers before being released, and an 
ICE agent was waiting to take him into immigration custody immediately as he left the police station. It was 
later reported that both the Police Department and the San Francisco Sheriffs Department had contact with ICE 
officials while Mr. Figueroa was at the police station. He spent over two months in an immigration detention 
facility and remains in deportation proceedings. Mr. Figueroa's case has raised major concerns about local law 
enforcement's relationship with immigration authorities, and has weakened the immigrant community's 
confidence in policing practices. Community cooperation with local law enforcement is critical to investigating 
and prosecuting crimes. Without the cooperation of crime victims like Mr. Figueroa and witnesses, local law 
enforcement's ability to investigate and prosecute crime, particularly in communities with large immigrant 
populations, will be seriously compromised. 

(Added by Ord 204 13, File No. 130764, App. 10/8/2013, Eff. 11/7/2013; amended by Ord. 96 16, File No. 160022, App. 6/17/2016, Eff. 
7/17/2016) 

(Fonner Sec. 121.1 added by Ord. 391 90, App. 12/6/90; amended by Ord 409 97, App. 10/31/97; Ord. 38 OJ, File No. 010010, App. 
3/16/2001; repealed by Ord. 171 03, File No. 030422, App. 7/3/2003) 

SEC. 121.2. DEFINITIONS. 

"Administrative warrant" means a document issued by the federal agency charged with the enforcement of the 
Federal immigration law that is used as a non-criminal, civil warrant for immigration purposes. 

"Eligible for release from custody" means that the individual may be released from custody because one of the 
following conditions has occurred: 

(a) All criminal charges against the individual have been dropped or dismissed. 

(b) The individual has been acquitted of all criminal charges filed against him or her. 

(c) The individual has served all the time required for his or her sentence. 

(d) The individual has posted a bond, or has been released on his or her own recognizance. 

(e) The individual has been referred to pre-trial diversion services. 
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(f) The individual is otherwise eligible for release under state or local law. 

"Civil immigration detainer" means a non-mandatory request issued by an authorized federal immigration 
officer under Section 287.7 of Title 8 of the Code of Federal Regulations, to a local law enforcement official to 
maintain custody of an individual for a period not to exceed 48 hours and advise the authorized federal 
immigration officer prior to the release of that individual. 

"Convicted" means the state of having been proved guilty in a judicial proceeding, unless the convictions have 
been expunged or vacated pursuant to applicable law. The date that an individual is Convicted starts from the 
date ofrelease. 

"Firearm" means a device, designed to be used as a weapon, from which is expelled through a barrel, a 
projectile by the force of an explosion or other form of combustion as defined in Penal Code Section 16520. 

"Law enforcement official" means any City Department or officer or employee of a City Department, 
authorized to enforce criminal statutes, regulations, or local ordinances; operate jails or maintain custody of 
individuals injails; and operate juvenile detention facilities or maintain custody of individuals in juvenile 
detention facilities. 

"Notification request" means a non-mandatory request issued by an authorized federal immigration officer to 
a local law enforcement official asking for notification to the authorized immigration officer of an individual's 
release from local custody prior to the release of an individual from local custody. Notification requests may 
also include informal requests for release information by the Federal agency charged with enforcement of the 
Federal immigration law. 

"Personal information" means any confidential, identifying information about an individual, including, but not 
limited to, home or work contact information, and family or emergency contact information. 

"Serious Felony" means all serious felonies listed under Penal Code Section 1 192.7(c) that also are defined as 
violent felonies under Penal Code Section 667.5(c); rape as defined in Penal Code Sections 261, and 262; 
exploding a destructive device with intent to inj ure as defined in Penal Code Section 1 8740; assault on a person 
with caustic chemicals or flammable substances as defined in Penal Code Section 244; shooting from a vehicle 
at a person outside the vehicle or with great bodily inj ury as defined in Penal Code Sections 261 00(c) and (d). 

"Violent Felony" means any crime listed in Penal Code Section 667.5(c); human trafficking as defined in 
Penal Code Section 236. 1 ;  felony assault with a deadly weapon as defined in Penal Code Section 245; any 
crime involving use of a firearm, assault weapon, machine gun, or .50 BMG rifle, while committing or 
attempting to commit a felony that is charged as a sentencing enhancement as listed in Penal Code Sections 
12022.4 and 12022.5. 

(Added by Ord 204 13, File No. 130764, App. 10/8/2013, Eff. 11/7/2013; amended by Ord. 96 16, File No. 160022, App. 6/17/2016, Eff. 
7/17/2016) 

(Former Sec. 121.2 added by Ord. 391 90, App. 12/6/90; amended by Ord 278 96, App. 7/3/96; Ord. 409 97, App. 10/31/97; Ord 38 01, File 
No. 010010, App. 3/16/2001; repealed by Ord. 171 03, File No. 030422, App. 7/3/2003) 

SEC. 121.3. RESTRICTIONS ON LAW ENFORCEMENT OFFICIALS. 

(a) Except as provided in subsection (b), a law enforcement official shall not detain an individual on the 
basis of a civil immigration detainer after that individual becomes eligible for release from custody. 

(b) Law enforcement officials may continue to detain an individual in response to a civil immigration 
detainer for up to 48 hours after that individual becomes eligible for release if the continued detention is 
consistent with state and federal law, and the individual meets both of the following criteria: 

( 1 )  The individual has been Convicted of a Violent Felony in the seven years immediately prior to the date 
of the civil immigration detainer; and 
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(2) A magistrate has determined that there is probable cause to believe the individual is guilty of a Violent 
Felony and has ordered the individual to answer to the same pursuant to Penal Code Section 872. 

In determining whether to continue to detain an individual based solely on a civil immigration detainer as 
permitted in this subsection (b ), law enforcement officials shall consider evidence of the individual's 
rehabilitation and evaluate whether the individual poses a public safety risk. Evidence ofrehabilitation or other 
mitigating factors to consider includes, but is not limited to: the individual's ties to the community, whether the 
individual has been a victim of any crime, the individual's contribution to the community, and the individual's 
participation in social service or rehabilitation programs. 

This subsection (b) shall expire by operation of law on October 1,  2016, or upon a resolution passed by the 
Board of Supervisors that finds for purposes of this Chapter, the federal government has enacted comprehensive 
immigration reform that diminishes the need for this subsection (b), whichever comes first. 

(c) Except as provided in subsection (d), a law enforcement official shall not respond to a federal 
immigration officer's notification request. 

(d) Law Enforcement officials may respond to a federal immigration officer's notification request if the 
individual meets both of the following criteria: 

( 1 )  The individual either: 

(A) has been Convicted of a Violent Felony in the seven years immediately prior to the date of the 
notification request; or 

(B) has been Convicted of a Serious Felony in the five years immediately prior to the date of the 
notification request; or 

(C) has been Convicted of three felonies identified in Penal Code sections 1 192.7(c) or 667.S(c), or 
Government Code sections 7282.5(a)(2) or 7282.5(a)(3), other than domestic violence, arising out of three 
separate incidents in the five years immediately prior to the date of the notification request; and 

(2) A magistrate has determined that there is probable cause to believe the individual is guilty of a felony 
identified in Penal Code sections l l 92.7(c) or 667.S(c), or Government Code sections 7282.5(a)(2) or 7282.S(a) 
(3), other than domestic violence, and has ordered the individual to answer to the same pursuant to Penal Code 
Section 872. 

In determining whether to respond to a notification request as permitted by this subsection (d), law 
enforcement officials shall consider evidence of the individual's rehabilitation and evaluate whether the 
individual poses a public safety risk. Evidence of rehabilitation or other mitigating factors to consider includes, 
but is not limited to, the individual's ties to the community, whether the individual has been a victim of any 
crime, the individual's contribution to the community, and the individual's participation in social service or 
rehabilitation programs. 

(e) Law enforcement officials shall not arrest or detain an individual, or provide any individual's personal 
information to a federal immigration officer, on the basis of an administrative warrant, prior deportation order, 
or other civil immigration document based solely on alleged violations of the civil provisions of immigration 
laws. 

(f) Law enforcement officials shall make good faith efforts to seek federal reimbursement for all costs 
incurred in continuing to detain an individual, after that individual becomes eligible for release, in response 
each civil immigration detainer. 

(Added by Ord 204 13, File No. 130764, App. 10/8/2013, Eff. 11/7/2013;amended by Ord. 96 16, File No. 160022, App. 6/17/2016, Eff. 
7/17/2016) 

(Former Sec. 121.3 added by Ord. 391 90, App. 12/6/90; amended by Ord 409 97, App. I 0/31/97; Ord. 38 OJ, File No. 010010, App. 
3/16/2001 ; repealed by Ord. 171 03, File No. 030422, App. 7/3/2003) 

SEC. 121.4. PURPOSE OF TIDS CHAPTER. 
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The intent of this Chapter 121 is to address requests for non-mandatory civil immigration detainers, voluntary 
notification ofrelease ofindividuals, transmission of personal information, and civil immigration documents 
based solely on alleged violations of the civil provisions ofimmigration laws. Nothing in this Chapter shall be 
construed to apply to matters other than those relating to federal civil immigration detainers, notification of 
release of individuals, transmission of personal information, or civil immigration documents, based solely on 
alleged violations of the civil provisions of immigration laws. In all other respects, local law enforcement 
agencies may continue to collaborate with federal authorities to protect public safety. This collaboration 
includes, but is not limited to, participation in joint criminal investigations that are permitted under local policy 
or applicable city or state law. 

(Added byOrd 204 13, File No. 130764, App. 10/8/2013, Elf. 11/7/2013; amended byOrd. 96 16, File No. 160022, App. 6/17/2016, Eff. 
7/17/2016) 

(Former Sec. 121.4 added by Ord. 391 90, App. 12/6/90; amended by Ord 409 97, App. I 0/31/97; Ord. 38 OJ, File No. 010010, App. 
3/16/2001; repealed by Ord. 171 03, File No. 030422, App. 7/3/2003) 

SEC. 121.5. SEMIANNUAL REPORT. 

By no later than July 1 , 2014, the Sheriff and Juvenile Probation Officer shall each provide to the Board of 
Supervisors and the Mayor a written report stating the number of detentions that were solely based on civil 
immigration detainers during the first six months following the effective date of this Chapter, and detailing the 
rationale behind each of those civil immigration detainers. Thereafter, the Sheriff and Juvenile Probation 
Officer shall each submit a written report to the Board of Supervisors and the Mayor, by January 1st and July 
1st of each year, addressing the following issues for the time period covered by the report: 

(a) a description of all communications received from the Federal agency charged with enforcement of the 
Federal immigration law, including but not limited to the number of civil immigration detainers, notification 
requests, or other types of communications. 

(b) a description of any communications the Department made to the Federal agency charged with 
enforcement of the Federal immigration law, including but not limited to any Department's responses to inquires 
as described in subsection 121.5 and the Department's determination of the applicability of subsections 121.3(b), 
121 .3(d) and 121 .3(e). 

(Added byOrd 204 13,File No. 130764, App. 10/8/2013, Elf. 11/7/2013; amended byOrd. 96 16, File No. 160022, App. 6/17/2016, Eff. 
7/17/2016) 

(Former Sec. 12I.5 added by Ord. 391 90, App. 12/6/90; amended by Ord 304 92, App. 9/29/92; Ord 409 97, App. 10/31197; Ord. 38 01, File 
No. 010010, App. 3/16/2001; repealed byOrd. 171 03, File No.030422, App. 7/3/2003) 

SEC. 121.6. SEVERABILITY. 

If any section, subsection, sentence, clause, phrase, or word of this Chapter 121 or it1 application, is for any 
reason held to be invalid or unconstitutional by a decision of any court of competent jurisdiction, such decision 
shall not affect the validity of the remaining portions of this Chapter 121. The Board of Supervisors hereby 
declares that it would have passed this Chapter 121 and each and every section, subsection, sentence, clause, 
phrase, and word not declared invalid or unconstitutional without regard to whether any other portion of this 
Chapter 121 would be subsequently declared invalid or unconstitutional. 

(Added by Ord 204 13, File No. 130764, App. 10/8/2013, Elf. 11/7/2013) 

(Former Sec. 12I.6 added by Ord. 391 90, App. 12/6/90; amendedby Ord 409 97, App. I 0/31/97; Ord. 38 01, File No. 010010, App. 
3/16/2001; repealed by Ord. 171 03, File No. 030422, App. 7/3/2003) 

CODIFICATION NOTE 

1. So in Ord. 204 13. 

SEC. 121.7. UNDERTAKING FOR THE GENERAL WELFARE. 
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In enacting and implementing this Chapter 121 the City is assuming an undertaking only to promote the 
general welfare. It is not assuming, nor is it imposing on its officers and employees, an obligation for breach of 
which it is liable in money damages to any person who claims that such breach proximately caused injury. 

(Added byOrd 204 13, File No. 130764, App. 10/8/2013, Eff. 11/7/2013) 

(Former Sec. 121.7 added byOrd. 391 90, App. 12/6/90; amended by Ord 38 01, File No. 010010, App. 3/16/2001; repealed by Ord 171 03, 
File No. 030422, App. 7/3/2003) 

SEC. 121.8. 

(Added by Ord. 391 90, App. 12/6/90; amended byOrd. 409 97, App. 10/31/97; Ord 38 01, File No. 010010, App. 3/16/2001; repealed by Ord 
171 03,File No. 030422, App. 7/3/2003) 

SEC. 121.10. 

(Added by Ord. 391 90, App. 12/6/90; amended byOrd. 38 01, File No. 010010, App. 3/16/2001; repealed byOrd. 171 03, File No. 030422, 
App. 7/3/2003) 

SEC. 121.11. 

(Added by Ord. 391 90, App. 12/6/90; amended by Ord. 3 8  01, File No. 010010, App. 3/16/2001; repealed by Ord. 171 03, File No. 030422, 
App. 7/3/2003) 

http://library.amlegal.com/alpscripts/get-content.aspx 1/31/201 7 

Document ID: 0.7.22688.15312- 000002 

http://library.amlegal.com/alpscripts/get-content.aspx


 

   
























































































     
 


     
   


     
   

     
     


     
     

     
     


     
  


   
     


   

   

  
 


  

     

   

   

    




 


 

    

      


     

    

    


 

  

   

    

     
    

               


  

5

5
5

1 

2 

3 

4 

5  

6 

7 

8 

9 

10 

11 

12 

13 

14 

15  

16 

17 

18 

19 

20 

21 

22 

23 

24 

25  

26 

27 

28 

Case 3:17 cv 04642 WHO Document 61 Filed 12/12/17 Page 1 of 43 

DENNIS J. HERRERA, State Bar #139669 
City Attorney 
JESSE C. SMITH, State Bar #122517 
Chief Assistant City Attorney 
RONALD P. FLYNN, State Bar #184186 
Chief Deputy City Attorney 
YVONNE R. MERÉ, State Bar #173594 
Chief of Complex and Affirmative Litigation 
CHRISTINE VAN AKEN, State Bar #2417 5  
TARA M. STEELEY, State Bar #231775  
MOLLIE M. LEE, State Bar #251404 
SARA J. EISENBERG, State Bar #269303 
AILEEN M. McGRATH, State Bar #280846 
Deputy City Attorneys 
City Hall, Room 234 
1 Dr. Carlton B. Goodlett Place 
San Francisco, California 94102-4602 
Telephone: (415  4-4748) 5  
Facsimile: (415  4-4715) 5  
E-Mail: brittany.feitelberg@sfcityatty.org 

Attorneys for Plaintiff 
CITY AND COUNTY OF SAN FRANCISCO 

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

CITY AND COUNTY OF SAN 
FRANCISCO, 

Plaintiff, 

vs. 

JEFFERSON B. SESSIONS III, Attorney 
General of the United States, ALAN R. 
HANSON, Acting Assist. Attorney General of 
the United States, UNITED STATES 
DEPARTMENT OF JUSTICE, DOES 1-100, 

Defendants. 

AMENDED COMPLAINT 
CASE NO. 3:17 CV 04642 WHO 

Case No. 3:17-CV-04642-WHO 

FIRST AMENDED COMPLAINT FOR 
DECLARATORY AND INJUNCTIVE RELIEF 

Date Action Filed: August 11, 2017 
Trial Date: December 10, 2018 

N:\CXLIT\LI2017\180160\01239533.docx 

Document ID: 0.7.22688.27156-000001 

mailto:brittany.feitelberg@sfcityatty.org


  
   

 

























































































              

              

             

              

          

         

               

              

     

             

              

             

              

             

                

           

            

               


              

              

           

            

               

             

             

            

            

               


  

1  

2  

3  

4  

5  

6  

7  

8  

9  

10  

11  

12  

13  

14  

15  

16  

17  

18  

19  

20  

21  

22  

23  

24  

25  

26  

27  

28  

Case  3:17  cv  04642  WHO  Document 61  Filed  12/12/17  Page 2 of 43  

INTRODUCTION  

1.  The  City  and  County  of  San  Francisco  brings  this  action  to  challenge  the  Attorney  

General  of  the  United  States’  attempt  to  use  a  longstanding  federal  grant  program  the  Edward  Byrne  

Memorial  Justice  Assistance  Grant  (“Byrne  JAG”)  Program  as  a  cudgel  to  force  San  Francisco  to  

abandon  its  sanctuary  city  policies.  The  Attorney  General  and  other  members  of  the  Trump  

Administration  have  threatened  to  withhold  congressionally  appropriated  federal  funds  unless  San  

Francisco  and  other  jurisdictions  across  the  country  accede  to  the  Administration’s  immigration-

related  policy  demands.  In  doing  so,  the  Defendants  have  grossly  misinterpreted  federal  law  and  have  

seized  for  themselves  power  that  belongs  only  to  Congress.  Defendants’  behavior  is  unlawful  and  

unconstitutional,  and  must  be  prohibited.  

2.  Like  many  cities,  San  Francisco  has  a  vibrant  immigrant  community,  many  members  of  

which  are  undocumented.  San  Francisco  has  long  endeavored  to  foster  cooperation  and  trust  between  

its  immigrant  community  and  city  employees  and  agencies  by  lawfully  limiting  when  city  employees  

and  agencies  may  assist  with  the  enforcement  of  federal  immigration  laws.  San  Francisco’s  laws  

(“Sanctuary  City  Laws”)  and  policies  generally  prohibit  city  employees  from  using  city  funds  or  

resources  to  assist  in  enforcing  federal  immigration  law,  unless  required  by  federal  or  state  law.  They  

specifically  prohibit  local  law  enforcement  officers  from  cooperating  with  Immigration  and  Customs  

Enforcement  (“ICE”)  voluntary  detainer  requests,  limit  when  local  law  enforcement  officers  may  give  

the  federal  government  advance  notice  of  a  person’s  release  from  jail,  and  do  not  allow  ICE  

representatives  conducting  civil  immigration  enforcement  free  access  to  inmates  in  jail.  But  at  the  

same  time,  San  Francisco  law  expressly  states  that  “[i]n  all  other  respects,  local  law  enforcement  

agencies  may  continue  to  collaborate  with  federal  authorities  to  protect  public  safety.”  

3.  San  Francisco  enacted  its  Sanctuary  City  Laws  based  on  evidence  showing  that  

San  Francisco  is  a  safer,  healthier,  and  stronger  city  when  its  officials  do  not  enforce  federal  

immigration  laws.  San  Francisco  is  safer  when  all  people,  including  undocumented  immigrants,  feel  

comfortable  reporting  crimes  to  authorities.  San  Francisco  is  healthier  when  all  residents,  including  

undocumented  immigrants,  access  public  health  programs.  San  Francisco  is  economically  and  socially  

stronger  when  all  children,  including  undocumented  immigrants,  attend  school.  And  San  Francisco  

AMENDED  COMPLAINT  1 33.docxN:\CXLIT\LI2017\180160\012395  
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communities  are  strengthened  when  members  of  the  public,  including  undocumented  immigrants,  can  

use  public  transit,  visit  libraries,  or  take  their  children  to  the  playground  without  fear.  For  these  

reasons,  among  others,  San  Francisco  has  made  the  considered  judgment  not  to  comply  with  voluntary  

detainer  requests,  not  to  allow  federal  civil  immigration  authorities  access  to  jails,  and  not  to  provide  

federal  officials  with  information  about  the  date  and  time  of  a  person’s  release  from  local  custody.  

4.  But  San  Francisco,  and  other  jurisdictions,  have  found  themselves  targeted  by  Attorney  

General  Sessions  and  other  members  of  President  Donald  Trump’s  Administration,  who  make  no  

secret  of  their  intent  to  undo  these  considered  policy  choices,  even  in  the  absence  of  congressional  

action.  The  Attorney  General  has  repeatedly  condemned  “sanctuary  cities”  that  “refus[e]  to  detain  

known  felons  under  federal  detainer  requests”  or  otherwise  refuse  to  use  local  resources  to  carry  out  

demands  from  federal  immigration  authorities.1 Similarly,  the  acting  Director  of  ICE  told  Congress  in  

June  that  the  federal  government  expects  local  governments  “[to]  allow  us  access  to  the  jails.”2 

Likewise,  President  Trump  has  criticized  “[s]anctuary  cities,  like  San  Francisco,  [that]  block  their  jails  

from  turning  over  criminal  aliens  to  Federal  authorities  for  deportation.”3 

5  Since  taking  office,  the  President,  directly  and  through  his  Administration,  has  tried  .  

various  coercive  tactics  to  require  local  jurisdictions  to  abandon  their  sanctuary  city  policies.  The  

President  issued  Executive  Order  13,768,  targeting  sanctuary  cities  and  commanding  federal  agencies  

to  withhold  federal  funding  from  these  cities  unless  they  changed  their  policies  to  begin  enforcing  

federal  immigration  law.  Exec.  Order  No.  13,768,  82  Fed.  Reg.  8799  at  8799  (Jan.  25 2017)  ,  

(“Executive  Order”).  The  order  was  permanently  enjoined  by  this  Court  for  violating  numerous  

constitutional  provisions.  City  and  County  of  San  Francisco  v.  Donald  J.  Trump,  --- F.  Supp.  3d  ---,  

1 Press  Release,  U.S.  Dep’t  of  Justice,  Attorney  General  Jeff  Sessions  Delivers  Remarks  on  
Sanctuary  Jurisdictions  (Mar.  27,  2017),  https://www.justice.gov/opa/speech/attorney-general-jeff-
sessions-delivers-remarks-sanctuary-jurisdictions  (“March  27  Sessions  remarks”).  

2 H.  Approps,  Subcommittee  on  Homeland  Security  Hearing  on  the  ICE  and  CBP  F.Y.  2018  
Budget  (June  13,  2017),  2017  WLNR  18737622  (testimony  of  Acting  ICE  Director  Thomas  Homan).  

3 Press  Release,  The  White  House,  Office  of  the  Press  Secretary,  Statement  on  Sanctuary  Cities  
Ruling  (Apr.  25,  2017),  https://www.whitehouse.gov/the-press-office/2017/04/25/statement-sanctuary-
cities-ruling.  
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No. 3:17-cv-00485  69835 at *11-*16 (N.D. Cal. Nov. 20, 2017) (“San Francisco-WHO, 2017 WL 5  , 

v. Trump”). 

6. The Attorney General has also tried to create a stigma surrounding sanctuary 

jurisdictions by falsely claiming that sanctuary city policies undermine public safety and by calling “a 

sanctuary city a trafficker, smuggler, or gang member’s best friend.”4 The Attorney General has sent 

letters to San Francisco, as well as several other jurisdictions with sanctuary policies, threatening to 

withdraw or claw back federal funding if they do not certify that their laws comply with federal 

requirements.5  

7. In the Administration’s most recent effort to end sanctuary policies, the Office of 

Justice Programs (“OJP”) a Department of Justice (“DOJ”) agency that oversees the administration 

of the Byrne JAG program announced on July 25 2017, that the FY 2017 Byrne JAG application, 

would impose three immigration-related conditions on funding recipients. 

8. The first condition relates to a federal statute, 8 U.S.C. Section 1373 (“Section 1373”). 

The FY 2017 Byrne JAG award requires San Francisco to certify that, with respect to the “program or 

activity” funded with Byrne JAG dollars, San Francisco does not have in effect, purport to have in 

effect, or is subject to or bound by “any prohibition or any restriction . . . that deals with either (1) a 

government entity or official sending or receiving information regarding citizenship or immigration 

status as described in 8 U.S.C. § 1373(a); or (2) a government entity or agency sending to, requesting 

// 

4 Press Release, U.S. Dep’t of Justice, Attorney General Sessions Delivers Remarks to Federal 
Law Enforcement Authorities About Sanctuary Cities (Sept. 19, 2017), 
https://www.justice.gov/opa/speech/attorney-general-sessions-delivers-remarks-federal-law-
enforcement-authorities; see also Press Release, U.S. Dep’t of Justice, Statement by Attorney General 
Sessions on the City of Chicago’s Lawsuit Against the U.S. Department of Justice (Aug. 7, 2017), 
https://www.justice.gov/opa/pr/statement-attorney-general-sessions-city-chicago-s-lawsuit-against-us-
department-justice (characterizing sanctuary city laws as “an official policy of protecting criminal 
aliens who prey on their own residents”). 

5 Press Release, U.S. Dep’t of Justice, Department of Justice Sends Letter to Nine Jurisdictions 
Requiring Proof of Compliance with 8 U.S.C. § 1373 (Apr. 21, 2017), 
https://www.justice.gov/opa/pr/department-justice-sends-letter-nine-jurisdictions-requiring-proof-
compliance-8-usc-1373; Press Release, U.S. Dep’t of Justice, Justice Department Sends Letters to 29 
Jurisdictions Regarding Their Compliance with 8 U.S.C. 1373 (Nov. 15, 2017), 
https://www.justice.gov/opa/pr/justice-department-sends-letters-29-jurisdictions-regarding-their-
compliance-8-usc-1373. The letter San Francisco received is attached to this Amended Complaint as 
Exhibit A. 
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or  receiving  from,  maintaining,  or  exchanging  information  of  the  types  (and  with  respect  to  the  

entities)  described  in  8  U.S.C.  §  1373(b)”  (“Section  1373  Requirement”).  

9.  DOJ  lacks  the  constitutional  power  to  require  San  Francisco  to  certify  that  it  complies  

with  Section  1373  in  order  to  receive  Byrne  JAG  funds.  Only  Congress  may  attach  requirements  to  

federal  grants  not  DOJ.  DOJ’s  attempt  to  use  Byrne  JAG  as  a  weapon  to  require  Section  1373  

compliance  exceeds  what  the  Constitution  allows.  

10.  But  even  if  DOJ  could  impose  the  Section  1373  Requirement,  DOJ  may  not  deny  San  

Francisco  Byrne  JAG  funding  because  of  purported  non-compliance  with  Section  1373  because  San  

Francisco  fully  conforms  with  Section  1373’s  mandate.  

11.  San  Francisco  does  not  prohibit  or  restrict  its  employees,  or  any  departments  or  

officials,  from  sharing  information  about  the  citizenship  or  immigration  status  of  any  individual  with  

federal  immigration  officials.  To  the  contrary,  San  Francisco  has  advised  all  of  its  employees  that  

Section  1373  prohibits  it  from  imposing  any  such  restrictions.  And  in  any  case,  San  Francisco  has  a  

general  policy  of  not  collecting  immigration  status  information  in  the  first  instance.  

12.  Nevertheless,  the  Attorney  General  has  made  clear  that  he  believes  San  Francisco  

violates  Section  1373,  and  has  threatened  to  claw  back  FY  2016  Byrne  JAG  funding  that  

San  Francisco  has  already  received.  The  Attorney  General  has  also  threatened  to  deny  San  

Francisco’s  FY  2017  Byrne  JAG  funding.  The  Attorney  General  has  further  taken  the  incorrect  

position  that  Section  1373  applies  not  only  to  immigration  status  information  as  its  text  provides  

but  also  to  vast  swaths  of  other  information  like  location,  date  of  birth,  and  custody  status.  

13.  The  Attorney  General’s  threats  to  withhold  San  Francisco’s  Byrne  JAG  funding,  

together  with  its  erroneous  interpretation  of  Section  1373,  unlawfully  attempt  to  force  San  Francisco  to  

comply  with  the  Trump  Administration’s  political  agenda.  Declaratory  relief  from  this  Court  is  

needed  to  put  a  stop  to  DOJ’s  coercion  involving  Section  1373.  

14.  The  other  two  Byrne  JAG  conditions  also  unlawfully  seek  to  interfere  with  San  

Francisco’s  considered  policy  judgments.  The  “Access  Requirement”  demands  that  San  Francisco  

provide  federal  immigration  officials  unfettered  access  to  local  detention  facilities  to  interrogate  any  

suspected  aliens  held  there.  The  “Notice  Requirement”  directs  San  Francisco  to  provide  the  
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Department  of  Homeland  Security  (“DHS”)  with  at  least  48  hours’  advance  notice  or  at  least  as  

much  notice  as  is  practicable  of  the  scheduled  release  date  and  time  of  an  individual,  where  the  

federal  government  has  requested  notice  to  take  that  individual  into  custody  for  immigration  reasons.  

15  San  Francisco  does  not  comply  with  the  Notice  and  Access  Requirements,  and  for  good  .  

reason:  in  practice,  the  Notice  and  Access  Requirements  could,  and  in  many  instances  would,  require  

San  Francisco  officials  to  unlawfully  hold  inmates  longer  than  they  otherwise  would  to  ensure  that  

DHS  receives  adequate  advance  notice.  And  they  would  compel  San  Francisco  to  abandon  its  

longstanding  laws  and  policies  that  deny  federal  immigration  officials  freewheeling  access  to  local  

detention  facilities.  

16.  The  Notice  and  Access  Requirements  like  the  Section  1373  Requirement  also  

violate  the  United  States  Constitution.  The  Constitution  establishes  a  balance  of  power  between  the  

state  and  federal  governments,  as  well  as  among  the  coordinate  branches  of  federal  government.  This  

balance  prevents  the  excessive  accumulation  of  power  in  any  single  entity  and  reduces  the  risk  of  

tyranny  and  abuse  from  any  government  office.  Accordingly,  an  executive  branch  agency  of  the  

federal  government  may  not  seize  for  itself  the  power  that  the  Constitution  reserves  for  Congress.  Nor  

may  it  intrude  on  authority  that  the  Constitution  has  reserved  for  state  and  local  governments.  Yet  the  

Notice  and  Access  Requirements  violate  both  of  these  precepts.  DOJ  is  improperly  attempting  to  

wield  powers  that  only  Congress  may  invoke,  and  is  seeking  to  compel  San  Francisco  to  cede  its  

sovereign  decision  making  to  the  federal  government.  

17.  San  Francisco  faces  the  immediate  prospect  of  losing  over  $1.4  million  in  this  fiscal  

year  if  it  does  not  receive  FY  2017  Byrne  JAG  funds.  Defendants  have  also  made  clear  that  they  are  

contemplating  clawing  back  up  to  $1.5 million  in  FY  2016  Byrne  JAG  monies  from  San  Francisco.  

San  Francisco  uses  these  funds  for  a  variety  of  important  law  enforcement  purposes,  including  a  

pioneering  Young  Adult  Court  program  that  works  to  prevent  at-risk  youth  from  entering  a  “lifelong  

entanglement  with  the  criminal  justice  system,”6 and  to  fund  other  initiatives  designed  to  reduce  

6 Tim  Requarth,  A  California  Court  for  Young  Adults  Calls  on  Science,  N.Y.  Times  
(Apr.  17,  2017),  https://www.nytimes.com/2017/04/17/health/young-adult-court-san-francisco-
california-neuroscience.html.  
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recidivism,  deter  drug  use,  provide  services  to  at-risk  youth,  and  supervise  probationers  with  substance  

abuse  and/or  mental  health  issues.  

18.  San  Francisco  faces  an  unacceptable  choice:  either  comply  with  DOJ’s  unconstitutional  

new  grant  conditions  and  abandon  local  policies  that  San  Francisco  has  found  to  promote  public  safety  

and  foster  trust  and  cooperation  between  law  enforcement  and  the  public,  or  maintain  these  policies  

but  forfeit  critical  funds  that  it  relies  on  to  provide  essential  services  to  San  Francisco  residents.  

19.  That  choice  is  particularly  stark  with  respect  to  the  Section  1373  Requirement,  which  

asks  San  Francisco  to  certify  under  penalty  of  perjury  that  its  laws  comply  with  Section  1373.  While  

San  Francisco  firmly  believes  that  it  complies  with  Section  1373,  DOJ’s  recent  pronouncements  and  

threats  to  San  Francisco  require  San  Francisco  to  make  that  certification  under  a  cloud  of  uncertainty.  

20.  San  Francisco  accordingly  seeks  declaratory  and  injunctive  relief  to  ensure  that  

San  Francisco  and  other  sanctuary  jurisdictions  continue  to  be  eligible  for  Byrne  JAG  funds  which  

serve  a  critical  public  safety  purpose  instead  of  being  coerced  into  enforcing  federal  immigration  

law,  which  it  has  no  obligation  to  do.  

San  Francisco  seeks  a  declaration  that:  

 San  Francisco’s  Sanctuary  City  Laws  San  Francisco  Administrative  Code  Chapters  

12H  and  12I  comply  with  Section  1373;  

 San  Francisco  does  not  have  in  place  a  prohibition  or  restriction  that  applies  to  the  

program  or  activity  funded  under  the  Byrne  JAG  program,  and  which  deals  with  

sending  to,  receiving  from,  requesting,  or  maintaining  immigration  status  information  

with  the  federal  government;  and  

 The  Notice,  Access,  and  Section  1373  Requirements  are  unconstitutional.  

San  Francisco  further  seeks  an  injunction  that:  

 Defendants  cannot  use  the  Notice,  Access,  and  Section  1373  Requirements  as  funding  

restrictions  for  any  Byrne  JAG  award;  

 Defendants  cannot  withhold  Byrne  JAG  funding  from  San  Francisco  on  the  basis  of  its  

compliance  with  Section  1373;  and  

//  
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  Defendants  cannot  claw  back  Byrne  JAG  funding  already  awarded  to  San  Francisco  

because  of  asserted  non-compliance  with  Section  1373.  

JURISDICTION AND VENUE  

21.  The  Court  has  jurisdiction  under  28  U.S.C.  Sections  1331  and  1346.  This  Court  has  

further  remedial  authority  under  the  Declaratory  Judgment  Act,  28  U.S.C.  Sections  2201  and  2202  et  

seq.  

22.  Venue  properly  lies  within  the  Northern  District  of  California  because  Plaintiff,  

San  Francisco,  resides  in  this  judicial  district  and  a  substantial  part  of  the  events  or  omissions  giving  

rise  to  this  action  occurred  in  this  District.  28  U.S.C.  §1391(e).  

INTRADISTRICT ASSIGNMENT  

23.  Assignment  to  the  San  Francisco  Division  of  this  District  is  proper  pursuant  to  Civil  

Local  Rule  3-2(c)-(d)  because  a  substantial  part  of  the  acts  or  omissions  that  give  rise  to  this  action  

occurred  in  the  City  and  County  of  San  Francisco.  

PARTIES  

24.  Plaintiff  San  Francisco  is  a  municipal  corporation  organized  and  existing  under  and  by  

virtue  of  the  laws  of  the  State  of  California,  and  is  a  charter  city  and  county.  

25  Defendant  Jefferson  B.  Sessions  is  the  Attorney  General  of  the  United  States.  He  is  .  

sued  in  his  official  capacity.  The  Attorney  General  is  the  federal  official  leading  DOJ,  which  is  

responsible  for  the  governmental  actions  at  issue  in  this  lawsuit.  

26.  Defendant  Alan  R.  Hanson  is  Acting  Assistant  Attorney  General  of  the  United  States  in  

charge  of  OJP,  which  administers  Byrne  JAG  funding.  He  is  sued  in  his  official  capacity.  

27.  Defendant  DOJ  is  an  executive  department  of  the  United  States  of  America  that  is  

responsible  for  administering  the  Byrne  JAG  program.  

28.  Doe  1  through  Doe  100  are  sued  under  fictitious  names.  Plaintiff  San  Francisco  does  

not  now  know  the  true  names  or  capacities  of  said  Defendants,  who  were  responsible  for  the  alleged  

violations  alleged,  but  pray  that  the  same  may  be  alleged  in  this  complaint  when  ascertained.  

//  

//  
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FACTUAL ALLEGATIONS  

I.  San Francisco’s Sanctuary City Laws And Policies.  

29.  San  Francisco  has  been  a  Sanctuary  City  since  1989,  when  it  first  enacted  ordinances  to  

protect  Central  American  refugees  who  were  escaping  violent  civil  wars  in  their  home  countries  and  

seeking  legal  protections  in  the  United  States.  Since  then,  San  Francisco’s  Sanctuary  City  Laws,  

codified  in  Chapters  12H  and  12I  of  the  San  Francisco  Administrative  Code,  have  been  amended  to  

reflect  San  Francisco’s  broad  dedication  and  commitment  to  promote  public  safety,  public  health,  and  

community  integrity.  

30.  San  Francisco’s  Sanctuary  City  Laws  do  not  protect  criminals.  They  do  not  interfere  

with  or  hinder  criminal  prosecutions.  They  do  not  prohibit  law  enforcement  in  all  other  respects  from  

collaborating  with  federal  authorities  to  “protect  public  safety.”  See  S.F.  Admin.  Code  §  12I.4.  

31.  Instead,  San  Francisco’s  Sanctuary  City  Laws  arise  from  San  Francisco’s  commitment  

and  responsibility  to  ensure  public  safety  and  welfare.  The  Board  of  Supervisors,  as  San  Francisco’s  

legislative  body,  found  that  public  safety  is  “founded  on  trust  and  cooperation  of  community  residents  

and  local  law  enforcement.”  S.F.  Admin  Code  §  12I.1.  Citing  a  study  by  the  University  of  Illinois,  

which  found  that  at  least  40  percent  of  Latinos  surveyed  were  less  likely  to  provide  information  to  

police  because  they  feared  exposing  themselves,  family,  or  friends  to  a  risk  of  deportation,  the  Board  

of  Supervisors  stated  that  “civil  immigration  detainers  and  notifications  regarding  release  undermine  

community  trust  of  law  enforcement  by  instilling  fear  in  immigrant  communities  of  coming  forward  to  

report  crimes  and  cooperate  with  local  law  enforcement  agencies.”  Id.;  see  also  id.  (“The  City  has  

enacted  numerous  laws  and  policies  to  strengthen  communities  and  to  build  trust  between  

communities  and  local  law  enforcement.  Local  cooperation  and  assistance  with  civil  immigration  

enforcement  undermines  community  policing  strategies.”).  Indeed,  a  recent  study  shows  that  crime  is  

statistically  significantly  lower  in  sanctuary  counties  compared  to  non-sanctuary  counties.  See  

Tom  K.  Wong,  Th Effects  of  Sanctuary  Policies  on  Crime  and  th Economy,  CTR. FOR  AM. PROGRESS  e e  

(Jan.  26,  2017),  https://www.americanprogress.org/issues/immigration/reports/2017/01/26/297366/the-

effects-of-sanctuary-policies-on-crime-and-the-economy/.  

//  

AMENDED  COMPLAINT  8 33.docxN:\CXLIT\LI2017\180160\012395  
CASE  NO.  3:17  CV  04642  WHO  

Document  ID:  0.7.22688.27156-000001  

https://www.americanprogress.org/issues/immigration/reports/2017/01/26/297366/the


  
   

 






















































































              

           


          
            


            
            

            
         

        

         

          


           

         

              


             

             

    

        

               

           


          

             


                

              


                     

                

                

    

            

               

               

    

               


  

1  

2  

3  

4  

5  

6  

7  

8  

9  

10  

11  

12  

13  

14  

15  

16  

17  

18  

19  

20  

21  

22  

23  

24  

25  

26  

27  

28  

Case  3:17  cv  04642  WHO  Document 61  Filed  12/12/17  Page 10  of 43  

32.  The  legislative  findings  set  forth  in  Chapter  12I  confirm  the  important  purpose  of  San  

Francisco’s  Sanctuary  City  Laws.  For  example,  the  Board  of  Supervisors  declared:  

Fostering  a  relationship  of  trust,  respect,  and  open  communication  between  City  
employees  and  City  residents  is  essential  to  the  City’s  core  mission  of  ensuring  
public  health,  safety,  and  welfare,  and  serving  the  needs  of  everyone  in  the  
community,  including  immigrants.  The  purpose  of  this  Chapter  12I,  as  well  as  
of  Administrative  Code  Chapter  12H,  is  to  foster  respect  and  trust  between  law  
enforcement  and  residents,  to  protect  limited  local  resources,  to  encourage  
cooperation  between  residents  and  City  officials,  including  especially  law  
enforcement  and  public  health  officers  and  employees,  and  to  ensure  
community  security,  and  due  process  for  all.  (See  Section  12I.2.)  

33.  San  Francisco’s  Sanctuary  City  Laws  perform  several  important  functions.  San  

Francisco  Administrative  Code  Chapter  12H  prohibits  San  Francisco  departments,  agencies,  

commissions,  officers,  and  employees  from  using  San  Francisco  funds  or  resources  to  assist  in  the  

enforcement  of  federal  immigration  law  or  to  gather  or  disseminate  information  regarding  the  release  

status,  or  other  confidential  identifying  information,  of  an  individual  unless  such  assistance  is  required  

by  federal  or  state  law.  

34.  Chapter  12H  previously  prohibited  disseminating  information  regarding  the  

immigration  status  of  any  individual,  but  the  Board  of  Supervisors  amended  Chapter  12H  in  July  2016  

to,  inter  alia,  delete  that  prohibition  to  ensure  compliance  with  Section  1373.  

35  San  Francisco  Administrative  Code  Chapter  12I  prohibits  San  Francisco  law  .  

enforcement  officials  from  detaining  an  individual  who  is  otherwise  eligible  for  release  from  custody  

on  the  basis  of  a  civil  immigration  detainer  request  issued  by  the  federal  government.  A  detainer  

request  is  distinct  from  a  criminal  warrant,  which  San  Francisco  honors  consistent  with  its  Sanctuary  

City  Laws.  A  detainer  request  is  not  issued  by  a  judge  based  on  a  finding  of  probable  cause.  It  is  

simply  a  request  by  ICE  that  a  state  or  local  law  enforcement  agency  hold  individuals  after  their  

release  date  to  provide  ICE  agents  extra  time  to  decide  whether  to  take  those  individuals  into  federal  

custody  and  then  deport  them.  

36.  Chapter  12I  also  prohibits  San  Francisco  law  enforcement  officials  from  responding  to  

a  federal  immigration  officer’s  request  for  advance  notification  of  the  date  and  time  an  individual  in  

San  Francisco’s  custody  is  being  released,  unless  the  individual  in  question  meets  certain  criteria.  See  

S.F.  Admin.  Code  §  12I.3(c)-(d).  
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37.  Finally,  as  relevant  here,  Chapter  12I  provides  that  “[l]aw  enforcement  officials  shall  

not  arrest  or  detain  an  individual,  or  provide  any  individual’s  personal  information  to  a  federal  

immigration  officer,  on  the  basis  of  an  administrative  warrant,  prior  deportation  order,  or  other  civil  

immigration  document  based  solely  on  alleged  violations  of  the  civil  provisions  of  immigration  laws.”  

See  S.F.  Admin.  Code  §  12I.3(e).  “Personal  information”  is  defined  as  “any  confidential,  identifying  

information  about  an  individual,  including,  but  not  limited  to,  home  or  work  contact  information,  and  

family  or  emergency  contact  information.”  See  S.F.  Admin.  Code  §  12I.2.  Personal  information  does  

not  include  immigration  status  information.  

38.  Chapter  12I  makes  clear  that  its  purpose  and  effect  are  limited  to  matters  “relating  to  

federal  civil  immigration  detainers,  notification  of  release  of  individuals,  transmission  of  personal  

information,  or  civil  immigration  documents,  based  solely  on  alleged  violations  of  the  civil  provisions  

of  immigration  laws.”  Chapter  12I  expressly  states  that  “[i]n  all  other  respects,  local  law  enforcement  

agencies  may  continue  to  collaborate  with  federal  authorities  to  protect  public  safety.”  See  S.F.  

Admin.  Code  §  12I.4.  

39.  San  Francisco  departments  and  agencies  have  adopted  and  implemented  policies  and  

practices  consistent  with  Chapters  12H  and  12I.  

40.  Specifically,  the  departments  and  agencies  that  administer  Byrne  JAG  programs  do  not  

have  in  place  any  prohibitions  or  restrictions  that  apply  to  programs  or  activities  funded  under  the  

Byrne  JAG  Program,  and  which  deal  with  sending  to,  receiving  from,  requesting,  or  maintaining  

immigration  status  information  with  the  federal  government.  

41.  In  addition,  San  Francisco  has  affirmatively  instructed  personnel  regarding  the  

substance  of  Section  1373  in  a  January  2017  memorandum  sent  to  all  San  Francisco  employees  from  

the  San  Francisco  Human  Resources  Director.  

II.  The Tru  stained Campaign To Eradicate  mp Administration Has Engaged In A Su  
Sanctuary City Policies.  

42.  San  Francisco  is  far  from  the  only  jurisdiction  to  enact  sanctuary  policies  that  seek  to  

promote  public  safety  and  build  trusting  and  supportive  relationships  with  immigrant  communities.  

Numerous  jurisdictions  across  the  country  have  enacted  similar  policies.  But  despite  the  widespread  
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enactment  of  these  policies,  and  the  studies  that  justify  their  use  (see  supra  ¶  31),  the  Attorney  General  

and  other  members  of  the  Trump  Administration  have  repeatedly  criticized  San  Francisco,  and  other  

jurisdictions,  for  failing  to  allow  ICE  officials  access  to  jails,  provide  notification  of  inmate  release  

dates,  or  otherwise  enforce  federal  immigration  law.  

43.  For  instance,  in  statements  to  the  Daily  Caller  on  July  7,  2015 then-Senator  and  now-,  

Attorney  General  Sessions  criticized  San  Francisco  and  other  sanctuary  jurisdictions  for  failing  to  

carry  out  voluntary  detainer  requests.  Sessions  stated,  “This  disregarding  of  detainers  and  releasing  

persons  that  ICE  has  put  a  hold  on  it  goes  against  all  traditions  of  law  enforcement.  Laws  and  

courtesies  within  departments  if  you  have  somebody  charged  with  a  crime  in  one  city,  you  hold  them  

until  you  complete  your  business  with  them  .  .  .  .  So  what  was  happening  was,  ICE  authorities  were  

filing  detainers  and  sanctuary  cities  were  saying,  ‘We’re  not  gonna  honor  them.  They  finished  paying  

for  the  crime  they  committed  in  our  city  we’ve  released  them.’”7 

44.  After  the  President  appointed  him  to  office,  the  Attorney  General  continued  to  take  the  

same  position  targeting  sanctuary  cities.  On  July  12,  2017,  the  Attorney  General  described  sanctuary  

city  “policies”  as  those  requiring  law  enforcement  officials  to  “refuse  to  cooperate  with  federal  

immigration  authorities  regarding  illegal  aliens  who  commit  crimes.”8 And  he  has  frequently  

suggested  that  he  will  use  every  means  necessary  to  withhold  federal  funding  from  “sanctuary  cities.”  

See  March  27  Sessions  remarks.  

45  The  Trump  Administration  has  incorporated  these  views  into  its  political  agenda.  .  

President  Trump  has  frequently  promised  to  “defund”  sanctuary  cities,  and  to  use  the  threat  of  

withholding  federal  funds  as  “a  weapon”  to  coerce  local  jurisdictions  to  change  their  policies.9 Then-

7 Kerry  Picket,  Sen.  Sessions:  City  Officials  Harboring  Illegal  Immigrant  Felons  Could  Be  
Charged  with Crime,  ),  http://dailycaller.com/2015  Daily  Caller  (July  7,  2015  /07/07/sen-sessions-city-
officials-harboring-illegal-immigrant-felons-could-be-charged-with-crime/#ixzz4XE9I12Ux.  

8 Press  Release,  U.S.  Dep’t  of  Justice,  Attorney  General  Jeff  Sessions  Delivers  Remarks  in  Las  
Vegas  to  Federal,  State  and  Local  Law  Enforcement  About  Sanctuary  Cities  and  Efforts  to  Combat  
Violent  Crime  (July  12,  2017),  https://www.justice.gov/opa/speech/attorney-general-jeff-sessions-
delivers-remarks-las-vegas-federal-state-and-local-law.  

9 Alexander  Mallin  and  Lissette  Rodriguez,  Trump  Threatens  Defunding  Sanctuary  Cities  as  
‘Weapon’,  ABC  News  (Feb.  5 2017),  http://abcnews.go.com/Politics/trump-threatens-%20defunding-,  
sanctuary-states-weapon/story?id=45286642.  
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White  House  Press  Secretary  Sean  Spicer  also  confirmed  that  “[w]e  are  going  to  strip  federal  grant  

money  from  the  sanctuary  states  and  cities  that  harbor  illegal  immigrants.  The  American  people  are  

no  longer  going  to  have  to  be  forced  to  subsidize  this  disregard  for  our  laws.”10  

46.  The  Administration  carried  through  on  these  threats  during  President  Trump’s  first  

week  in  office.  President  Trump  issued  Executive  Order  13,768,  which  threatened  to  deny  all  federal  

funding  to  sanctuary  jurisdictions  and  to  authorize  the  Attorney  General  to  take  unspecified  

enforcement  action  against  sanctuary  cities.  The  Executive  Order  declared  that  “[s]anctuary  

jurisdictions  across  the  United  States  willfully  violate  Federal  law  in  an  attempt  to  shield  aliens  from  

removal  from  the  United  States.  These  jurisdictions  have  caused  immeasurable  harm  to  the  American  

people  and  to  the  very  fabric  of  our  Republic.”  Executive  Order  at  8799.  

47.  To  address  that  purported  harm,  the  Executive  Order  established  the  policy  that  

“jurisdictions  that  fail  to  comply  with  applicable  Federal  law  do  not  receive  Federal  funds,  except  as  

mandated  by  law.”  Executive  Order  at  8799.  In  furtherance  of  this  policy,  the  Executive  Order  

provided  that:  

[T]he  Attorney  General  and  the  Secretary  [of  Homeland  Security],  in  their  
discretion  and  to  the  extent  consistent  with  law,  shall  ensure  that  jurisdictions  
that  willfully  refuse  to  comply  with  8  U.S.C.  1373  (sanctuary  jurisdictions)  are  
not  eligible  to  receive  Federal  grants,  except  as  deemed  necessary  for  law  
enforcement  purposes  by  the  Attorney  General  or  the  Secretary.  

Executive  Order  §  9(a).  

48.  The  Executive  Order  also  mandated  enforcement  action:  “The  Attorney  General  shall  

take  appropriate  enforcement  action  against  any  entity  that  violates  8  U.S.C.  1373,  or  which  has  in  

effect  a  statute,  policy,  or  practice  that  prevents  or  hinders  the  enforcement  of  Federal  law.”  Id.  

49.  The  Executive  Order  made  clear  that  Section  1373  is  the  foundation  for  the  

Administration’s  efforts  to  deprive  sanctuary  cities  of  federal  funds  and  to  take  unspecified  punitive  

actions  against  them.  

//  

//  

10  The  White  House,  1/25/17:  Wh  YouTube  (Jan.  25 2017),  ite  House  Press  Briefing, ,  
https://www.youtube.com/watch?v=OaPriMVvtZA.  
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5  The Administration touted the Executive Order as a means for achieving the President’s0. 

goal of “ending sanctuary cities . . . . [T]he President has been very clear through his executive order 

that federal funds, paid for by hardworking taxpayers, should not be used to help fund sanctuary 

cities.”11 The Administration vowed that “the President is going to do everything he can within the 

scope of the executive order to make sure that cities who don’t comply with it counties and other 

institutions that remain sanctuary cities don’t get federal government funding in compliance with the 

executive order.”12 

5  The Administration’s efforts were stopped by this Court, which permanently enjoined1. 

Section 9(a) of the Executive Order for violating the Constitution. San Francisco v. Trump, 2017 WL 

569835, at *17. The Court held, inter alia, that the President and in turn, the Attorney General and 

the Secretary of DHS lacked the authority “to place a new condition on federal funds . . . not 

authorized by Congress,” and thus had violated the “fundamental constitutional structure” of the 

separation of powers. Id. at *11. And the Court further held that even if the executive branch could 

exercise that spending power, the Executive Order was unconstitutional because it (1) used vague 

language that left localities unclear how to comply with the funding conditions; (2) lacked any nexus 

between the funds at issue and immigration enforcement; and (3) sought to compel local governments 

to “adopt certain policies” that they had determined, in their considered judgment, to be unwise. Id. at 

*12-*13. The Court found these violations to warrant a nationwide injunction. Id. at *17. 

III. The Administration Is Attempting To Use The Byrne JAG Program To Coerce Cities 
Like San Francisco To Abandon Their Sanctuary City Policies. 

A. The Byrne JAG Program Is A Longstanding Federal Formula Grant Program. 

52. With its efforts to more broadly withhold federal funds stymied by this Court, the 

Administration adopted a more targeted approach: it identified an existing congressional program, the 

// 

11 Press Release, The White House, Office of the Press Secretary, Press Briefing by Press 
Secretary Sean Spicer, 2/1/2017, #6 (Feb. 1, 2017), https://www.whitehouse.gov/the-press-
office/2017/02/01/press-briefing-press-secretary-sean-spicer-212017-6. 

12 Press Release, The White House, Office of the Press Secretary, Press Briefing by Press 
Secretary Sean Spicer, 2/8/2017, #10 (Feb. 8, 2017), https://www.whitehouse.gov/the-press-
office/2017/02/08/press-briefing-press-secretary-sean-spicer-282017-10. 
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Byrne JAG program, as another device to pressure cities, states, and other local governments to 

abandon their sanctuary city policies. 

5  Byrne JAG’s origins trace back over three decades to the Anti-Drug Abuse Act of3. 

1988, H.R. 5210, 100th Cong. (1988), which created the Byrne Formula Grant program. In its original 

form, the Byrne Formula Grant program provided states with block grants based on population. See 

Anti-Drug Abuse Act § 6091(a), 42 U.S.C. § 3756 (1994). The program encouraged states to use 

those funds for very specific enumerated purposes, such as “disrupting illicit commerce in stolen 

goods and property,” “developing and implementing programs which provide assistance to jurors and 

witnesses,” and “addressing the problems of drug trafficking and the illegal manufacture of controlled 

substances in public housing.” See 42 U.S.C. § 3751 (2000). 

54. Several years after the Byrne Formula Grant program was enacted, Congress also 

authorized the creation of the Local Law Enforcement Block Grant (“LLEBG”) program, through the 

FY 1996 law appropriating funding to DOJ. Omnibus Consolidated Rescissions and Appropriations 

Act of 1996, H.R. 3019, 194th Cong. (1996). The LLEBG program provided money to states and 

localities based on their crime rates.13 Each year, the LLEBG and Byrne Formula Grant programs 

disbursed as much as $1 billion to states and local governments. 

5  In 2006 Congress consolidated the LLEBG and Byrne Formula Grant programs as part. 

of an effort to reduce duplication and streamline the programs. The consolidated program was 

renamed as today’s Edward Byrne Memorial Justice Assistance Grant program. See Violence Against 

Women and Department of Justice Reauthorization Act of 2005 H.R. 3402, 109th Cong. (2006); U.S., 

House of Representatives, Committee on the Judiciary, Department of Justice Appropriations 

Authorization Act, Fiscal Years 2006 Through 2009, Report to accompany H.R. 3402, 109th Cong., 

1st Sess., H.R. Rep. No. 109-233, at 89 (2005) (“Judiciary Committee Report”). 

56. Congress’s core purpose in reformulating the existing grant programs was “to cover the 

same ground” as the previous grant programs while allowing recipients more freedom “to use the 

13 See Nathan James, Edward Byrne Memorial Justice Assistance Grant Program: Legislative 
and Funding History, Congressional Research Service at 2-3 (Feb. 1, 2008), 
http://research.policyarchive.org/18740.pdf. 
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grants  constructively.”  Judiciary  Committee  Report  at  89.  The  reforms  would  “lessen  the  

administrative  burden  of  applying  for  the  grants.”  Id.  And  the  resulting  program  would  be  

streamlined  and  would  ensure  that  “the  same  authorized  funding  levels  and  uses  will  be  available.”  

15  0  (daily  ed.  Sept.  29,  2004)  (statement  of  Sen.  Leahy)  (discussing  similar,  0  Cong.  Rec.  S9,95  

precursor  version  of  2005 Act).  

57.  To  that  end,  Byrne  JAG  is  structured  as  a  formula  grant,  awarding  funds  to  all  eligible  

grantees  according  to  a  prescribed  metric.  Unlike  discretionary  grants,  which  agencies  award  pursuant  

to  agency  discretion,  “‘formula’  grants  .  .  .  are  not  awarded  at  the  discretion  of  a  state  or  federal  

agency,  but  are  awarded  pursuant  to  a  statutory  formula.”  City  of  Los  Angeles  v.  lin,McLaugh  865  

F.2d  1084,  1088  (9th  Cir.  1989).  The  Bureau  of  Justice  Assistance  (“BJA”)  a  department  within  

OJP  awards  Byrne  JAG  funds  to  all  eligible  grantees  in  amounts  based  on  Bureau  of  Justice  

Statistics  (“BJS”)  calculations  derived  from  the  Byrne  JAG  statutory  formula.  See  34  U.S.C.  §  

10156(d)(2)(A)  (providing  that  the  Attorney  General  “shall  allocate  to  each  unit  of  local  government”  

funds  consistent  with  the  established  formula)  (emphasis  added).  

5  The  formula  for  state  allocations  is  a  function  of  population  and  violent  crime.  See  id.  8.  

§  10156(a).  For  local  governments,  the  allocation  is  a  function  of  the  state’s  allocation  and  the  ratio  of  

violent  crime  in  the  locality  to  violent  crime  in  the  state.  See  id.  §  10156(d).  

5  BJS  first  computes  a  preliminary  allocation  for  each  state  and  United  States  territory  9.  

based  on  its  share  of  violent  crime  and  population  (weighted  equally).  BJS  then  reviews  that  initial  

allocation  amount  to  determine  if  it  is  less  than  the  minimum  amount  defined  in  the  statutory  formula  

(0.25 percent  of  the  total).  U.S.  Dep’t  of  Justice,  Office  of  Justice  Programs,  Bureau  of  Justice  

Statistics,  Technical  Report,  Justice  Assistance  Grant  Program,  2016  at  2  (Sept.  2016),  

https://www.bja.gov/jag/pdfs/JAG-Technical-Report.pdf.  If  this  is  the  case,  the  state  or  territory  is  

funded  at  the  minimum  level.  Id.  Each  of  the  remaining  states  receives  the  minimum  award  plus  an  

additional  amount  based  on  its  share  of  violent  crime  and  population.  Id.  

60.  Once  each  state’s  final  amount  is  determined,  60  percent  is  allocated  to  the  state  in  the  

first  instance,  and  40  percent  is  allocated  for  direct  grants  to  local  governments.  34  U.S.C.  §  10156(d).  

//  
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States  are  obligated  to  pass  at  least  a  certain  percentage  of  the  “state”  grant  to  local  governments  

within  the  state.  Id.  §  10156(c)(2).  

61.  For  example,  in  FY  2017,  California’s  total  allocation  is  $28.3  million.  Of  this,  $17.7  

million  (60  percent)  is  allocated  to  the  State.14  The  other  $10.6  million  (40  percent)  is  allocated  for  

direct  grants  to  local  jurisdictions.15 Of  the  $17.7  million  allocated  to  the  State,  a  minimum  of  62.9  

percent  must  be  passed  through  to  local  jurisdictions.16  In  recent  years,  California  has  passed  through  

over  85 percent  of  JAG  funds  to  local  jurisdictions.17  

62.  Under  the  Byrne  JAG  statute,  award  recipients  are  entitled  to  their  share  of  the  formula  

allocation  as  long  as  their  proposed  programs  satisfy  one  of  the  statutory  purpose  areas.  In  contrast  to  

the  Byrne  Formula  Grant  statutory  requirements  which  enumerated  dozens  of  specific  purposes  the  

Byrne  JAG  program  allows  recipients  to  allocate  their  funds  in  furtherance  of  eight  purpose  areas:  (1)  

law  enforcement,  (2)  prosecution  and  courts,  (3)  prevention  and  education,  (4)  corrections  and  

community  corrections,  (5)  drug  treatment,  (6)  planning,  evaluation,  and  technology  improvement,  (7)  

crime  victim  and  witness  programs,  and  (8)  mental  health  programs,  including  behavioral  programs  

and  crisis  intervention  teams.  34  U.S.C.  §  10152(a)(1)(A)-(H).  

63.  None  of  these  program  purposes  include  federal  immigration  enforcement.  

64.  Congress  imposed  only  a  limited  number  of  requirements  on  Byrne  JAG  applicants.  

First,  applicants  are  required  to  supply  information  about  their  intended  use  of  grant  funding,  to  

demonstrate  that  they  will  spend  the  money  on  programs  supporting  the  purposes  identified  in  the  

statute.  See  34  U.S.C.  §  1015  )(A)-(C).  Second,  applicants  must  maintain  and  be  3(a)(2)  &  (a)(5  

prepared  to  report  information  demonstrating  that  they  possess  programmatic  and  financial  integrity.  

//  

14  See  https://www.bja.gov/Funding/17JAGStateAllocations.pdf.  
15 See  https://www.bja.gov/Programs/JAG/jag17/17CA.pdf.  
16  Byrne  JAG  Frequently  Asked  Questions  (FAQs)  Updated  August  2017,  at  2,  

https://www.bja.gov/Funding/JAGFAQ.pdf;  see  also  FY  2014  Justice  Assistance  Grant  (JAG)  
Program  Variable  Passthrough  (VPT)  percentages,  https://www.bja.gov/Funding/JAGvpt.pdf.  

17  See,  e.g.,  Byrne  JAG  Fiscal  Year  2016  California  State  Application,  at  26,  
http://www.bscc.ca.gov/downloads/2016%20BSCC%20Application%20to%20BJA%20for%20Byrne  
%20JAG%20Funding.pdf.  
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Id.  §  10153(a)(4).  Finally,  applicants  must  “certif[y],”  that  they  “will  comply  with  all  provisions  of  

this  part  and  all  other  applicable  Federal  laws.”  Id.  §  1015  )(D).3(a)(5  

65  The  current  Byrne  JAG  statute  contains  no  immigration-related  requirements.  Indeed,  .  

Congress  specifically  removed  an  immigration-related  funding  requirement  when  it  merged  the  Byrne  

Formula  Grant  program  with  LLEBG  to  create  Byrne  JAG.  Congress  eliminated  the  Byrne  Formula  

Grant  requirement  that  recipients  make  “[a]n  assurance  that  the  State  has  established  a  plan  under  

which  the  State  will  provide  without  fee  to  the  Immigration  and  Naturalization  Service,  within  30  days  

of  the  date  of  their  conviction,  notice  of  conviction  of  aliens  who  have  been  convicted  of  violating  the  

criminal  laws  of  the  State  and  under  which  the  State  will  provide  the  Service  with  the  certified  record  

of  such  a  conviction  within  30  days  of  the  date  of  a  request  by  the  Service  for  such  record.”  42  U.S.C.  

§  3753(a)(11)  (2002).  

B.  San Francisco Uses Byrne JAG Fu  pport Vital City Services.  nds To Su  

66.  The  San  Francisco  Department  of  Children,  Youth  and  their  Families  (“DCYF”)  

applies  for  local  Byrne  JAG  funds  and  state  pass-through  funds  on  behalf  of  the  City.  DCYF  keeps  a  

portion  of  the  grant  and  also  administers  grant  funds  to  the  following  departments:  Adult  Probation,  

District  Attorney,  Juvenile  Probation,  Public  Defender,  Police,  and  Sheriff.  DCYF  also  passes  through  

funds  from  the  local  grant  to  San  Francisco  Superior  Court  and  a  third  party  evaluator.  

67.  Consistent  with  the  Byrne  JAG  statute,  San  Francisco  uses  its  Byrne  JAG  funds  to  

support  critical  law  enforcement  programs  designed  to  reduce  criminal  behavior  and  improve  public  

safety.  Specific  programs  funded  with  this  grant  include:  (1)  Law  Enforcement  Assisted  Diversion,  an  

innovative  approach  that  seeks  to  accomplish  the  goals  of  reduced  criminal  behavior  and  improved  

public  safety  by  connecting  appropriate  low-level  drug  offenders  with  services;  (2)  Focused  Drug  

Deterrence,  short  and  long  term  proactive  activities  including  targeted  investigations  and  enforcement  

and  social  network  analysis  to  increase  the  identification  of  individuals  involved  in  high-level  drug  

markets;  (3)  Drug  Court  Prosecution,  which  seeks  to  connect  criminal  defendants  who  suffer  from  a  

substantial  substance  abuse  problem  to  treatment  services  in  the  community  in  order  to  enhance  public  

safety,  reduce  recidivism,  and  to  find  appropriate  dispositions  to  the  criminal  charges;  (4)  Targeted  

Drug  Treatment  for  Underserved  Populations,  a  treatment  intervention  conducted  by  the  Sheriff’s  
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Department  for  individuals  in  custody;  (5)  Intensive  Probation  Supervision,  a  targeted  caseload  of  

probationers  with  substance  abuse  and/or  mental  health  issues;  (6)  Reentry  Social  Work  through  the  

Public  Defender’s  Office,  which  provides  legal  and  wraparound  support  to  help  indigent  clients  

charged  with  felony  drug  cases  and  other  felony  offenses  successfully  exit  the  criminal  justice  system;  

and  (7)  Citywide  Justice-Involved  Youth  Planning,  which  examines  current  criminal  justice  trends  

impacting  youth  and  young  adults  and  strengthens  partnerships  and  collaboration  at  various  levels  to  

create  a  continuum  of  support  for  youth  and  young  adults.  

68.  San  Francisco  uses  Byrne  JAG  pass-through  funds  for  two  pilot  projects  designed  to  

reduce  recidivism  for  juveniles  and  young  adults.  One  project  works  with  the  San  Francisco  Unified  

School  District  to  create  an  alternative  to  suspension  for  at-risk  youth.  Students  facing  suspension  or  

exhibiting  behaviors  that  put  them  at  risk  for  suspension  are  paired  with  trained  role  models  who  

help  them  learn  de-escalation  skills  and  keep  them  from  missing  needed  instruction  time.  

69.  The  other  project  is  a  Young  Adult  Court  aimed  at  reducing  recidivism  for  youth  ages  

18-25  growing  body  of  neuroscience  research  showing  that  .  This  Court  was  designed  in  response  to  a  

young  adults  are  fundamentally  different  from  both  juveniles  and  older  adults  in  how  they  process  

information  and  make  decisions.  Our  traditional  justice  system  is  not  well-equipped  to  address  cases  

involving  these  individuals,  who  are  qualitatively  different  in  development,  skills,  and  needs  from  both  

children  and  older  adults.  The  Young  Adult  Court  fills  this  gap  by  providing  case  management  and  

other  support  for  eligible  young  adult  offenders  from  high-risk  backgrounds.  

70.  These  City  programs  span  seven  departments,  and  a  total  of  approximately  ten  full  time  

equivalent  positions  for  these  programs  are  funded  with  Byrne  JAG  funds.  Without  local  and  state  

Byrne  JAG  funds,  San  Francisco  could  be  forced  to  reduce  or  eliminate  these  programs,  including  

eliminating  staff  positions,  unless  other  funding  sources  could  be  identified.  

C.  The Department Of Ju  lly Requ  stice Unlawfu  ires San Francisco To Certify  
Compliance With Section 1373 As A Condition Of Receiving Byrne JAG Funding.  

71.  For  many  years,  OJP  administered  the  Byrne  JAG  program  consistent  with  

congressional  intent:  local  jurisdictions  received  federal  funding  according  to  a  formula  to  support  law  

//  

AMENDED  COMPLAINT  18  33.docxN:\CXLIT\LI2017\180160\012395  
CASE  NO.  3:17  CV  04642  WHO  

Document  ID:  0.7.22688.27156-000001  



  
   

 






















































































            

      

               

                

                

               

   

               

              

             

               

                   

                    

           

             

    


               


              

           

       

              

 


 


             

               

              

                




               


  

1  

2  

3  

4  

5  

6  

7  

8  

9  

10  

11  

12  

13  

14  

15  

16  

17  

18  

19  

20  

21  

22  

23  

24  

25  

26  

27  

28  

Case  3:17  cv  04642  WHO  Document 61  Filed  12/12/17  Page 20  of 43  

enforcement  initiatives,  and  the  federal  government  imposed  few  restrictions  on  state  and  local  

governments  wishing  to  receive  these  grant  funds.  

72.  But  2016,  OJP  began  to  change  course.  As  noted  above,  the  Byrne  JAG  authorizing  

statute  requires  a  “certification”  that  “the  applicant  will  comply  with  all  provisions  of  this  part  and  all  

other  applicable  federal  laws.”  34  U.S.C.  §  1015  )(D).  OJP  issued  guidance  in  July  2016  that  3(a)(5  

Section  1373  was  such  an  “applicable  law”  for  which  jurisdictions  had  to  certify  compliance  to  receive  

Byrne  JAG  funds.  

73.  Section  1373  provides  that  a  “local  government  entity  or  official  may  not  prohibit,  or  in  

any  way  restrict,  any  government  entity  or  official  from  sending  to,  or  receiving  from,  [federal  

immigration  officials]  information  regarding  the  citizenship  or  immigration  status  .  .  .  of  any  

individual.”  8  U.S.C.  §  1373(a).  Section  1373  further  provides  that,  “with  respect  to  information  

regarding  the  immigration  status  .  .  .  of  any  individual,”  “no  person  or  agency  may  prohibit,  or  in  any  

way  restrict,  a  .  .  .  local  government  entity  from  .  .  .  (1)  sending  such  information  to,  or  requesting  or  

receiving  such  information  from,  the  Immigration  and  Naturalization  Service[,]  (2)  maintaining  such  

information[,  or]  (3)  exchanging  such  information  with  any  other  Federal,  State,  or  local  government  

entity.”  Id.  §  1373(b).  

74.  In  July  and  October  2016,  DOJ  indicated  that  it  viewed  Section  1373  as  an  applicable  

federal  law  for  the  Byrne  JAG  program.  See  Office  of  Justice  Programs,  Guidance  Regarding  

Compliance  with 8  U.S.C.  §  1373,  U.S.  Dep’t  Just.  (July  7,  2016),  

https://www.bja.gov/funding/8uscsection1373.pdf  (“OJP  July  Guidance”);  Office  of  Justice  Programs,  

Additional  Guidance  Regarding  Compliance  with 8  U.S.C.  §  1373,  U.S.  Dep’t  Just.  (Oct.  6,  2016),  

https://www.bja.gov/funding/Additional-BJA-Guidance-on-Section-1373-October-6-2016.pdf  (“OJP  

October  Guidance”).  

75  In  the  OJP  July  Guidance,  OJP  suggested  that  Section  1373  imposes  an  affirmative  .  

obligation  on  state  and  local  governments.  The  Guidance  states  that  to  comply  with  Section  1373,  

“[y]our  personnel  must  be  informed  that  notwithstanding  any  state  or  local  policies  to  the  contrary,  

federal  law  does  not  allow  any  government  entity  or  official  to  prohibit  the  sending  or  receiving  of  

//  
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information  about  an  individual’s  citizenship  or  immigration  status  with  any  federal,  state  or  local  

government  entity  and  officials.”  OJP  July  Guidance  at  1  (emphasis  added).  

76.  In  the  October  2016  Guidance,  OJP  indicated  that  all  Byrne  JAG  recipients  needed  “to  

examine  their  policies  and  procedures”  to  ensure  compliance  with  Section  1373.  OJP  reiterated  that  

“all  Byrne/JAG  grant  applicants  must  certify  compliance  with  all  applicable  federal  laws,  including  

Section  1373,  as  part  of  the  Byrne/JAG  grant  application  process.”  OJP  October  Guidance  at  1.  

77.  But  OJP  made  clear  at  the  time  that  “[n]o  FY  2016  or  prior  year  Byrne/JAG  .  .  .  funding  

will  be  impacted.”  OJP  October  Guidance  at  1.  OJP  stated  that  its  “goal  is  to  ensure  that  our  JAG  .  .  .  

recipients  are  in  compliance  with  all  applicable  laws  and  regulations,  including  Section  1373,  not  to  

withhold  vitally  important  criminal  justice  funding  from  states  and  localities.”  Id.  

78.  Beginning  in  FY  2017,  DOJ  expanded  upon  this  mandate,  requiring  a  detailed  

Certification  of  Compliance  (“Section  1373  Certification”)  to  be  completed  by  an  applicant’s  Chief  

Legal  Officer  and  submitted  to  OJP  before  it  can  accept  the  award  of  any  Byrne  JAG  funds.  See  

Byrne  JAG  FY  2017  Local  Solicitation  (attached  hereto  as  Exhibit  B)  (“Local  Solicitation”)  at  38.  

79.  Among  other  things,  the  Section  1373  Certification  requires  the  applicant’s  Chief  Legal  

Officer  to  certify  under  penalty  of  perjury  that  he  or  she  has  carefully  reviewed  Section  1373  and  

understands  that  DOJ  requires  local  governments  to  comply  with  Section  1373  “with  respect  to  any  

‘program  or  activity’  funded  in  whole  or  in  part”  with  Byrne  JAG  dollars.  The  Chief  Legal  Officer  is  

required  to  conduct  or  cause  to  be  conducted  a  “diligent  inquiry  and  review”  concerning  both  (1)  

the  “program  or  activity”  to  be  funded  with  Byrne  JAG  funds  and  (2)  “any  prohibitions  or  restrictions  

potentially  applicable  to  the  ‘program  or  activity’  sought  to  be  funded  .  .  .  that  deal  with  sending  to,  

requesting  or  receiving  from,  maintaining,  or  exchanging  information  of  the  types  described  in  

[Section  1373].”  

80.  The  Section  1373  Certification  further  requires  that  the  Chief  Legal  Officer  certify  

under  penalty  of  perjury  that:  

[N]either  the  jurisdiction,  nor  any  entity,  agency,  or  official  of  the  jurisdiction  
has  in  effect,  purports  to  have  in  effect,  or  is  subject  to  or  bound  by,  any  
prohibition  or  any  restriction  that  would  apply  to  the  “program  or  activity”  to  be  
funded  in  whole  or  in  part  under  the  FY  2017  [Byrne  JAG  Program],  and  that  
deals  with  either  (1)  a  government  entity  or  official  sending  or  receiving  
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information  regarding  citizenship  or  immigration  status  as  described  in  8  U.S.C.  
§  1373(a);  or  (2)  a  government  entity  or  agency  sending  to,  requesting  or  
receiving  from,  maintaining,  or  exchanging  information  of  the  types  (and  with  
respect  to  the  entities)  described  in  8  U.S.C.  §  1373(b).  

81.  The  Section  1373  Certification  further  provides  that  the  Chief  Legal  Officer  must  

acknowledge  that  a  “materially  false,  fictitious,  or  fraudulent  statement  (or  concealment  or  omission  of  

a  material  fact)”  in  the  certification  will  potentially  subject  him  or  her  to  criminal  prosecution  and  the  

applicant  entity  to  civil  penalties  and  administrative  remedies  for  false  claims.  

82.  The  Section  1373  Certification  is  not  the  only  time  that  jurisdictions  will  be  required  to  

assure  DOJ  that  they  comply  with  Section  1373.  In  addition,  OJP  has  informed  potential  grant  

recipients  that  beginning  on  October  1,  2017,  all  Byrne  JAG  award  recipients  will  be  required  to  

“certify  each  payment  request  before  submission”  to  the  federal  Grant  Payment  Request  System.  That  

is,  each  time  a  grant  recipient  wishes  to  draw-down  funds  from  a  Byrne  JAG  award,  the  recipient  must  

again  certify  compliance  with  Section  1373.  

83.  Specifically,  OJP  has  informed  recipients  that  they  must  make  the  following  

declaration,  in  addition  to  other  assurances:  

To  the  best  of  my  knowledge  and  belief,  on  behalf  of  myself  and  the  award  
recipient,  I  certify  to  DOJ,  under  penalty  of  perjury,  that  the  following  are  true  
as  of  the  date  of  this  request  (1)  The  recipient  is  in  compliance  with  all  award  
conditions  that  affect  the  obligation,  expenditure,  and  drawdown  of  award  
funds,  as  well  as  all  related  requirements  that  appear  in  the  certifications  and  
assurances  for  this  award,  specifically  including  any  restrictions  concerning  
obligations  set  out  in  requirements  related  to  8  U.S.C.  §  1373.  

84.  Further,  DOJ  has  indicated  that  it  will  conduct  ongoing  monitoring  of  a  jurisdiction’s  

compliance  with  Section  1373,  and  will  deny  and/or  claw  back  funds  if  it  deems  a  jurisdiction  out  of  

compliance  with  Section  1373.  In  a  November  15,  2017  letter  to  San  Francisco  Mayor  Edwin  Lee,  

Defendant  Hanson  informed  San  Francisco  that  its  “FY  2016  Byrne  JAG  grant  award  required  you  to  

comply  with  8  U.S.C.  §  1373.  Section  1373  compliance  is  an  ongoing  requirement  that  the  

Department  of  Justice  monitors.”  Exhibit  A  at  1.  

85  The  November  15 2017  letter  further  informed  San  Francisco  that  the  Department  “is  . ,  

concerned  that  the  following  San  Francisco  laws,  policies,  or  practices  may  violate  section  1373.”  The  

//  
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letter  identified  San  Francisco  Administrative  Code  Sections  12H.2  and  12I.3  as  such  “laws,  policies,  

or  practices”  that  may  violate  Section  1373.  

86.  The  letter  directed  San  Francisco  to  submit  a  response  to  this  letter  by  December  8,  

2017,  addressing  whether  San  Francisco’s  laws,  policies,  or  practices  violate  Section  1373.  The  letter  

further  asked  San  Francisco  to  “address  whether  [it]  would  comply  with  section  1373  throughout  the  

award  period,  should  [it]  receive  an  FY  2017  Byrne  JAG  grant  award.”  

87.  On  December  7,  2017,  San  Francisco  City  Attorney  Dennis  Herrera  responded  to  OJP’s  

letter  on  behalf  of  San  Francisco.  San  Francisco  informed  OJP  that  San  Francisco  has  no  laws,  

policies,  or  practices  that  violate  Section  1373,  as  it  is  properly  construed.  San  Francisco  directed  OJP  

to  its  briefing  in  San  Francisco  v.  Trump  for  further  explanation  of  its  legal  position.  A  copy  of  San  

Francisco’s  response  letter  is  attached  to  this  Amended  Complaint  as  Exhibit  C.  

88.  DOJ  sent  similar  letters  to  29  other  jurisdictions  on  November  15 2017.  In  a  press  ,  

release  issued  that  same  day,  the  Attorney  General  stated  that  “[j]urisdictions  that  adopt  so-called  

‘sanctuary  policies’  also  adopt  the  view  that  the  protection  of  criminal  aliens  is  more  important  than  

the  protection  of  law-abiding  citizens  and  the  rule  of  law.”  Press  Release,  U.S.  Dep’t  of  Justice,  

Justice  Department  Sends  Letters  to  29  Jurisdictions  Regarding  Their  Compliance  with  8  U.S.C.  1373  

(Nov.  15 2017),  https://www.justice.gov/opa/pr/justice-department-sends-letters-29-jurisdictions-,  

regarding-their-compliance-8-usc-1373.  The  Attorney  General  further  stated  “I  urge  all  jurisdictions  

found  to  be  potentially  out  of  compliance  in  this  preliminary  review  to  reconsider  their  policies  that  

undermine  the  safety  of  their  residents.  We  urge  jurisdictions  to  not  only  comply  with  Section  1373,  

but  also  to  establish  sensible  and  effective  partnerships  to  properly  process  criminal  aliens.”  Id.  

89.  These  letters  were  consistent  with  letters  that  DOJ  sent  to  nine  jurisdictions  on  April  21,  

2017,  “alert[ing]”  the  recipients  that  they  were  required  to  submit  “documentation  to  OJP  that  

validates  your  jurisdiction  is  in  compliance  with  8  U.S.C.  §  1373.”  DOJ  has  engaged  in  a  protracted  

back-and-forth  with  several  of  these  jurisdictions  including  New  York  City,  Philadelphia,  and  

Chicago  and  has  repeatedly  communicated  that  these  jurisdictions  “appear[]  to  have  laws,  policies,  

or  practices  that  violate  8  U.S.C.  §  1373.”  In  a  speech  delivered  on  the  same  day  that  he  sent  the  

April  21,  2017  letters,  the  Attorney  General  reiterated  that  “the  Department  of  Justice  sent  letters  to  
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jurisdictions  that  were  identified  (by  the  Obama  administration)  as  having  policies  that  potentially  

violate  federal  law  to  receive  millions  in  federal  grants.”  Press  Release,  U.S.  Dep’t  of  Justice,  

Attorney  General  Jeff  Sessions  Delivers  Remarks  Before  Media  Availability  in  San  Diego,  California  

(Apr.  21,  2017),  https://www.justice.gov/opa/speech/attorney-general-jeff-sessions-delivers-remarks-

media-availability-san-diego-california.  

90.  These  letters  stand  in  stark  contrast  to  DOJ’s  earlier  representation  that  FY  2016  

funding  would  not  be  implicated  by  DOJ’s  new  decision  to  require  compliance  with  Section  1373.  

DOJ  has  not  offered  any  explanation  for  this  change,  or  explained  how  it  can  retroactively  attach  grant  

conditions  to  award  documents  issued  well  over  a  year  ago.  

91.  The  Administration  lacks  the  statutory  authority  to  require  Byrne  JAG  applicants  and  

recipients  to  certify  compliance  with  Section  1373.  Although  the  Byrne  JAG  statute  requires  that  

recipients  certify  compliance  with  “all  applicable  laws,”  Section  1373  is  not  an  applicable  law  for  the  

Byrne  JAG  Program  or  for  federal  grants  more  generally.  DOJ  has  unilaterally  imposed  the  Section  

1373  Requirement  to  further  its  own  political  ends  of  eradicating  sanctuary  cities.  

92.  Indeed,  Congress  has  repeatedly  considered  and  rejected  legislation  that  would  punish  

cities  for  setting  their  own  law  enforcement  priorities  by  allowing  federal  agencies  to  withhold  certain  

grants.  See,  e.g.,  Ending  Sanctuary  Cities  Act  of  2016,  H.R.  6252,  114th  Cong.  (2016);  Stop  

Dangerous  Sanctuary  Cities  Act,  S.  3100,  114th  Cong.  (2016);  Stop  Dangerous  Sanctuary  Cities  Act,  

H.R.  5 4,  114th Cong.  (2016).  None  of this  legislation  has  been  enacted.  65  

93.  In  July  2015,  then-Senator  and  now-Attorney  General  Sessions  introduced  Senate  Bill  

1842,  “Protecting  American  Lives  Act.”  That  bill  would  in  part  have  expanded  existing  federal  law  to  

deprive  jurisdictions  having  “in  effect  a  statute,  policy,  or  practice  that  prohibits  law  enforcement  

officers  of  the  State,  or  of  a  political  subdivision  of  the  State,  from  assisting  or  cooperating  with  

Federal  immigration  law  enforcement  in  the  course  of  carrying  out  the  officers’  routine  law  

enforcement  duties”  of  “any  .  .  .  law  enforcement  or  Department  of  Homeland  Security  grant.”  S.  

1842,  114th  Cong.  §  3  (2015).  The  bill  never  made  it  out  of  committee.  

//  

//  
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D.  The Department Of Ju  nced Two Additional Unlawfu  stice Also Annou  l  
Requirements For The FY 2017 Byrne JAG Program.  

94.  In  late  July  2017,  DOJ  went  even  further  when  it  announced  two  additional  new  

requirements  that  it  would  unilaterally  impose  on  Byrne  JAG  grant  applicants.  The  Attorney  General  

announced  that  “[r]ecipients  for  FY  2017  will  be  notified  of  new  conditions  of  their  grants.”18  

95  The  Attorney  General  stated  that:  .  

From  now  on,  the  Department  will  only  provide  Byrne  JAG  grants  to  cities  and  
states  that  comply  with  federal  law,  allow  federal  immigration  access  to  
detention  facilities,  and  provide  48  hours  notice  before  they  release  an  illegal  
alien  wanted  by  federal  authorities.  This  is  consistent  with  long-established  
cooperative  principles  among  law  enforcement  agencies.  This  is  what  the  
American  people  should  be  able  to  expect  from  their  cities  and  states,  and  these  
long  overdue  requirements  will  help  us  take  down  MS-13  and  other  violent  
transnational  gangs,  and  make  our  country  safer.19  

96.  DOJ  made  clear  that  the  Notice  and  Access  Requirements  are  distinct  from  Section  

1373.  The  new  conditions  are  not  included  as  part  of  the  existing  requirement  that  recipient  

jurisdictions  certify  compliance  with  Section  1373.  Byrne  JAG  FY  2017  State  Solicitation  (attached  

hereto  as  Exhibit  D)  (“State  Solicitation”)  at  21;  Local  Solicitation  at  20.  Rather,  they  are  independent  

“award  conditions”  not  connected  to  any  statutory  requirement.  State  Solicitation  at  32;  Local  

Solicitation  at  30.  

97.  OJP  first  included  the  Notice  and  Access  Requirements  in  the  State  Solicitation.  The  

State  Solicitation  was  posted  on  OJP’s  website  on  July  25 2017,  and  provided  that  applications  were  ,  

to  be  submitted  no  later  than  August  25 2017.  ,  

98.  The  State  Solicitation  provided,  first,  that  OJP  will  require  grant  applicants  to  “provide  

at  least  48  hours’  advance  notice  to  DHS  regarding  the  scheduled  release  date  and  time  of  an  alien  in  

the  jurisdiction’s  custody  when  DHS  requests  such  notice  in  order  to  take  custody  of  the  alien  pursuant  

to  the  Immigration  and  Nationality  Act.”  State  Solicitation  at  32.  

18  See  Press  Release,  U.S.  Dep’t  of  Justice,  Attorney  General  Sessions  Announces  Immigration  
Compliance  Requirements  for  Edward  Byrne  Memorial  Justice  Assistance  Grant  Programs  (July  25,  
2017),  https://www.justice.gov/opa/pr/attorney-general-sessions-announces-immigration-compliance-
requirements-edward-byrne-memorial.  

19  Id.  
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99. Further, the State Solicitation provided that OJP will require grant applicants to “permit 

personnel of the [DHS] to access any correctional or detention facility in order to meet with an alien 

(or an individual believed to be an alien) and inquire as to his or her right to be or remain in the United 

States.” State Solicitation at 32. 

100. OJP included the same two requirements in the Local Solicitation, which was made 

available for applicants on August 3, 2017. Local Solicitation at 30. The Local Solicitation required 

that applications for FY 2017 Byrne JAG funding be submitted no later than September 5 2017. As, 

described in more detail below (see infra ¶¶ 126-27), San Francisco submitted its FY 2017 Byrne JAG 

application on September 5 2017., 

101. The Local Solicitation describes these two new requirements as “award requirements.” 

Local Solicitation at 29. It provides that “[i]f selected for funding, in addition to implementing the 

funded project consistent with the OJP-approved application, the recipient must comply with all award 

requirements (including all award conditions).” Id. The Local Solicitation further provides that 

“[c]ompliance with the requirements of the two foregoing new award conditions will be an authorized 

and priority purpose of the award.” Local Solicitation at 30. 

102. San Francisco has not received a Byrne JAG award document at this time. 

103. But DOJ has issued award documents to two other jurisdictions. See Dkt. No. 46-1, 

Declaration of Alan Hanson (“Hanson Decl.”) ¶¶ 5-6 & Exh. B. Those award documents contain 

DOJ’s description of the Notice and Access Requirements. 

104. DOJ has asserted that it will describe the Notice and Access Requirements the same 

way in any future award documents. Hanson Decl. ¶¶ 5-6 (“Represented Final Conditions”). 

105. Paragraph 5 of one such award document describes the Notice and Access 

Requirements as requiring jurisdictions to have an affirmative statute, rule, regulation, policy, or 

practice “designed to ensure” compliance with the conditions for state or state-contracted correctional 

facilities “[w]ith respect to the ‘program or activity’ that is funded.” The “[r]equirement” states in 

full: 

With respect to the “program or activity” that is funded (in whole or in part) by 
this award, as of the date the recipient accepts this award, and throughout the 
remainder of the period of performance for the award 
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A.  A  State  statute,  or  a  State  rule,  -regulation,  -policy,  or  practice,  must  be  in  
place  that  is  designed  to  ensure  that  agents  of  the  United  States  acting  under  
color  of  federal  law  in  fact  are  given  to  access  any  State  (or  State-
contracted)  correctional  facility  for  the  purpose  of  permitting  such  agents  to  
meet  with  individuals  who  are  (or  are  believed  by  such  agents  to  be)  aliens  
and  to  inquire  as  to  such  individuals’  right  to  be  or  remain  in  the  United  
States.  

B.  A  State  statute,  or  a  State  rule,  -regulation,  -policy,  or  practice,  must  be  in  place  
that  is  designed  to  ensure  that,  when  a  State  (or  State-contracted)  correctional  
facility  receives  from  DHS  a  formal  written  request  authorized  by  the  Immigration  
and  Nationality  Act  that  seeks  advance  notice  of  the  scheduled  release  date  and  time  
for  a  particular  alien  in  such  facility,  then  such  facility  will  honor  such  request  
and  as  early  as  practicable  (see  para.  4.B.  of  this  condition)  provide  the  
requested  notice  to  DHS.  

Hanson  Decl.,  Exh.  B  at  18.  

106.  DOJ  lacks  statutory  authority  for  imposing  the  Notice  and  Access  Requirements  on  

Byrne  JAG  recipients.  As  described  above,  the  Byrne  JAG  authorizing  legislation  requires  program  

applicants  to  certify  that  they  will  “comply  with  all  provisions  of  this  part  and  all  other  applicable  

Federal  laws.”  34  U.S.C.  §  1015  )(D).  But  no  federal  law  requires  that  local  jurisdictions  provide  3(a)(5  

advance  notice  before  releasing  a  purported  alien  from  their  custody,  or  that  they  grant  federal  officials  

unfettered  access  to  local  detention  facilities  to  interrogate  individuals  in  local  custody.  Nor  does  any  

federal  law  give  the  Attorney  General  or  any  division  of  DOJ  the  authority  to  impose  conditions  of  

his  choice.  

107.  Indeed,  as  described  above  (see  supra  ¶¶  92-93),  Congress  has  repeatedly  considered  

and  rejected  legislation  that  would  punish  cities  for  setting  their  own  law  enforcement  priorities  by  

allowing  federal  agencies  to  withhold  certain  grants.  Congress  has  never  passed  legislation  requiring  

local  jurisdictions  to  comply  with  the  Notice  Requirement  or  the  Access  Requirement,  or  any  similar  

requirement  for  Byrne  JAG  grants.  Nor  has  it  authorized  the  executive  branch  to  penalize  local  

jurisdictions  by  withholding  funds  or  through  any  other  form  of  punishment  based  on  their  refusal  

to  comply  with  the  Notice  or  Access  Requirements.  Defendants’  unilateral  imposition  of  the  Notice  

and  Access  Requirements,  in  these  circumstances,  is  unprecedented,  unauthorized,  and  unlawful.  

108.  Furthermore,  the  Notice  and  Access  Requirements  are  ambiguous  as  to  what  

jurisdictions  must  do  to  be  in  compliance.  For  example,  the  Notice  Requirement  as  set  forth  in  the  

Local  Solicitation  does  not  explain  whether  notice  must  be  given  only  when  the  scheduled  release  date  
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and  time  is  known  at  least  48  hours  in  advance,  or  whether  it  requires  jurisdictions  to  hold  inmates  in  

custody  for  additional  time  to  provide  a  full  48-hour  period  of  notice  to  ICE.  

109.  DOJ  has  now  taken  the  position  in  the  Represented  Final  Conditions  that  the  Notice  

Requirement  does  not  authorize  or  require  Byrne  JAG  funding  recipients  to  maintain  an  individual  in  

custody  beyond  the  date  and  time  the  individual  would  otherwise  be  released.  See  Hanson  Decl.,  Exh.  

B  at  18.  DOJ  states  in  the  Represented  Final  Conditions  that  “[i]n  the  event  that  .  .  .  the  scheduled  

release  date  and  time  for  an  alien  are  such  as  not  to  permit  the  advance  notice  [of  scheduled  release]  

that  DHS  has  requested,  it  shall  not  be  a  violation  of  this  condition  to  provide  only  as  much  advance  

notice  as  practicable.”  Id.  

110.  This  post-hoc  retreat  from  the  Local  Solicitation’s  broad  language  does  not  cure  the  

ambiguity.  It  still  leaves  San  Francisco  uncertain  about  how  much  notice  is  “practicable”  to  provide,  

and  thus  leaves  San  Francisco  with  no  way  of  knowing  how  it  can  ensure  compliance  with  the  Notice  

Requirement.  The  Represented  Final  Conditions  still  refer  to  a  “scheduled  release  date  and  time,”  and  

do  not  acknowledge  that  inmates  may  at  times  be  released  with  little  or  no  notice.  In  these  

circumstances,  San  Francisco  would  have  little  or  no  opportunity  to  provide  DOJ  with  any  advance  

notice.  The  Represented  Final  Conditions  do  not  suggest  that  this  would  be  sufficient.  

111.  And  in  any  event,  DOJ’s  more  recent  characterization  of  the  Notice  Requirement  

suggests  that  the  Requirement  may  still  operate  as  a  detainer  requirement  in  disguise.  Although  

Defendants  now  appear  to  be  attempting  to  narrow  the  Notice  Requirement’s  reach,  there  is  no  

certainty  that  they  will  not  at  some  future  point  revert  to  the  broader,  unqualified  language  that  

appeared  in  the  Local  Solicitation  or  adopt  a  similar  interpretation.  

112.  Likewise,  the  Access  Requirement  is  unclear  on  its  face  as  to  whether  jurisdictions  are  

required  to  provide  access  to  inmates  in  custody  only  when  those  individuals  consent,  or  instead  

whether  jurisdictions  are  required  to  compel  unwilling  inmates  to  meet  with  ICE  representatives.  

113.  In  litigation  DOJ  has  attempted  to  define  the  Access  Requirement’s  scope.  DOJ  has  

stated  in  briefing  in  a  case  pending  in  the  Eastern  District  of  Pennsylvania  that  there  is  no  ambiguity  

about  what  the  Access  Requirement  demands.  Defs.’  Memo.  in  Opp.  to  Pltf.’s  Mot.  for  Prelim.  Inj.,  

Philadelphia  v.  Sessions,  No.  2:17-cv-03894-MMB,  Dkt.  No.  28,  at  32.  DOJ  stated  that  the  plaintiff  in  

AMENDED  COMPLAINT  27  33.docxN:\CXLIT\LI2017\180160\012395  
CASE  NO.  3:17  CV  04642  WHO  

Document  ID:  0.7.22688.27156-000001  



  
   

 






















































































           

                 

                  

              

           


               

                

                 

         


             

             


                   

              

                  

                 


             


              

                

           

              

              

            

          


            


              

            





               


  

1  

2  

3  

4  

5  

6  

7  

8  

9  

10  

11  

12  

13  

14  

15  

16  

17  

18  

19  

20  

21  

22  

23  

24  

25  

26  

27  

28  

Case  3:17  cv  04642  WHO  Document 61  Filed  12/12/17  Page 29  of 43  

that  matter  “wishfully  identifies  a  supposed  ambiguity  about  whether  the  [Access  Requirement]  

requires  allowing  ICE  agents  access  to  visit  an  inmate  even  when  the  inmate  has  told  the  facility  that  

the  inmate  does  not  consent  to  an  interview.  The  answer  is  yes.  The  condition  does  require  allowing  

access  in  this  scenario,  even  if  the  inmate  might  decline  to  answer  questions.”  Id.  

114.  Even  with  DOJ’s  qualification,  the  Access  Requirement  is  still  ambiguous  regarding  

what  type  of  access  San  Francisco  must  provide.  The  Requirement  does  not  identify  any  limiting  

principle  on  the  access  that  ICE  agents  must  receive.  For  instance,  must  San  Francisco  allow  ICE  

agents  to  use  a  jail  interview  room  to  “access”  an  uncooperative  inmate  for  as  long  as  ICE  wishes?  

The  Access  Requirement  does  not  answer  this  and  similar  questions.  

115  The  Access  Requirement  is  particularly  ambiguous  in  light  of  San  Francisco’s  state  law  .  

obligations  under  the  Transparent  Review  of  Unjust  Transfers  and  Holds  Act  (“TRUTH  Act”),  Cal.  

Gov’t  Code  §  7283  et  seq.  The  TRUTH  Act  requires  that,  before  an  interview  with  ICE  takes  place,  a  

local  law  enforcement  officer  must  provide  the  detained  individual  with  a  “written  consent  form  that  

explains  the  purpose  of  the  interview,  that  the  interview  is  voluntary,  and  that  he  or  she  may  decline  to  

be  interviewed  or  may  choose  to  be  interviewed  only  with  his  or  her  attorney  present.”  Id.  §  

7283.1(a).  It  is  unclear  whether  the  Access  Requirement  would  preclude  San  Francisco  from  

complying  with  the  TRUTH  Act.  For  example,  it  is  ambiguous  whether  the  Access  Requirement  

prohibits  San  Francisco  from  informing  inmates  of  their  right  to  have  a  lawyer  present  or  decline  an  

interview  with  ICE  officials,  as  the  TRUTH  Act  requires  it  to  do.  

116.  Further,  it  is  unclear  what  DOJ  will  consider  an  adequate  rule,  regulation,  policy,  or  

practice  for  purposes  of  compliance  with  either  the  Notice  or  Access  Requirements.  The  conditions  

provide  no  guidance  or  further  information  as  to  the  meaning  of  these  terms.  

IV.  San Francisco Faces Immediate Inju  nced Requ  ry From DOJ’s Newly Annou  irements.  

A.  DOJ Has Threatened To Claw Back San Francisco’s FY 2016 Byrne JAG  
Funding.  

117.  In  FY  2016,  San  Francisco  received  a  direct  Byrne  JAG  grant  of  $522,943.  

San  Francisco  also  received  a  state  pass-through  of  Byrne  JAG  funds  of  $981,202.  

//  
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118.  DOJ  did  not  include  a  Section  1373  Requirement  in  its  FY  2016  Byrne  JAG  award  to  

San  Francisco.  In  contrast,  on  information  and  belief  DOJ  did  include  a  Section  1373  condition  in  

certain  Byrne  JAG  awards  made  to  other  recipients.  

119.  In  July  2016  after  San  Francisco  applied  for  the  FY  2016  award  OJP  issued  its  July  

2016  Guidance  expressing  its  view  that  Section  1373  is  an  “applicable  law”  for  Byrne  JAG  award  

purposes.  

120.  But  in  October  2016  after  San  Francisco  accepted  its  FY  2016  award  OJP  issued  its  

October  2016  Guidance  stating  that  its  determination  that  Section  1373  is  an  applicable  law  would  not  

impact  FY  2016  funding.  

121.  Despite  this,  DOJ’s  November  2017  letter  to  San  Francisco  threatens  to  claw  back  FY  

2016  Byrne  JAG  funding  on  the  basis  of  San  Francisco’s  purported  failure  to  comply  with  Section  

1373.  

122.  In  its  about-face,  DOJ  did  not  acknowledge  its  change  in  position,  nor  explain  how  it  

can  attach  a  retroactive  new  requirement  to  FY  2016  funds  that  San  Francisco  has  already  accepted.  

123.  San  Francisco’s  FY  2016  funding  has  already  been  allocated  to  support  a  number  of  

vital  city  services.  The  unlawful  claw  back  of  these  funds  threatens  to  disrupt  San  Francisco’s  ability  

to  continue  these  critical  city  programs.  

B.  The Section 1373 Certification And Additional FY 2017 Requ  tirements Pu San  
Francisco To An Unconstitutional Choice.  

1.  San Francisco Will Soon Be Requ  te  ired To Execu The Section 1373  
Certification And Agree To The Notice And Access Requirements.  

124.  San  Francisco  has  received  state  and  local  Byrne  JAG  funds  every  year  for  decades,  

and  has  applied  for  Byrne  JAG  funds  for  the  FY  2017  grant  cycle.  

125  For  FY  2017,  San  Francisco  is  entitled  to  a  direct  Byrne  JAG  formula  grant  of  .  

$5  .  San  Francisco  also  expects  to  receive  a  state  pass-through  of  Byrne  JAG  funds  in  the  24,845  

amount  of  $923,401.  

126.  OJP  posted  the  FY  2017  Local  Solicitation  on  August  3,  2017,  with  an  application  

deadline  of  September  5 2017.  ,  

//  
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127.  On  September  5 2017,  San  Francisco  submitted  its  FY  2017  Byrne  JAG  application.  ,  

In  connection  with  that  application,  San  Francisco  made  clear  that  it  was  not  certifying  that  it  would  

comply  with  the  Notice  and  Access  Requirements,  and  stated  that  it  was  challenging  those  

requirements  in  litigation.  San  Francisco  informed  DOJ  that  San  Francisco  DCYF  submitted  the  

application  “without  confirming  that  it  complies  with  the  access  condition  or  notice  condition,  and  

without  agreeing  as  part  of  this  application  to  comply  with  those  conditions.”  

128.  OJP  posted  the  FY  2017  State  Solicitation  on  July  25 2017,  with  an  application  ,  

deadline  of  August  25 2017.  ,  

129.  OJP  has  also  posted  state  allocations  showing  that  the  State  of  California  is  entitled  to  

$17.7  million  in  Byrne  JAG  funds  for  FY  2017.  See  

www.bja.gov/Funding/17JAGStateAllocations.pdf.  

130.  On  information  and  belief,  the  State  of  California  has  applied  for  Byrne  JAG  funds  for  

FY  2017.  

131.  States  must  pass  through  a  portion  of  state  Byrne  JAG  awards  to  local  jurisdictions  in  

the  state.  See  34  U.S.C.  §  10156(c).  The  California  Board  of  State  and  Community  Corrections  

(“BSCC”)  is  the  State  Administering  Agency  responsible  for  oversight  of  Byrne  JAG  funding  in  

California.  The  BSCC  has  adopted  a  multi-year  strategy  for  Byrne  JAG  funding  that  prioritizes  law  

enforcement;  prevention  and  education  programs;  and  courts,  prosecution  and  defense.  This  multi-

year  strategy  does  not  include  or  prioritize  enforcement  of  federal  immigration  laws.  

132.  Once  the  State  of  California  receives  Byrne  JAG  funds,  it  issues  a  request  for  proposals  

(“RFP”)  for  local  jurisdictions  to  apply  for  pass-through  funds.  In  2014,  California  invited  proposals  

for  a  three  year  funding  cycle  beginning  on  March  1,  2015 and  ending  on  December  31,  2017.  The  ,  

initial  RFP  was  released  on  September  15 2014,  with  a  Notice  of  Intent  to  Apply  due  October  3,  2014,  ,  

and  proposals  due  November  21,  2014.  After  the  initial  award,  local  jurisdictions  were  required  to  re-

apply  for  the  second  and  third  year  funds.  San  Francisco  was  awarded  a  grant  for  the  Young  Adult  

Court  and  alternative  to  suspension  projects  discussed  above,  with  $1,045  ,,624  awarded  in  2015  

$983,971  in  2016,  and  $981,202  in  2017.  

//  
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133.  To  receive  pass-through  Byrne  JAG  funds,  San  Francisco  will  be  required  to  submit  

assurances  that  it  will  comply  with  all  award  requirements.  This  obligation  flows  from  the  

requirement  that  sub-recipients  of  state  Byrne  JAG  awards  must  certify  their  compliance  with  Section  

1373,  as  applicable  to  the  program  and  award  to  be  funded,  and  assure  that  they  will  comply  with  all  

award  conditions,  including  the  Notice  and  Access  Requirements.  

134.  DOJ  has  not  yet  issued  a  final  award  document  to  San  Francisco.  As  of  the  date  of  this  

filing,  San  Francisco’s  2017  Byrne  JAG  application  appears  as  “submitted”  in  the  federal  grant  

processing  system.  

135.  DOJ  has  stated  that  grant  recipients  will  have  45 days  from  the  date  they  receive  award  

documents  to  accept  or  reject  a  FY  2017  Byrne  JAG  award.  To  accept  a  FY  2017  Byrne  JAG  award,  

recipients  will  be  required  to  certify  that  they  comply  with  all  applicable  award  conditions  including  

the  Notice  and  Access  Requirements  and  to  submit  an  executed  Section  1373  Certification.  

2.  The Notice, Access, And Section 1373 Requirements Create An  
Unconstitutional Choice For San Francisco.  

136.  The  Notice,  Access,  and  Section  1373  Requirements  will  create  an  untenable  choice  for  

San  Francisco,  when  it  is  faced  with  the  decision  whether  to  accept  the  FY  2017  Byrne  JAG  award.  

137.  As  to  the  Notice  and  Access  Requirements,  San  Francisco  is  unable  to  comply  with  

those  Requirements,  as  is  necessary  to  accept  a  FY  2017  Byrne  JAG  award  and  draw  down  the  related  

funds.  San  Francisco  cannot  assure  DOJ  that  it  complies  with  these  Requirements  for  three  reasons.  

138.  First,  San  Francisco  does  not  have  in  place  any  laws,  rules,  regulations,  or  policies  that  

fulfill  the  Notice  and  Access  Requirements,  as  DOJ  has  made  clear  is  necessary  for  San  Francisco  to  

accept  an  award.  Indeed,  San  Francisco’s  Sanctuary  City  Laws  and  policies  conflict  with  the  Notice  

and  Access  Requirements,  as  DOJ  has  described  them.  

139.  Second,  practical  difficulties  also  prevent  San  Francisco  from  complying  with  the  

Notice  and  Access  Requirements.  

140.  As  to  the  Notice  Requirement,  the  Sheriff’s  Department  frequently  does  not  know  

whether  and  when  an  inmate  will  be  released  with  enough  time  to  provide  federal  officials  with  48  

hours’  advance  notice,  or  very  much  notice  at  all.  And  those  release  dates  and  times  are  often  dictated  
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by  factors  outside  of  San  Francisco’s  control.  For  instance,  an  inmate’s  release  is  often  controlled  by  a  

court  order  that  requires  San  Francisco  to  release  the  inmate  as  quickly  as  possible.  San  Francisco  and  

its  officials  potentially  face  liability  for  delaying  an  inmate’s  release  once  a  court  has  ordered  it.  See  

Berry  v.  Baca,  379  F.3d  764,  767  (9th  Cir.  2004)  (noting  that  local  governments  may  violate  the  

constitutional  rights  of  inmates  when  they  continue  to  hold  inmates  after  a  court  has  authorized  their  

release).  

141.  As  to  the  Access  Requirement,  the  Sheriff’s  Department  does  not  provide  federal  

immigration  officials  access  to  inmates.  Under  the  Sheriff’s  Department  policy,  Sheriff  staff  are  not  

authorized  to  provide  ICE  representatives  conducting  civil  immigration  enforcement  access  to  inmates  

in  jail.  

142.  Third,  San  Francisco’s  uncertainty  regarding  what  the  Notice  and  Access  Requirements  

demand  in  practice  threatens  to  interfere  with  its  ability  to  administer  its  jails.  Although  DOJ  now  

disclaims  the  argument  that  the  Notice  Requirement  functions  as  a  de  facto  detainer  request,  the  

Notice  and  Access  Requirements  in  fact  could  prolong  an  inmate’s  detention.  DOJ’s  insistence  that  it  

receive  access  to  inmates  could  delay  an  inmate’s  release,  if  ICE  seeks  to  interview  inmates  when  they  

would  otherwise  be  released.  Likewise,  the  Notice  Requirement  could  delay  an  inmate’s  release  in  

circumstances  where  an  inmate  is  ordered  to  be  released  immediately.  Although  DOJ  has  suggested  

that  it  need  not  receive  a  full  48  hours’  notice  when  that  amount  of  time  is  “impracticable,”  the  Notice  

Requirement  still  requires  that  some  form  of  advance  notice  may  be  given.  Thus,  San  Francisco  may  

be  forced  to  adjust  inmates’  release  times  to  ensure  that  it  can  provide  the  federal  government  with  the  

required  period  of  notice.  And  San  Francisco  remains  uncertain  that  DOJ  will  adhere  to  the  “as  early  

as  practicable”  limitation,  which  was  not  included  in  the  Solicitations.  

143.  Coercing  San  Francisco  to  detain  individuals  past  their  projected  release  date  as  the  

Notice  Requirement  could  do  at  least  in  practice  likely  violates  the  Fourth  Amendment.  Given  the  

reality  of  how  inmates’  release  times  are  determined,  and  the  uncertainty  regarding  how  DOJ  will  

administer  the  Notice  and  Access  Requirements,  San  Francisco  fears  that  it  may  be  unable  to  comply  

with  these  Requirements  without  running  afoul  of  the  Fourth  Amendment.  

//  
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144.  San  Francisco  is  thus  put  in  an  untenable  situation:  it  cannot  comply  with  the  Notice  

and  Access  Requirements  without  changing  its  local  laws  and  policies.  And  even  if  it  were  willing  to  

change  its  laws  and  policies  which  it  is  not  those  changes  would  expose  it  to  potential  

constitutional  liability.  But  if  San  Francisco  refuses  to  change  its  laws  and  policies  to  enable  it  to  

accept  the  FY  2017  Byrne  JAG  award,  it  will  be  forced  to  forgo  millions  of  dollars  of  vital  law  

enforcement  funding.  Ironically,  DOJ  would  deprive  San  Francisco  of  money  for  public  safety  

because  it  questions  San  Francisco’s  legitimate  exercise  of  judgment  consistent  with  the  allocation  

of  power  under  the  Constitution  about  what  best  serves  the  public  safety  of  its  own  residents.  

145  The  Section  1373  Requirement  likewise  requires  San  Francisco  to  make  another  .  

untenable  choice:  either  sign  the  Section  1373  Certification  under  the  cloud  of  DOJ’s  incorrect  

assertion  that  San  Francisco’s  laws  in  particular,  Chapters  12H  and  12I  of  the  San  Francisco  

Administrative  Code  fail  to  satisfy  Section  1373’s  demands,  or  decline  to  sign  the  certification  and  

give  up  funding  that  City  departments  depend  on.  

146.  Although  San  Francisco  firmly  believes  that  its  laws,  policies,  and  practices  comply  

with  Section  1373,  Defendants’  statements  give  rise  to  a  credible  fear  that  DOJ  will  either  deny  the  

application,  accept  the  application  and  later  claw  back  funds,  or  attempt  to  hold  San  Francisco  or  its  

officials  civilly  or  criminally  liable  for  signing  the  Certification.  

147.  Defendants’  November  15 2017  letter,  mentioning  DOJ’s  “concern[s]”  that  Chapters  ,  

12H  and  12I  of  the  Administrative  Code  “may  violate  section  1373,”  exacerbates  this  fear.  

148.  This  credible  fear  is  compounded  by  the  Administration’s  additional  statements  

suggesting  that  San  Francisco  violates  Section  1373.  The  White  House  has  characterized  “[s]anctuary  

cities,  like  San  Francisco”  as  violating  Section  1373  by  “block[ing]  their  jails  from  turning  over  

criminal  aliens  to  Federal  authorities  for  deportation.”20  The  Attorney  General  has  criticized  

San  Francisco  for  having  sanctuary  city  policies,  which  he  described  as  a  “refus[al]  to  cooperate  with  

//  

20  Press  Release,  The  White  House,  Office  of  the  Press  Secretary,  Statement  on  Sanctuary  
Cities  Ruling  (Apr.  25,  2017),  https://www.whitehouse.gov/the-press-office/2017/04/25/statement-
sanctuary-cities-ruling.  
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federal  immigration  authorities  regarding  illegal  aliens  who  commit  crimes.”21  And  more  recently,  the  

Attorney  General  identified  San  Francisco’s  Sanctuary  City  Laws  as  having  “led  to  the  preventable  

and  heartbreaking  death  of  Kate  Steinle”  and  vowed  to  “ensure  that  all  jurisdictions  place  the  safety  

and  security  of  their  communities  above  the  convenience  of  criminal  aliens.”22  These  threats  create  

substantial  uncertainty  for  San  Francisco  about  signing  the  Section  1373  Certification.  

149.  This  uncertainty  is  compounded  by  the  Trump  Administration’s  continually  changing  

interpretation  of  what  Section  1373  requires.  That  interpretation  has  expanded  repeatedly  over  the  

past  year,  creating  apprehension  for  San  Francisco  about  whether  the  Administration  may  refuse  to  

accept  San  Francisco’s  Section  1373  Certification,  or  later  take  punitive  action  against  San  Francisco.  

150.  For  instance,  the  Administration  has  repeatedly,  and  incorrectly,  suggested  that  a  local  

government  violates  Section  1373  when  it  refuses  to  honor  detainer  requests  or  allow  access  to  jails.  

DOJ  specifically  linked  Section  1373  to  ICE  detainers  in  a  2016  Office  of  the  Inspector  General  

memorandum  that  analyzed  ten  jurisdictions’  compliance  with  Section  1373  and  stated  that  detainer  

policies  “may  be  causing  local  officials  to  believe  and  apply  the  policies  in  a  manner  that  prohibits  or  

restricts  cooperation  with  ICE  in  all  respects  .  .  .  [which],  of  course,  would  be  inconsistent  with  and  

prohibited  by  Section  1373.”  May  2016  OJP  Guidance.  ICE  Director  Thomas  Homan  also  testified  to  

Congress  that  over  100  jurisdictions  violated  Section  1373  because  they  “have  some  sort  of  policy  

where  they  don’t  honor  detainers  or  allow  us  access  to  the  jails.”23  

15  More  recently,  DOJ  has  adopted  an  even  broader  interpretation  of  Section  1373  as  1.  

preventing  jurisdictions  from  prohibiting  or  restricting  their  employees  from  sharing  vast  swaths  of  

information,  far  removed  from  Section  1373’s  reference  to  “immigration  status.”  

21  Press  Release,  U.S.  Dep’t  of  Justice,  Attorney  General  Jeff  Sessions  Delivers  Remarks  in  
Las  Vegas  to  Federal,  State  and  Local  Law  Enforcement  About  Sanctuary  Cities  and  Efforts  to  
Combat  Violent  Crime  (July  12,  2017),  https://www.justice.gov/opa/speech/attorney-general-jeff-
sessions-delivers-remarks-las-vegas-federal-state-and-local-law.  

22  Press  Release,  U.S.  Dep’t  of  Justice,  Attorney  General  Sessions  Statement  on  the  Verdict  in  
People  of  the  State  of  California  vs.  Jose  Ines  Garcia  Zarate  aka  Juan  Francisco  Lopez  Sanchez  (Nov.  
30,  2017),  https://www.justice.gov/opa/pr/attorney-general-sessions-statement-verdict-people-state-
california-vs-jose-ines-garcia.  

23  H.  Approps.  Comm.  Hr’g  Tr.,  Fed.  News  Serv.  Transcripts,  2017  WLNR  18737622  (June  
13,  2017).  
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15  For  instance,  in  letters  Defendant  Hanson  has  sent  to  other  jurisdictions  regarding  their  2.  

supposed  violations  of  Section  1373,  DOJ  indicated  that  it  believes  Section  1373  requires  local  

governments  to  allow  their  employees  to  share  not  only  immigration  status  information,  but  also  

information  regarding  a  person’s  custody  status  and  release  date.  See  Ltr.  to  Eddie  T.  Johnson,  

Chicago  Superintendent  of  Police,  from  Alan  R.  Hanson  (Oct.  11,  2017),  

https://www.justice.gov/opa/press-release/file/1003016/download.  DOJ,  in  those  letters,  also  made  

clear  that  it  expects  local  jurisdictions  not  only  to  avoid  having  in  place  a  “prohibition  or  any  

restriction”  regarding  the  sending  of  immigration-status  information  as  the  Section  1373  

Certification  suggests  but  also  to  make  affirmative  communications  to  their  employees.  Ltr.  to  Hon.  

Jim  Kenney,  City  of  Philadelphia,  from  Alan  R.  Hanson  (Oct.  11,  2017),  

https://www.justice.gov/opa/press-release/file/1003046/download.  

15  And  in  just  the  past  few  weeks,  DOJ’s  incorrect  interpretation  of  Section  1373  has  3.  

expanded  again.  In  an  October  2017  hearing  on  San  Francisco’s  Motion  for  Summary  Judgment  in  the  

related  San  Francisco  v.  Trump  case,  counsel  for  DOJ  stated  that  Section  1373’s  reference  to  

“immigration  status”  information  includes  a  person’s  custody  status,  release  date,  a  person’s  “identity  

and  age,”  date  of  birth,  residence,  and  home  address.  Hr’g  Tr.  (Oct.  23,  2017)  at  21:8-23:3.  Further,  

in  recent  briefing  in  the  related  California  v.  Sessions  case,  No.  3:17-cv-04701-WHO,  DOJ  took  the  

view  that  Section  1373  also  includes  information  about  familial  relationships.  Dkt.  No.  42,  Defs.’  

Opp.  to  Pltf.’s  Amended  Mot.  for  Prelim  Inj.  at  21.  In  addition,  at  the  same  San  Francisco  v.  Trump  

hearing,  counsel  for  DOJ  further  stated  that  a  “restriction”  might  include  a  jurisdiction’s  failure  to  

inform  its  employees  about  Section  1373  to  ensure  that  they  “honor  1373.”  Id.  at  20:22-21:5.  

15  Although  Defendants’  overbroad  reading  of  Section  1373  is  incorrect,  it  nonetheless  4.  

creates  undue  pressure  for  San  Francisco.  Although  San  Francisco  knows  that  it  complies  with  

Section  1373  as  properly  interpreted,  it  has  a  credible  fear  of  denial  of  its  2017  Byrne  JAG  application,  

the  subsequent  claw  back  of  its  FY  2017  Byrne  JAG  funds,  or  future  enforcement  actions  against  it  or  

its  officials  if  it  executes  the  Section  1373  Certification  in  the  face  of  Defendants’  representations.  

//  

//  
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1 5  But at the same time, San Francisco will suffer harm if it declines to execute the. 

Section 1373 Certification. Doing so will render San Francisco ineligible for FY 2017 Byrne JAG 

funding. 

15  Together, these conditions harm San Francisco, no matter what choices San Francisco6. 

makes regarding Byrne JAG grants. It can sacrifice its sovereignty and accede to the Administration’s 

demands. And in doing so, it can potentially expose itself to criminal penalties, if the Administration 

later rejects its Section 1373 Certification, or to civil liability, if the Administration’s Notice and 

Access Requirements intrude on individual’s constitutional rights. Or it can refuse to change its 

considered and constitutionally protected policy judgments but forgo law enforcement dollars that are 

important to the community’s public safety. 

V. San Francisco Needs Declaratory Relief That It Properly Can Certify Compliance with 
Section 1373 As Requ  nds.ired To Receive Byrne JAG Fu  

15  There is an actual controversy between San Francisco and DOJ regarding San7. 

Francisco’s compliance with Section 1373, particularly in light of San Francisco’s fear that DOJ will 

reject San Francisco’s FY 2017 Section 1373 Certification, accept the Certification and later take 

enforcement action against San Francisco, or attempt to claw back FY 2016 Byrne JAG grant funds. 

15  Even if DOJ could lawfully require San Francisco to execute the Section 13738. 

Certification, it cannot withhold funding from San Francisco based on San Francisco’s purported non-

compliance with Section 1373 because San Francisco fully satisfies the Section 1373 Certification’s 

requirements. 

15  Nothing in San Francisco Administrative Code Chapters 12H or 12I limits9. 

communications regarding citizenship or immigration status in any way, and these laws therefore 

comply with Section 1373. 

160. San Francisco’s laws do not restrict the sharing of immigration status information. 

Neither San Francisco nor any entity, agency, or official therein has in effect, or is subject to or bound 

by, any prohibition or restriction that applies to the programs or activities funded by the Byrne JAG 

program, and which concerns the government entity or official’s sending to, or receiving from, the 

federal government any information regarding citizenship or immigration status. 

AMENDED COMPLAINT 36 33.docxN:\CXLIT\LI2017\180160\012395  
CASE NO. 3:17 CV 04642 WHO 

Document ID: 0.7.22688.27156-000001 



  
   

 






















































































           


                

            

           

              

           

   


             

               

               


           

            


               

             

              

               

        


 


         

    


             

    


             

             

            

     

               


  

1  

2  

3  

4  

5  

6  

7  

8  

9  

10  

11  

12  

13  

14  

15  

16  

17  

18  

19  

20  

21  

22  

23  

24  

25  

26  

27  

28  

Case  3:17  cv  04642  WHO  Document 61  Filed  12/12/17  Page 38  of 43  

161.  None  of  the  San  Francisco  departments  administering  a  Byrne  JAG-funded  program  

has  in  place  a  prohibition  or  restriction  on  the  sending  to,  or  receiving  from,  the  federal  government  

any  information  regarding  citizenship  or  immigration  status,  or  on  the  maintaining  of  such  

information.  

162.  The  departments  administering  Byrne  JAG-funded  programs  are  subject  to  and  bound  

by  Administrative  Code  Chapters  12H  and  12I,  and  conduct  their  practices  in  accordance  with  those  

laws.  

163.  San  Francisco  has  adopted  policies  and  practices  consistent  with  Administrative  Code  

Chapters  12H  and  12I.  

164.  San  Francisco  does  not  enforce  detainer  requests  (as  distinct  from  warrants),  does  not  

provide  ICE  access  to  its  jails,  and  does  not  respond  to  notification  requests  from  the  federal  

government  unless  certain  conditions  are  met.  But  compliance  with  these  requests  is  not  required  by  

Section  1373,  which  speaks  only  to  communications  regarding  citizenship  and  immigration  status.  

Construing  Section  1373  to  extend  to  these  activities  would  raise  serious  constitutional  concerns.  

165.  San  Francisco  does  not  prohibit  or  in  any  way  restrict  the  sharing  of  citizenship  or  

immigration  status  information.  San  Francisco  also  does  not  provide  a  person’s  home  address,  

residence,  date  of  birth,  or  similar  sensitive  personal  information  to  federal  immigration  officials.  But  

the  sharing  of  this  information  with  the  federal  government  is  not  required  by  Section  1373,  which  

speaks  only  to  communications  regarding  citizenship  and  immigration  status.  

COUNT ONE:  

DECLARATORY RELIEF – SAN FRANCISCO COMPLIES WITH THE REQUIREMENTS  
OF THE SECTION 1373 CERTIFICATION  

166.  Plaintiff  repeats  and  incorporates  by  reference  each  allegation  of  the  prior  paragraphs  as  

if  fully  set  forth  herein.  

167.  San  Francisco  disputes  Defendants’  authority  to  require  it  to  execute  the  Section  1373  

Certification.  But  even  if  Defendants  could  require  the  Section  1373  Certification,  they  cannot  

withhold  Byrne  JAG  funding  from  San  Francisco  in  connection  with  that  Certification  because  

San  Francisco  complies  with  Section  1373.  
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168.  San  Francisco  does  not  have  in  effect,  purport  to  have  in  effect,  or  is  subject  to  or  

bound  by  any  prohibition  or  restriction  that  applies  to  the  program  or  activity  funded  with  Byrne  JAG  

monies  that  deals  with  either  the  sending  to,  or  receipt  of,  information  regarding  an  individual’s  

immigration  status  information  with  the  federal  government,  or  the  maintenance  of  such  information.  

169.  San  Francisco’s  laws  comply  with  Section  1373.  San  Francisco  Administrative  Code  

Chapters  12H  and  12I  do  not  prohibit,  or  in  any  way  restrict,  any  government  entity  or  official  from  

sending  to,  or  receiving  from,  immigration  officials  information  regarding  the  citizenship  or  

immigration  status  of  any  individual,  or  maintaining  such  information.  

170.  The  departments  administering  Byrne  JAG-funded  programs  are  subject  to  and  bound  

by  these  laws.  These  departments  have  policies  and  practices  in  place  that  are  consistent  with  these  

laws.  

171.  Defendants  contend  that  Chapters  12H  and  12I  of  the  San  Francisco  Administrative  

Code  do  not  comply  with  Section  1373,  based  on  their  incorrect  interpretation  of  Section  1373.  

172.  Defendants  have  not  identified  any  other  San  Francisco  laws,  policies,  or  practices  that  

do  not  comply  with  Section  1373.  

173.  Defendants’  interpretation  of  Section  1373  is  incorrect.  Section  1373  only  governs  

restrictions  on  the  sharing  and  receiving  of  information  related  to  citizenship  and  immigration  status,  

and  requesting  from  federal  immigration  enforcement  agents,  and  maintaining  of,  information  related  

to  citizenship  and  immigration  status.  Section  1373  does  not  prohibit  restrictions  on  detainer  requests,  

notification  requests,  civil  immigration  authorities’  access  to  jails,  or  requests  for  sensitive  information  

like  date  of  birth,  residence,  or  home  address.  See  Steinle  v.  City  and  County  of  San  Francisco,  230  F.  

Supp.  3d  994,  1015-16  (N.D.  Cal.  2017).  

174.  An  actual  controversy  presently  exists  between  San  Francisco  and  Defendants  about  

whether  San  Francisco’s  laws  comply  with  Section  1373.  

175  An  actual  controversy  presently  exists  between  San  Francisco  and  Defendants  .  

regarding  whether  San  Francisco  has  in  effect,  purports  to  have  in  effect,  or  is  subject  to  or  bound  by  

any  prohibition  or  restriction  that  applies  to  the  program  or  activity  funded  with  Byrne  JAG  monies  

//  
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that  deals  with  either  the  sending  to,  or  receiving  from,  immigration  status  information  with  the  federal  

government,  or  the  maintaining  of  such  information.  

176.  A  judicial  determination  resolving  this  controversy  is  necessary  and  appropriate.  

COUNT TWO:  

SEPARATION OF POWERS  

(Notice, Access, and Section 1373 Requirements)  

177.  Plaintiff  repeats  and  incorporates  by  reference  each  allegation  of  the  prior  paragraphs  as  

if  fully  set  forth  herein.  

178.  In  July  and  August  2017,  Defendants  issued  solicitations  seeking  applications  for  the  

Byrne  JAG  program.  

179.  San  Francisco  has  applied  for  the  FY  2017  Byrne  JAG  program,  but  has  not  yet  

received  a  response  to  its  application.  

180.  The  solicitations  state:  “Individual  FY  2017  JAG  awards  will  include  two  new  express  

conditions  that,  with  respect  to  the  ‘program  or  activity’  that  would  be  funded  by  the  FY  2017  award,  

are  designed  to  ensure  that  States  and  units  of  local  government  that  receive  funds  from  the  FY  2017  

JAG  award:  (1)  permit  personnel  of  the  U.S.  Department  of  Homeland  Security  (DHS)  to  access  any  

correctional  or  detention  facility  in  order  to  meet  with  an  alien  (or  an  individual  believed  to  be  an  

alien)  and  inquire  as  to  his  or  her  right  to  be  or  remain  in  the  United  States;  and  (2)  provide  at  least  48  

hours’  advance  notice  to  DHS  regarding  the  scheduled  release  date  and  time  of  an  alien  in  the  

jurisdiction’s  custody  when  DHS  requests  such  notice  in  order  to  take  custody  of  the  alien  pursuant  to  

the  Immigration  and  Nationality  Act.”  State  Solicitation  at  32;  Local  Solicitation  at  30.  

181.  DOJ  has  subsequently  stated  that  any  FY  2017  award  document  San  Francisco  receives  

will  require  that:  

With  respect  to  the  “program  or  activity”  that  is  funded  (in  whole  or  in  part)  by  
this  award,  as  of  the  date  the  recipient  accepts  this  award,  and  throughout  the  
remainder  of  the  period  of  performance  for  the  award  

A.  A  State  statute,  or  a  State  rule,  -regulation,  -policy,  or  -practice,  must  be  in  
place  that  is  designed  to  ensure  that  agents  of  the  United  States  acting  under  
color  of  federal  law  in  fact  are  given  to  access  any  State  (or  State-contracted)  
correctional  facility  for  the  purpose  of  permitting  such  agents  to  meet  with  
individuals  who  are  (or  are  believed  by  such  agents  to  be)  aliens  and  to  inquire  
as  to  such  individuals’  right  to  be  or  remain  in  the  United  States.  
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B.  A  State  statute,  or  a  State  rule,  -regulation,  -policy,  or  -practice,  must  be  in  place  
that  is  designed  to  ensure  that,  when  a  State  (or  State-contracted)  correctional  facility  
receives  from  DHS  a  formal  written  request  authorized  by  the  Immigration  and  
Nationality  Act  that  seeks  advance  notice  of  the  scheduled  release  date  and  time  for  a  
particular  alien  in  such  facility,  then  such  facility  will  honor  such  request  and  as  early  
as  practicable  (see  para.  4.B.  of  this  condition)  provide  the  requested  notice  to  DHS.  

182.  DOJ  has  also  instructed  that  jurisdictions  wishing  to  accept  2017  Byrne  JAG  funds  will  

have  to  execute  a  Certification  of  Compliance  with  8  U.S.C.  §  1373.  

183.  The  Constitution  vests  Congress  with  legislative  powers,  see  U.S.  Const.  art.  1,  §  1,  and  

the  spending  power,  see  U.S.  Const.  art.  1,  §  8,  cl.  1.  Absent  a  statutory  provision  or  an  express  

delegation,  only  Congress  is  entitled  to  attach  conditions  to  federal  funds.  

184.  Congress  has  not  enacted  the  Notice,  Access,  and  Section  1373  Requirements  as  part  of  

any  statutory  scheme.  

185.  Congress  has  not  enacted  the  Section  1373  Requirement  as  applicable  to  Byrne  JAG  

funds.  

186.  Congress  has  not  delegated  to  Defendants  the  ability  to  impose  the  Notice,  Access,  and  

Section  1373  Requirements  on  Byrne  JAG  funds.  

187.  Defendants  are  unilaterally  imposing  the  Notice,  Access,  and  Section  1373  

Requirements  without  authorization  from  Congress.  

188.  For  these  reasons,  the  Notice,  Access,  and  Section  1373  Requirements  unlawfully  and  

unconstitutionally  intrude  upon  and  usurp  powers  that  have  been  assigned  to  Congress,  violating  

principles  of  separation  of  powers.  

COUNT THREE:  

SPENDING CLAUSE  

(Notice, Access, and Section 1373 Requirements)  

189.  Plaintiff  repeats  and  incorporates  by  reference  each  allegation  of  the  prior  paragraphs  as  

if  fully  set  forth  herein.  

190.  As  described  above,  the  Notice,  Access,  and  Section  1373  Requirements  violate  

separation  of  powers  principles  because  they  are  not  authorized  by  Congress,  expressly  or  impliedly.  

191.  Even  if  Congress  had  delegated  its  authority  to  impose  conditions  on  Byrne  JAG  funds,  

the  Notice,  Access,  and  Section  1373  Requirements  would  violate  the  Spending  Clause  by:  
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a.  imposing  conditions  that  are  ambiguous,  see  urst  .  &  Hosp.  v.  Pennh  State  Sch  

Halderman,  451  U.S.  1,  17  (1981)  (“[I]f  Congress  intends  to  impose  a  condition  on  the  grant  of  federal  

moneys,  it  must  do  so  unambiguously…The  legitimacy  of  Congress’  power  to  legislate  under  the  

spending  power  .  .  .  rests  on  whether  the  State  voluntarily  and  knowingly  accepts  [Congress’  

conditions]…  There  can,  of  course,  be  no  knowing  acceptance  if  a  State  is  unaware  of  the  conditions  

or  is  unable  to  ascertain  what  is  expected  of  it.”  );  and  

b.  imposing  conditions  that  are  not  germane  to  the  stated  purposes  of  the  Byrne  

JAG  funds,  see  South Dakota  v.  Dole,  483  U.S.  203,  207  (1987)  (“[C]onditions  on  federal  grants  

might  be  illegitimate  if  they  are  unrelated  ‘to  the  federal  interest  in  particular  national  projects  or  

programs.’”).  

192.  The  Notice  and  Access  Requirements  additionally  violate  the  Spending  Clause  by  

imposing  conditions  that  would  require  Byrne  JAG  recipients  to  engage  in  unconstitutional  activity  

such  as  detaining  individuals  without  probable  cause  in  violation  of  the  Fourth  Amendment,  see  Dole,  

483  U.S.  at  210  (Congress’s  spending  power  “may  not  be  used  to  induce  the  States  to  engage  in  

activities  that  would  themselves  be  unconstitutional.”).  

PRAYER FOR RELIEF  

Wherefore,  San  Francisco  prays  that  the  Court  grant  the  following  relief:  

1.  Declare  that  Chapters  12H  and  12I  of  the  San  Francisco  Administrative  Code  comply  

with  Section  1373;  

2.  Declare  that  San  Francisco  does  not  have  in  place  a  prohibition  or  restriction  that  

applies  to  the  program  or  activity  funded  under  the  Byrne  JAG  program,  and  which  deals  with  sending  

to,  receiving  from,  or  requesting  immigration  status  information  with  the  federal  government,  or  

maintaining  such  information;  

3.  Declare  the  Notice,  Access,  and  Section  1373  Requirements  Defendants  have  imposed  

on  the  Byrne  JAG  program  unconstitutional;  

4.  Permanently  enjoin  Defendants  from  using  the  Notice,  Access,  and  Section  1373  

Requirements  as  funding  restrictions  for  any  Byrne  JAG  awards;  
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5  Enjoin  Defendants  from  denying  San  Francisco  Byrne  JAG  funding  on  the  basis  of  .  

Defendants’  assertion  that  San  Francisco  does  not  comply  with  Section  1373;  

6.  Enjoin  Defendants  from  clawing  back  San  Francisco’s  Byrne  JAG  funds  on  the  basis  of  

Defendants’  assertion  that  San  Francisco  does  not  comply  with  Section  1373;  

7.  Award  San  Francisco  reasonable  costs  and  attorneys’  fees;  and  

8.  Grant  any  other  further  relief  that  the  Court  deems  fit  and  proper.  

Dated:  December  12,  2017  

DENNIS  J.  HERRERA  
City  Attorney  
JESSE  C.  SMITH  
RONALD  P.  FLYNN  
YVONNE  R.  MERÉ  
CHRISTINE  VAN  AKEN  
TARA  M.  STEELEY  
MOLLIE  M.  LEE  
SARA  J.  EISENBERG  
AILEEN  M.  McGRATH  

Deputy  City  Attorneys  

By:  /s/  Dennis  J.  Herrera  
DENNIS  J.  HERRERA  
City  Attorney  

Attorneys  for  Plaintiff  
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U.S. Department of Justice 

Office of Justice Programs 

November 15 .  2017 

Edwin Lee 

Mayor of the City of San Francisco 
I Dr. Carlton B. Guodlett Place, Suite 496 

San Francisco. CA 94 l 02 

Dear Mayor Lee, 

Your FY 2016 Byrne JAG grant award required you to comply with 8 U.S.C. § 1373. 
Section 1373 compliance is an ongoing re<.1uirement that the Depru1ment of Justice monitors. The 
Department is concerned that the following San Francisco laws. policies. or practices may violate 
section 1 373: 

• San Francisco Administrative Code Section l 2H.2. This section prohibits the use ofcity 
funds or resources to ..assist in the enforcement of Federal immigration law or to gather or 
disseminate inform3tion regarding release status of individuals or other personal information 
. . .  :· The Department is concerned that this appears to restrict the sending. maintaining. or 
receiving of information regarding immigration sratus. in violation of section 1 373(a) and 

(b). 

• San Frandsco Adminbtrnlivc Code Sc1.:lion 1 21.J. l11i.::s .::scl;lion rc:slri�b .. provid[ingJ uny 
individual' s  personal information to a federal immigration omcer . . . ... The Department is 
concerned that this appears to restrict the sending of information regarding immigrati()n 
status, in violation of section 1 3  73( a). 

By December 8. 2017. please submit a response to this letter that addresses whether San 

Francisco has laws. policies. or practices that vi<llate section 1373, including those discussed above. 
In addition to your complianc..: in FY 2016. pka:sc address whether you would comply with section 
1373 throughout the award period, should you receive an FY 201t7 Byrne JAG grant award. To the 
extent San Francisco laws or policies contain so called "savings clauses." please explain in your 

submission the way these savings clauses are interpreted an<l appli�d. and whether these 
interpretations are communicated to San Francisco ofiicers or t:mployecs. 
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The Department has not made a final detennination regarding San Francisco's compliance 

with section I 373. This letter does not constitute final agency action and nothing in this letter 

creates any right or benefit enforceable at law against the United States. 

Sincerely. 

(JL �. 7.1..-� 
Alan Hanson 
Acting Assistant Attorney General 
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OMB No. 1121-0329  
Approval Expires 12/31/2018  

U.S.  Department  of Justice  
Office of Justice Programs  
Bureau  of  Justice  Assistance  

The U.S. Department of Justice (DOJ),  Office of Justice P  ),  Bureau of Justice  rograms (OJP  
Assistance (BJA) is seeking applications for the Edward Byrne Memorial Justice Assistance  
Grant (JAG) Program. This program furthers the Department’s mission by assisting State,  local,  
and tribal efforts to prevent or reduce crime and violence.  

Edward Byrne Memorial  
Justice Assistance Grant Program  

FY 2017 Local Solicitation  

Applications Due: September 5, 2017  

Eligibility  

Only units of local government may apply under this solicitation. By law, for purposes of the  
JAG Program, the term “units of local government” includes a town, township, village, parish,  
city, county, borough, or other general purpose political subdivision of a state; or, it may also be  
a federally recognized Indian tribal government that performs law enforcement functions (as  
determined by the Secretary of the Interior). A unit of local government may be any law  
enforcement district or judicial enforcement district established under applicable State law with  
authority to independently establish a budget and impose taxes; for example, in Louisiana, a  
unit of local government means a district attorney or parish sheriff.  

A JAG application is not complete, and a unit of local government may not receive award funds,  
unless the chief executive of the applicant unit of local government (e.g., a mayor) properly  
executes, and the unit of local government submits, the “Certifications and Assurances by Chief  
Executive of Applicant Government” attached to this solicitation as Appendix I.  

In addition, as discussed further below, in order validly to accept a Fiscal Year (FY) 2017 JAG  
award, the chief legal officer of the applicant unit of local government must properly execute,  
and the unit of local government must submit, the specific certification regarding compliance  
with 8 U.S.C. § 1373 attached to this solicitation as Appendix II. (Note: this requirement does  
not apply to Indian tribal governments.) (The text of 8 U.S.C. § 1373 appears in Appendix II.)  

Eligible allocations under JAG are posted annually on the JAG web page under “Funding.”  
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Deadline  

Applicants must register in the OJP Grants Management System (GMS) prior to submitting an  
application under this solicitation. All applicants must register, even those that previously  
registered in GMS. Select the “Apply Online” button associated with the solicitation title.  All  
registrations and applications are due by 5 p.m. eastern time on September 5, 2017.  

This deadline does not  apply to the certification regarding compliance with 8 U.S.C. § 1373. As  
explained below, a unit of local government (other than an Indian tribal government) may not  
validly accept an award unless that certification is submitted to  rograms  the Office of Justice P  
(OJP on  before the day the unit of local government submits the signed award acceptance  )  or  
documents.  

For additional information, see How to Apply in Section D. Application and Submission  
Information.  

Contact  Information  

For technical assistance with submitting an application, contact the Grants Management  
System (GMS) Support Hotline at 888–549–9901, option 3, or via email at  
GMS.HelpDesk@usdoj.gov. The GMS Support Hotline operates 24 hours a day, 7 days a week,  
including on federal holidays.  

An applicant that experiences unforeseen GMS technical issues beyond its control that prevent  
it from submitting its application by the deadline must email the National Criminal Justice  
Reference Service (NCJRS) Response Center at grants@ncjrs.gov within  24 hours after the  
application deadline  in order to request approval to submit its application. Additional  
information on reporting technical issues appears under “Experiencing Unforeseen GMS  
Technical Issues” in How to Apply in Section D. Application and Submission Information.  

For assistance with any other requirement of this solicitation, applicants may contact the  
NCJRS Response Center by telephone at 1–800–851–3420; via TTY at 301–240–6310  
(hearing impaired only); by email at grants@ncjrs.gov; by fax to 301–240–5830, or by web chat  
at https://webcontact.ncjrs.gov/ncjchat/chat.jsp. The NCJRS Response Center hours of  
operation are 10:00 a.m. to 6:00 p.m. eastern time, Monday through Friday, and 10:00 a.m. to  
8:00 p.m. eastern time on the solicitation close date. Applicants also may contact the  
appropriate BJA State Policy Advisor.  

Funding opportunity number assigned to this solicitation: BJA-2017-11301  

Release date: August 3, 2017  

BJA  2017  11301  
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Edward Byrne Memorial Justice Assistance  

Grant Program  

FY 2017 Local Solicitation  

CFDA #16.738  

A.  Program  Description  

Overview  
The Edward Byrne Memorial Justice Assistance Grant (JAG) Program is the primary provider of  
federal criminal justice funding to States and units of local government. BJA will award JAG  
P  to  rogram Local  rogram funds  eligible units of local government under this FY 2017 JAG P  
Solicitation. (A separate solicitation will be issued for applications to BJA directly from States.)  

Statutory Authority:  The JAG Program statute  art  is Subpart I of P  E of Title I of the Omnibus  
Crime Control and Safe Streets Act of 1968. Title I of the “Omnibus Act” generally is codified at  
Chapter 26 of Title 42 of the United States Code; the JAG Program statute is codified at 42  
U.S.C. §§ 3750-3758. See also 28 U.S.C. § 530C(a).  

Program-Specific Information  

Permissible uses  unds – In general  of JAG F  
In general, JAG funds awarded to a unit of local government under this FY 2017 solicitation may  
be used to provide additional personnel, equipment, supplies, contractual support, training,  
technical assistance, and information systems for criminal justice, including for any one or more  
of the following:  

• Law enforcement programs  
• P  court  rosecution and  programs  
• Prevention and education programs  
• Corrections and community corrections programs  
• Drug treatment and enforcement programs  
• Planning, evaluation, and technology improvement programs  
• Crime victim and witness programs (other than compensation)  
• Mental health programs and related law enforcement and corrections programs,  

including behavioral programs and crisis intervention teams  

Under the JAG Program, units of local government may use award funds for broadband  
deployment and adoption activities as they relate to criminal justice activities.  

BJA  2017  11301  
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Limitations on the  use of JAG funds  
Prohibited  and  controlled  uses  of  funds  –  JAG funds may not be used (whether directly or  
indirectly) for any purpose prohibited by federal statute or regulation, including those purposes  
specifically prohibited by the JAG Program statute as set out at 42 U.S.C. § 3751(d):  

(1)  Any security enhancements or any equipment to any nongovernmental entity  
that is not engaged in criminal justice or public safety.  

(2)  Unless the Attorney General certifies that extraordinary and exigent  
circumstances exist that make the use of such funds to provide such matters  
essential to the maintenance of public safety and good order—  

(a)  Vehicles (excluding police cruisers), vessels (excluding police boats), or  
aircraft (excluding police helicopters)  

(b)  Luxury items  
(c)  Real estate  
(d)  Construction projects (other than penal or correctional institutions)  
(e)  Any similar matters  

For additional information on expenditures prohibited under JAG, as well as expenditures that  
are permitted but “controlled,” along with the process for requesting approval regarding  
controlled items, refer to  rohibited and Controlled Expenditures Guidance.the JAG P  Information  
also appears in the JAG FAQs.  

Cap  on  use  of  JAG  award  funds  for  administrative  costs  –  A unit of local government may use  
up to 10 percent of a JAG award, including up to 10 percent of any earned interest, for costs  
associated with administering the award.  

Prohibition  of  supplanting;  no  use  of  JAG  funds  as  “  not  to  match”  –  JAG funds may  be used  
supplant State or local funds but must be used to increase the amounts of such funds that  
would, in the absence of federal funds, be made available for law enforcement activities. See  
the JAG FAQs on BJA’s JAG web page for examples of supplanting.  

Although supplanting is prohibited, as discussed under “What An Application Should Include,”  
the leveraging of federal funding is encouraged.  

Absent specific federal statutory authority to do so, JAG award funds may not be used as  
“match” for the purposes of other federal awards.  

Other  restrictions  on  use  of  funds  –  If a unit of local government chooses to use its FY 2017  
JAG funds for particular, defined types of expenditures, it must satisfy certain preconditions:  

• Body-Worn Cameras (BWC)  
A unit of local government that proposes to use FY 2017 JAG award funds to purchase  
BWC equipment or to implement or enhance BWC programs, must provide to OJP a  
certification(s) that the unit of local government has policies and procedures in place  
related to BWC equipment usage, data storage and access, privacy considerations,  
training, etc. The certification can be found at:  
https://www.bja.gov/Funding/BodyWornCameraCert.pdf.  

BJA  2017  11301  
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A unit of local government that proposes to use JAG funds for BWC-related expenses  
will have funds withheld until the required certification is submitted and approved by  
OJP.  

The  BJA BWC Toolkit provides  model BWC policies  and best  practices  to assist  
departments in implementing BWC programs.  

Apart from the JAG P  olicy  rogram, BJA provides funds under the Body-Worn Camera P  
and Implementation P  rogram). The BWC P  to  rogram (BWC P  rogram allows jurisdictions  
develop and implement policies and practices required for effective program adoption  
and address program factors including the purchase, deployment, and maintenance of  
camera systems and equipment; data storage and access; and privacy considerations.  
Interested units of local government may wish to refer to the BWC web page for more  
information. Units of local government should note, however, that JAG funds may not be  
used as  rogram.  any part of the 50 percent match required by the BWC P  

• Body Armor  
Ballistic-resistant and stab-resistant body armor can be funded through the JAG  
P  as  as  artnership (BVP  rogram. The  rogram,  well  through BJA’s Bulletproof Vest P  ) P  
BVP P  to provide a critical resource to local law enforcement through  rogram is designed  
the purchase of ballistic-resistant and stab-resistant body armor. For more information  
on the BVP rogram, including eligibility and application, refer  the BVP web page.P  to  
Units of local government should note, however, that JAG funds may not be used as any  
part of the 50 percent match required by the BVP Program.  

Body armor purchased with JAG funds may be purchased at any threat level, make, or  
model from any distributor or manufacturer, as long as the body armor has been tested  
and found to comply with the latest applicable National Institute of Justice (NIJ) ballistic  
or stab standards. In addition, body armor purchased must be made in the United  
States.  

As is the case  P  to purchase  in the BVP rogram, units of local government that propose  
body armor with JAG funds must certify that law enforcement agencies receiving body  
armor have a written “mandatory wear” policy in effect. FAQs related to the mandatory  
wear policy and certifications can be found at:  
https://www.bja.gov/Funding/JAGFAQ.pdf. This policy must be in place for at least all  
uniformed officers before any FY 2017 funding can be used by the unit of local  
government for body armor. There are no requirements regarding the nature of the  
policy other than it being a mandatory wear policy for all uniformed officers while on  
duty. The certification must be signed by the Authorized Representative and must be  
attached to the application if proposed as part of the application. If the unit of local  
government proposes to change project activities to utilize JAG funds to purchase body  
armor after the award is accepted, the unit of local government must submit the signed  
certification to BJA at that time. A mandatory wear concept and issues paper and a  
model policy are available by contacting the BVP Customer Support Center at  
vests@usdoj.gov or toll free at 1–877–758–3787. The certification form related to  
mandatory wear can be found at:  
www.bja.gov/Funding/BodyArmorMandatoryWearCert.pdf.  

• DNA Testing of Evidentiary Materials and Upload of DNA P  to a Database  rofiles  

BJA  2017  11301  

Document  ID:  0.7.22688.27156-000001  

7 

www.bja.gov/Funding/BodyArmorMandatoryWearCert.pdf
https://www.bja.gov/Funding/JAGFAQ.pdf.Thispolicymustbeinplaceforatleastall







              

            

             

            


           

   

              

             


  

            


        

       


            

           


         

          


         

           


      

         


          
             


              

          


          
            


        

          


          

            


         

          


          

     


           

           


    


     

                 

                

              

            


        

          

                


               


  

Case  3:17  cv  04642  WHO  Document 61  2  Filed  12/12/17  Page 9 of 42  

If JAG Program funds will be used for DNA testing of evidentiary materials, any resulting  
eligible DNA profiles must be uploaded to the Combined DNA Index System (CODIS,  
the national DNA database operated by the Federal Bureau of Investigation [FBI]) by a  
government DNA lab with access to CODIS. No profiles generated with JAG funding  
may be entered into any other non-governmental DNA database without prior express  
written approval from BJA.  

In addition, funds may not be used for purchase of DNA equipment and supplies when  
the resulting DNA profiles from such technology are not accepted for entry into CODIS.  

• Interoperable Communication  
Units of local government (including subrecipients) that use FY 2017 JAG funds to  
support emergency communications activities (including the purchase of interoperable  
communications equipment and technologies such as voice-over-internet protocol  
bridging or gateway devices, or equipment to support the build out of wireless  
broadband networks in the 700 MHz public safety band under the Federal  
Communications Commission [FCC] Waiver Order) should review FY 2017 SAFECOM  
Guidance. The SAFECOM Guidance is updated annually to provide current information  
on emergency communications policies, eligible costs, best practices, and technical  
standards for State, local, tribal, and territorial grantees investing federal funds in  
emergency communications projects. Additionally, emergency communications projects  
should support the Statewide Communication Interoperability P  ) and be  lan (SCIP  
coordinated with the fulltime Statewide Interoperability Coordinator (SWIC) in the State  
of the project. As the central coordination point for their State’s interoperability effort, the  
SWIC plays a critical role, and can serve as a valuable resource. SWICs are responsible  
for the implementation of SCIP through coordination and collaboration with the  
emergency response community. The U.S. Department of Homeland Security Office of  
Emergency Communications maintains a list of SWICs for each of the States and  
territories. Contact OEC@hq.dhs.gov. All communications equipment purchased with FY  
2017 JAG Program funding should be identified during quarterly performance metrics  
reporting.  

In order to promote information sharing and enable interoperability among disparate  
systems across the justice and public safety communities, OJP requires the recipient to  
comply with DOJ's Global Justice Information Sharing Initiative guidelines and  
recommendations for this particular grant. Recipients must conform to the Global  
Standards P  ) and all constituent elements, where applicable,  described  ackage (GSP  as  
at: https://www.it.ojp.gov/gsp  grantcondition. Recipients must document planned  
approaches to information sharing and describe compliance to GSP and an appropriate  
privacy policy that protects shared information, or provide detailed justification for why  
an alternative approach is recommended.  

Required compliance with applicable federal laws  
By law, the chief executive (e.g., the mayor) of each unit of local government that applies for an  
FY 2017 JAG award must certify that the unit of local government will “comply with all provisions  
of [the JAG program statute] and all other applicable Federal laws.” To satisfy this requirement,  
each unit of local government applicant must submit two properly executed certifications using  
the forms shown in Appendix I and Appendix II.  

All applicants should understand that OJP awards, including certifications provided in  
connection with such awards, are subject to review by DOJ, including by OJP and by the DOJ  
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Office of the Inspector General. Applicants also should understand that a materially false,  
fictitious, or fraudulent statement (or concealment or omission of a material fact) in a  
certification submitted to OJP in support of an application may be the subject of criminal  
prosecution, and also may result in civil penalties and administrative remedies for false claims  
or otherwise. Administrative remedies that may be available to OJP with respect to an FY 2017  
award include suspension or termination of the award, placement on the DOJ high risk grantee  
list, disallowance of costs, and suspension or debarment of the recipient.  

BJA areas  of  emphasis  
BJA recognizes that there are significant pressures on local criminal justice systems. In these  
challenging times, shared priorities and leveraged resources can make a significant impact. As  
a component of OJP BJA intends to focus much of its work on the areas of emphasis described  ,  
below, and encourages each unit of local government recipient of an FY 2017 JAG award to join  
us in addressing these challenges:  

• Reducing  Gun  Violence  – Gun violence has touched nearly every State and local  
government in America. While our nation has made great strides in reducing violent  
crime, some municipalities and regions continue to experience unacceptable levels of  
violent crime at rates far in excess of the national average. BJA encourages units of  
local government to invest JAG funds in programs to combat gun violence, enforce  
existing firearms laws, and improve the process for ensuring that persons prohibited  
from purchasing guns are prevented from doing so by enhancing reporting to the FBI’s  
National Instant Criminal Background Check System (NICS).  

• National  Incident-Based  Reporting  System  (NIBRS)  – The FBI has formally announced  
its intentions to establish NIBRS as the law enforcement crime data reporting standard  
for the nation. The transition to NIBRS will provide a more complete and accurate picture  
of crime at the national, State, and local levels. Once this transition is complete, the FBI  
will no longer collect summary data and will accept data only in the NIBRS format. Also,  
once the transition is complete, JAG award amounts will be calculated on the basis of  
submitted NIBRS data. Transitioning all law enforcement agencies to NIBRS is the first  
step in gathering more comprehensive crime data. BJA encourages recipients of FY  
2017 JAG awards to use JAG funds to expedite the transition to NIBRS.  

• Officer  Safety  and  Wellness  The issue of law enforcement safety and wellness is an  
important priority for the Department of Justice. Preliminary data compiled by the  
National Law Enforcement Officers Memorial Fund indicates that there were 135 line-of-
duty law enforcement deaths in 2016—the highest level in the past 5 years and a 10  
percent increase from 2015 (123 deaths).  

Firearms-related deaths continued to be the leading cause of death (64), increasing 56  
percent from 2015 (41). Of particular concern is that of the 64 firearms-related deaths,  
21 were as a result of ambush-style attacks representing the highest total in more than  
two decades. Traffic-related deaths continued to rise in 2016 with 53 officers killed, a 10  
percent increase from 2015 (48 deaths). Additionally, there were 11 job-related illness  
deaths in 2016, mostly heart attacks.  

BJA sees a vital need to focus not only on tactical officer safety concerns but also on  
health and wellness as they affect officer performance and safety. It is important for law  
enforcement to have the tactical skills necessary, and also be physically and mentally  
well, to perform, survive, and be resilient in the face of the demanding duties of the  
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profession. BJA encourages units of local government to use JAG funds to address  
these needs by providing training, including paying for tuition and travel expenses  
related to attending trainings such as VALOR training, as well as funding for health and  
wellness programs for law enforcement officers.  

• Border  Security  –  The security of United States borders is critically important to the  
reduction and prevention of transnational drug-trafficking networks and combating all  
forms of human trafficking within the United States (sex and labor trafficking of foreign  
nationals and U.S. citizens of all sexes and ages). These smuggling operations on both  
sides of the border contribute to a significant increase in violent crime and U.S. deaths  
from dangerous drugs. Additionally, illegal immigration continues to place a significant  
strain on federal, State, and local resources—particularly on those agencies charged  
with border security and immigration enforcement—as well as the local communities into  
which many of the illegal immigrants are placed. BJA encourages units of local  
government to use JAG funds to support law enforcement hiring, training, and  
technology enhancement in the area of border security.  

• Collaborative  Prosecution  –  BJA supports strong partnerships between prosecutors and  
police as a means to improve case outcomes and take violent offenders off the street.  
BJA strongly encourages State and local law enforcement to foster strong partnerships  
with prosecutors to adopt new collaborative strategies aimed at combating increases in  
crime, particularly violent crime. (BJA's “Smart Prosecution” Initiative is a related effort  
by OJP to promote partnerships between prosecutors and researchers to develop and  
deliver effective, data-driven, evidence-based strategies to solve chronic problems and  
fight crime.)  

Goals, Objectives,  and Deliverables  
In general, the FY 2017 JAG Program is designed to provide additional personnel, equipment,  
supplies, contractual support, training, technical assistance, and information systems for  
criminal justice. The JAG Local Program is designed to assist units of local government with  
respect to criminal justice.  

As discussed in more detail below, a unit of local government that receives an FY 2017 JAG  
award will be required to prepare various types of reports and to submit data related to  
performance measures and accountability. The Goals, Objectives, and Deliverables are directly  
related to  rogam accountability  the JAG P  measures.  

Evidence-Based Programs  or Practices  
OJP strongly emphasizes the use of data and evidence in policy making and program  
development in criminal justice, juvenile justice, and crime victim services. OJP is committed to:  

• Improving the quantity and quality of evidence OJP generates  
• Integrating evidence into program, practice, and policy decisions within OJP and the  

field  
• Improving the translation of evidence into practice  

OJP considers programs and practices to be evidence-based when their effectiveness has been  
demonstrated by causal evidence, generally obtained through one or more outcome  
evaluations. Causal evidence documents a relationship between an activity or intervention  
(including technology) and its intended outcome, including measuring the direction and size of a  
change, and the extent to which a change may be attributed to the activity or intervention.  
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Causal evidence depends on the use of scientific methods to rule out, to the extent possible, 
alternative explanations for the documented change. The strength of causal evidence, based on 
the factors described above, will influence the degree to which OJP considers a program or 
practice to be evidence-based. The OJP CrimeSolutions.gov website is one resource that 
applicants may use to find information about evidence-based programs in criminal justice, 
juvenile justice, and crime victim services. 

A useful matrix of evidence-based policing programs and strategies is available through the 
Center for Evidence-Based Crime Policy at George Mason University. BJA offers a number of 
program models designed to effectively implement promising and evidence-based strategies 
through the BJA “Smart Suite” of programs, including Smart Policing, Smart Supervision, Smart 
P  rosecution, Smart Reentry, and others (see:retrial, Smart Defense, Smart P  
https://www.bja.gov/P  E/smartsuite.html). BJA encourages units of localrograms/CR P  
government to use JAG funds to support these “smart on crime” strategies, including effective 
partnerships with universities, research partners, and non-traditional criminal justice partners. 

BJA Success Stories 
The BJA Success Stories web page features projects that have demonstrated success or 
shown promise in reducing crime and positively impacting communities. This web page will be a 
valuable resource for States, localities, territories, tribes, and criminal justice professionals that 
seek to identify and learn about JAG and other successful BJA-funded projects linked to 
innovation, crime reduction, and evidence-based practices. BJA strongly encourages the 
recipient to submit success stories annually (or more frequently). 

If a unit of local government has a success story it would like to submit, it may be submitted 
through My BJA account, using “add a Success Story” and the Success Story Submission form. 
Register for a My BJA account using this registration link. 

B. Federal Award Information 

BJA estimates that it will make up to 1,100 local awards totaling an estimated $83,000,000. 

Awards of at least $25,000 are 4 years in length, and award periods will be from October 1, 
2016 through September 30, 2020. Extensions beyond this period may be made on a case-by-
case basis at the discretion of BJA and must be requested via GMS no less than 30 days prior 
to the grant end date. 

Awards of less than $25,000 are 2 years in length, and award periods will be from October 1, 
2016 through September 30, 2018. Extensions of up to 2 years can be requested for these 
awards via GMS no less than 30 days prior to the grant end date, and will be automatically 
granted upon request. 

All awards are subject to the availability of appropriated funds and to any modifications or 
additional requirements that may be imposed by statute. 

Type of Award 
BJA expects that any award under this solicitation will be in the form of a grant. See Statutory 
and Regulatory Requirements; Award Conditions, under Section F. Federal Award 
Administration Information, for a brief discussion of important statutes, regulations, and award 
conditions that apply to many (or in some cases, all) OJP grants. 
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JAG awards are based on a statutory formula as described below.  

Once each fiscal year’s overall JAG Program funding level is determined, BJA works with the  
Bureau of Justice Statistics (BJS) to begin a four-step grant award calculation process, which, in  
general, consists of:  

(1)  Computing an initial JAG allocation for each State, based on its share of violent crime  
and population (weighted equally).  

(2)  Reviewing the initial JAG allocation amount to determine if the State allocation is less  
than the minimum award amount defined in the JAG legislation (0.25 percent of the  
total). If this is the case, the State is funded at the minimum level, and the funds required  
for this are deducted from the overall pool of JAG funds. Each of the remaining States  
receive the minimum award plus an additional amount based on its share of violent  
crime and population.  

(3)  Dividing each State’s final award amount (except for the territories and District of  
Columbia) between the State and its units of local governments at a rate of 60 and 40  
percent, respectively.  

(4)  Determining unit of local government award allocations, which are based on their  
proportion of the State’s 3-year violent crime average. If the “eligible award amount” for a  
particular unit of local government as determined on this basis is $10,000 or more, then  
the unit of local government is eligible to apply directly to OJP (under the JAG Local  
solicitation) for a JAG award. If the “eligible award amount” to a particular unit of local  
government as determined on this basis would be less than $10,000, however, the funds  
are not made available for a direct award to that particular unit of local government, but  
instead are added to the amount that otherwise would have been awarded to the State.  

Financial Management  and System  of Internal Controls  
Award recipients and subrecipients (including recipients or subrecipients that are pass-through  
entities1) must, as  art 200 Uniform Requirements2 as set out at 2 C.F.R.  described in the P  
200.303:  

(a)  Establish and maintain effective internal control over the Federal award that  
provides reasonable assurance that [the recipient (and any subrecipient)] is  
managing the Federal award in compliance with Federal statutes, regulations,  
and the terms and conditions of the Federal award. These internal controls  
should be in compliance with guidance in “Standards for Internal Control in the  
Federal Government” issued by the Comptroller General of the United States  
and the “Internal Control Integrated Framework”, issued by the Committee of  
Sponsoring Organizations of the Treadway Commission (COSO).  

(b)  Comply with Federal statutes, regulations, and the terms and conditions of the  
Federal awards.  

1 For purposes of this solicitation, the phrase “pass-through entity” includes any recipient or subrecipient that provides  
a subaward ("subgrant”) to carry out part of the funded award or program.  
2 The "P  200 Uniform Requirements” refers  the DOJ regulation  2 C.F.R P  2800, which adopts (with certain  art  to  at  art  
modifications) the provisions of 2 C.F.R. P  200.  art  
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(c)  Evaluate and monitor [the recipient’s (and any subrecipient’s)] compliance with  
statutes, regulations, and the terms and conditions of Federal awards.  

(d)  Take prompt action when instances of noncompliance are identified including  
noncompliance identified in audit findings.  

(e)  Take reasonable measures to safeguard protected personally identifiable  
information and other information the Federal awarding agency or pass-through  
entity designates as sensitive or [the recipient (or any subrecipient)] considers  
sensitive consistent with applicable Federal, State, local, and tribal laws  
regarding privacy and obligations of confidentiality.  

To help ensure that applicants understand the administrative requirements and cost principles,  
OJP encourages prospective applicants to enroll, at no charge, in the DOJ Grants Financial  
Management Online Training, available here.  

Budget  and Financial Information  
Trust  Fund  – Units of local government may draw down JAG funds either in advance or on a  
reimbursement basis. To draw down in advance, a trust fund must be established in which to  
deposit the funds. The trust fund may or may not be an interest-bearing account. If  
subrecipients draw down JAG funds in advance, they also must establish a trust fund in which  
to deposit funds.  

Tracking  and  reporting  regarding  JAG  funds  used  for  State  administrative  costs  –  As indicated  
earlier, a unit of local government may use up to 10 percent of a JAG award, including up to 10  
percent of any earned interest, for costs associated with administering the award. Administrative  
costs (when utilized) must be tracked separately; a recipient must report in separate financial  
status reports (SF-425) those expenditures that specifically relate to each particular JAG award  
during any particular reporting period.  

No  commingling  – Both the unit of local government recipient and all subrecipients of JAG funds  
are prohibited from commingling funds on a program-by-program or project-by-project basis. For  
this  purpose,  use  of  the  administrative  JAG  funds  to  perform  work  across  all  active  awards  in  
any  one  year  is  not  considered  comingling.  

Disparate  Certification  – In some cases, as defined by the legislation, a disparity may exist  
between the funding eligibility of  a county and its associated municipalities. Three different types  
of disparities may exist:  

• The first type is a zero-county disparity. This situation exists when one or more  
municipalities within a county are eligible for a direct award but the county is not; yet the  
county is responsible for providing criminal justice services (such as prosecution and  
incarceration) for the municipality. In this case, the county is entitled to part of the  
municipality’s award because it shares the cost of criminal justice operations, although it  
may not report crime data to the FBI. This is the most common type of disparity.  

• A second type of disparity exists when both a county and a municipality within that  
county qualify for a direct award, but the award amount for the municipality exceeds 150  
percent of the county’s award amount.  
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•  The third type of disparity occurs when a county and multiple municipalities within that  
county are all eligible for direct awards, but the sum of the awards for the individual  
municipalities exceeds 400 percent of the county’s award amount.  

Jurisdictions certified as disparate must identify a fiscal agent that will submit a joint application  
for the aggregate eligible allocation to all disparate municipalities. The joint application must  
determine and specify the award distribution to each unit of local government and the purposes  
for which the funds will be used. When beginning the JAG application process, a Memorandum  
of Understanding (MOU) that identifies which jurisdiction will serve as the applicant or fiscal  
agent for joint funds must be completed and signed by the Authorized Representative for each  
participating jurisdiction. The signed MOU should be attached to the application. For a sample  
MOU, go to: www.bja.gov/Funding/JAGMOU.pdf.  

Cost  Sharing or Match Requirement  
The JAG Program does not require a match.  

For additional cost sharing and match information, see the DOJ Grants Financial Guide.  

Pre-Agreement  Costs (also  known  as Pre-award Costs)  
Pre-agreement costs are costs incurred by the applicant prior to the start date of the period of  
performance of the grant award.  

OJP does not  typically approve pre-agreement costs. An applicant must request and obtain the  
prior written approval of OJP for any such costs. All such costs incurred prior to award and prior  
to approval of the costs are incurred at  the  sole  risk  of the applicant. (Generally, no applicant  
should incur project costs before  submitting an application requesting federal funding for those  
costs.)  

Should there be extenuating circumstances that make it appropriate for OJP to consider  
approving pre-agreement costs, the applicant may contact the point of contact listed on the title  
page of this solicitation for the requirements concerning written requests for approval. If  
approved in advance by OJP award funds may be used for pre-agreement costs, consistent  ,  
with the recipient’s approved budget and applicable cost principles. See the section on “Costs  
Requiring Prior Approval” in the DOJ Grants Financial Guide for more information.  

Prior  Approval,  Planning,  and Reporting  of Conference/Meeting/Training Costs\  
OJP strongly encourages every applicant that proposes to use award funds for any conference-,  
meeting-, or training-related activity (or similar event) to review carefully—before submitting an  
application—the OJP and DOJ policy and guidance on approval, planning, and reporting of such  
events, available at:  
https://www.ojp.gov/financialguide/DOJ/PostawardRequirements/chapter3.10a.htm.  

OJP policy and guidance (1) encourage minimization of  conference, meeting, and training costs;  
(2) require prior written approval (which may affect project timelines) of most conference,  
meeting, and training costs for cooperative agreement recipients, as well as some conference,  
meeting, and training costs for grant recipients; and (3) set cost limits, which include a general  
prohibition of all food and beverage costs.  

Costs  Associated with Language  Assistance  (if  applicable)  
If an applicant proposes a program or activity that would deliver services or benefits to  
individuals, the costs of taking reasonable steps to provide meaningful access to those services  
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or benefits for individuals with limited English proficiency may be allowable. Reasonable steps  
to provide meaningful access to services or benefits may include interpretation or translation  
services, where appropriate.  

For additional information, see the “Civil Rights Compliance” section under “Overview of Legal  
Requirements Generally Applicable to OJP Grants and Cooperative Agreements - FY 2017  
Awards” in the OJP Funding Resource Center.  

C.  Eligibility Information  

For information on eligibility, see the title page of this solicitation.  

Note that, as discussed in more detail below, the certification regarding compliance with  
8 U.S.C. § 1373 must be executed and submitted before a unit of local government (other than  
an Indian tribal government) can make a valid award acceptance. Also, a unit of local  
government may not receive award funds (and its award will include a condition that withholds  
funds) until it submits a properly executed “Certifications and Assurances by Chief Executive of  
Applicant Government.”  

D.  Application  and Submission  Information  

What an  Application  Should Include  
This section describes in detail what an application should include. An applicant should  
anticipate that if it fails to submit an application that contains all of the specified elements, it may  
negatively affect the review of its application; and, should a decision be made to make an  
award, it may result in the inclusion of award conditions that preclude the recipient from  
accessing or using award funds until the recipient satisfies the conditions and OJP makes the  
funds available.  

An applicant may combine the Budget Narrative and the Budget Detail Worksheet in one  
document. If an applicant submits only one budget document, however, it must contain both  
narrative and detail information. Please review the “Note on File Names and File Types” under  
How to Apply to be sure applications are submitted in permitted formats.  

OJP strongly recommends that applicants use appropriately descriptive file names (e.g.,  
“Program Narrative,” “Budget Detail Worksheet and Budget Narrative,” “Timelines,”  
“Memoranda of Understanding,” “Résumés”) for all attachments. Also, OJP recommends that  
applicants include résumés in a single file.  

In  general, if a unit of local government fails to submit  required information  or  
documents, OJP  either will return the unit of local government’s application in the Grants  
Management  System (GMS) for  submission of  the missing information  or  documents,  or  
will attach  a condition to  the award that will withhold award funds  until the necessary  
information  and documents  are submitted. (As  discussed elsewhere in  this  solicitation,  
the  certification regarding  compliance with 8 U.S.C.  § 1373—which is set  out  at  Appendix  
II—will be handled differently.  Unless and until  that  certification is submitted,  the  unit of  
local government  (other  than an Indian tribal government) will be unable to make  a valid  
acceptance  of  the award.)  
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1.  Information to  ederal Assistance  (SF  Complete  the  Application for  F  -424)  
The SF-424 is a required standard form used as a cover sheet for submission of pre-
applications, applications, and related information. GMS takes information from the  
applicant’s profile to populate the fields on this form.  

To avoid processing delays, an applicant must include an accurate legal name on its SF-
424. Current OJP award recipients, when completing the field for “Legal Name,” should use  
the same legal name that appears on the prior year award document, which is also the legal  
name stored in OJP  enter  ’s financial system. On the SF-424,  the Legal Name in box 5 and  
Employer Identification Number (EIN) in box 6 exactly as it appears on the prior year award  
document. An applicant with a current, active award(s) must ensure that its GMS profile is  
current. If the profile is not current, the applicant should submit a Grant Adjustment Notice  
updating the information on its GMS profile prior to applying under this solicitation.  

A new applicant entity should enter the Official Legal Name and address of the applicant  
entity in box 5 and the EIN in box 6 of the SF-424.  

Intergovernmental Review: This solicitation (“funding opportunity”) is  within the scope of  
Executive Order 12372, concerning State opportunities to coordinate applications for federal  
financial assistance. See 28 C.F.R. P  30. An applicant may find the  and  art  names  
addresses of State Single P  OCs)  the following website:  oints of Contact (SP  at  
https://www.whitehouse.gov/omb/grants  spoc/. If the State appears  the SP  on  OC list, the  
applicant must contact the State SP  to find out  OC  about, and comply with, the State’s  
process under E.O. 12372. In completing the SF-424, an applicant whose State appears on  
the SPOC list is to make the appropriate selection in response to question 19 once the  
applicant has complied with its State E.O. 12372 process. (An applicant whose State does  
not appear  the SP  answer question 19 by selecting the response that the  on  OC list should  
“Program is subject to E.O. 12372 but has not been selected by the State for review.”)  

2.  Project  Abstract  
Applications should include a high-quality project abstract that summarizes the proposed  
project in 400 words or  roject abstracts should be:  less. P  

• Written for a general public audience.  
• Submitted  a  roject Abstract” as part of its file  as  separate attachment with “P  name.  
• Single-spaced, using a standard 12-point font (Times New Roman) with 1-inch margins.  
• Include applicant name, title of the project, a brief description of the problem to be  

addressed and the targeted area/population, project goals and objectives, a description  
of the project strategy, any significant partnerships, and anticipated outcomes.  

• Identify up to 10 project identifiers that would be associated with proposed project  
activities. The list of identifiers can be found at www.bja.gov/funding/JAGIdentifiers.pdf.  

3.  Program Narrative  
The following sections should  be included as part of the program narrative3:  

a.  Statement of the Problem – Identify the unit of local government’s strategy/funding  
priorities for the FY 2017 JAG funds, the subgrant award process and timeline, and a  

3 For information on subawards (including the details on proposed subawards that should be included in the  
application), see "Budget and Associated Documentation" under Section D. Application and Submission Information.  
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description of the programs to be funded over the grant period. Units of local  
government are strongly encouraged to prioritize the funding on evidence-based  
projects.  

b.  Project Design and Implementation – Describe the unit of local government’s strategic  
planning process, if any, that guides its priorities and funding strategy. This should  
include a description of how the local community is engaged in the planning process and  
the data and analysis utilized to support the plan; it should identify the stakeholders  
currently participating in the strategic planning process, the gaps in the needed  
resources for criminal justice purposes, and how JAG funds will be coordinated with  
State and related justice funds.  

c.  Capabilities and Competencies – Describe any additional strategic planning/coordination  
efforts in which the units of local government participates with other criminal justice  
criminal/juvenile justice agencies in the State.  

d.  P  erformance Measures  lan for Collecting the Data Required for this Solicitation’s P  –  
OJP will require each successful applicant to submit specific performance measures  
data as  “General Information about Ppart of its reporting under the award (see  ost-
Federal Award Reporting Requirements” in Section F. Federal Award Administration  
Information). The performance measures correlate to the goals, objectives, and  
deliverables identified under “Goals, Objectives, and Deliverables”  rogram  in Section A. P  
Description. P  award, recipients will be required to submit quarterly performance  ost  
metrics through BJA’s P  MT), located  erformance Measurement Tool (P  at:  
https://bjapmt.ojp.gov. The application should describe the applicant's plan for collection  
of  all of the performance measures  rogram accountability  data listed in the JAG P  
measures at: https://bjapmt.ojp.gov/help/jagdocs.html.  

BJA does not require applicants to submit performance measures data with their application.  
Performance measures are included as an alert that BJA will require successful applicants  
to submit specific data as part of their reporting requirements. For the application, applicants  
should indicate an understanding of these requirements and discuss how they will gather  
the required data, should they receive funding.  

Note  on  Project  Evaluations  
An applicant that proposes to use award funds through this solicitation to conduct project  
evaluations should be aware that certain project evaluations (such as systematic  
investigations designed to develop or contribute to generalizable knowledge) may constitute  
“research” for purposes of applicable DOJ human subjects protection regulations. However,  
project evaluations that are intended only to generate internal improvements to a program or  
service, or are conducted only to meet  ’s performance measure data reporting  OJP  
requirements, likely do not constitute “research.” Each applicant should provide sufficient  
information for OJP to determine whether the particular project it proposes would either  
intentionally or unintentionally collect and/or use information in such a way that it meets the  
DOJ regulatory definition of research that appears at  art  rotection of  28 C.F.R. P  46 (“P  
Human Subjects”).  

Research, for the purposes of human subjects protection for OJP-funded programs, is  
defined as “a systematic investigation, including research development, testing and  
evaluation, designed to develop or contribute to generalizable knowledge.” 28 C.F.R.  
46.102(d).  
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For additional information on determining whether a proposed activity would constitute  
research for purposes of human subjects protection, applicants should consult the decision  
tree in the “Research and the Protection of Human Subjects” section of the “Requirements  
related to Research” web page of the “Overview of Legal Requirements Generally  
Applicable to OJP Grants and Cooperative Agreements - FY 2017” available through the  
OJP Funding Resource Center. Every prospective applicant whose application may propose  
a research  statistical component also should review the “Data Por  rivacy and Confidentiality  
Requirements” section on that web page.  

4.  Budget  and Associated Documentation  

(a)  Budget  Detail Worksheet  
A sample Budget Detail Worksheet can be found at  
www.ojp.gov/funding/Apply/Resources/BudgetDetailWorksheet.pdf. An applicant that  
submits its budget in a different format should use the budget categories listed in the  
sample budget worksheet. The Budget Detail Worksheet should break out costs by year.  

For questions pertaining to budget and examples of allowable and unallowable costs,  
see the DOJ Grants Financial Guide.  

(b)  Budget  Narrative  
The Budget Narrative should thoroughly and clearly describe every category of  expense  
listed in the proposed Budget Detail Worksheet. OJP expects proposed budgets to be  
complete, cost effective, and allowable (e.g., reasonable, allocable, and necessary for  
project activities). This narrative should include a full description of all costs, including  
administrative costs (if applicable).  

An applicant should demonstrate in its Budget Narrative how it will maximize cost  
effectiveness of award expenditures. Budget narratives should generally describe cost  
effectiveness in relation to potential alternatives and the goals of the project. For  
example, a budget narrative should detail why planned in-person meetings are  
necessary, or how technology and collaboration with outside organizations could be  
used to reduce costs, without compromising quality.  

The Budget Narrative should be mathematically sound and correspond clearly with the  
information and figures provided in the Budget Detail Worksheet. The narrative should  
explain how the applicant estimated and calculated all costs, and how those costs are  
necessary to the completion of the proposed project. The narrative may include tables  
for clarification purposes, but need not be in a spreadsheet format. As with the Budget  
Detail Worksheet, the Budget Narrative should describe costs by year.  

(c)  Information  on Proposed Subawards (if  any),  as well  as on Proposed Procurement  
Contracts (if  any)  
Applicants for OJP awards typically may propose to make “subawards.” Applicants also  
may propose to enter into procurement “contracts” under the award.  

Whether—for purposes of federal grants administrative requirements—a particular  
agreement between a recipient and a third party will be considered a “subaward” or  
instead considered a procurement “contract” under the award is determined by federal  
rules and applicable OJP guidance. It is an important distinction, in part because the  
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federal administrative rules and requirements that apply to “subawards” and  
procurement “contracts” under awards differ markedly.  

In general, the central question is the relationship between what the third party will do  
under its agreement with the recipient and what the recipient has committed (to OJP to  )  
do under its award to further a public purpose (e.g., services the recipient will provide,  
products it will develop or modify, research or evaluation it will conduct). If a third party  
will provide some  )  provide, will  of the services the recipient has committed (to OJP to  
develop or modify all or part of a  )product the recipient has committed (to OJP to  
develop or modify, or conduct part of the research or evaluation the recipient has  
committed (to OJP) to conduct, OJP will consider the agreement with the third party a  
subaward for purposes of federal grants administrative requirements.  

This will be true even  if the recipient, for internal or other non-federal purposes, labels or  
treats its agreement as a procurement, a contract, or a procurement contract. Neither  
the title nor the structure of an agreement determines whether the agreement—for  
purposes of federal grants administrative requirements—is a “subaward” or is instead a  
procurement “contract” under an award.  

Additional guidance on the circumstances under which (for purposes of federal grants  
administrative requirements) an agreement constitutes a subaward as opposed to a  
procurement contract under an award is available (along with other resources) on the  
OJP P  200 Uniform Requirements web page.  art  

(1) Information on proposed  subawards and required certification regarding 8  
U.S.C.  § 1373 from certain  subrecipients  

General  requirement  for  federal  authorization  of  any  subaward;  statutory  
authorizations  of  subawards  under  the  JAG  Program  statute. Generally, a  
recipient of an OJP award may not make subawards (“subgrants”) unless the  
recipient has specific federal authorization to do so. Unless an applicable statute or  
DOJ regulation specifically authorizes (or requires) particular subawards, a recipient  
must have authorization from OJP before it may make a subaward.  

JAG  subawards that  are  required  or  specifically authorized by statute  (see 42  
U.S.C.  § 3751(a)  and 42 U.S.C.  § 3755) do  not  require  prior  approval  to  
authorize  subawards.  This includes subawards made by units  of local  
government  under  the JAG Program.  

A particular subaward may be authorized by OJP because the recipient included a  
sufficiently detailed description and justification of the proposed subaward in the  
application as  .  a  not  approved by OJP If, however,  particular subaward is  authorized  
by federal statute or regulation and is not sufficiently described and justified in the  
application as  ,  to request  approved by OJP the recipient will be required, post  award,  
and obtain written authorization from OJP before it may make the subaward.  

If an applicant proposes to make one or more subawards to carry out the federal  
award and program, and those subawards are not specifically authorized (or  
required) by statute or regulation, the applicant should: (1) identify (if known) the  
proposed subrecipient(s), (2) describe in detail what each subrecipient will do to  
carry out the federal award and federal program, and (3) provide a justification for the  
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subaward(s), with details on pertinent matters such as special qualifications and  
areas of expertise. P  on  not only in the  ertinent information  subawards should appear  
Program Narrative but also in the Budget Detail Worksheet and budget narrative.  

NEW  Required  certification  regarding  8  U.  C.S.  §  1373  from  any  proposed  
subrecipient  that  is  a  unit  of  local  government  or  “public”  institution  of  higher  
education. Before a unit of local government may subaward FY 2017 award funds to  
another unit of local government or to a public institution of higher education, it will  
be required (by award condition) to obtain a properly executed certification regarding  
compliance with 8 U.S.C. § 1373 from the proposed subrecipient. (This requirement  
regarding 8 U.S.C. § 1373 will not apply to subawards to Indian tribes). The specific  
certification the unit of local government must require from another unit of local  
government will vary somewhat from the specific certification it must require from a  
public institution of higher education. The forms will be posted and available for  
download at:  https://ojp.gov/funding/Explore/SampleCertifications-8USC1373.htm.  

(2) Information on proposed procurement  contracts (with  specific  justification  
for  proposed noncompetitive  contracts  over  $150,000)  

Unlike a recipient contemplating a subaward, a recipient of an OJP award generally  
does not need specific prior federal authorization to enter into an agreement that—  
for purposes of federal grants administrative requirements—is considered a  
procurement contract, provided that  (1) the recipient uses its own documented  
procurement procedures and (2) those procedures conform to applicable federal law,  
including the P  Standards of the (DOJ) P  200 Uniform Requirements  rocurement  art  
(as set out at 2 C.F.R. 200.317 - 200.326). The Budget Detail Worksheet and budget  
narrative should identify proposed procurement contracts. (As discussed above,  
subawards must be identified and described separately from procurement contracts.)  

The P  Standards in the (DOJ) P  200 Uniform Requirements, however,  rocurement  art  
reflect a general expectation that agreements that (for purposes of federal grants  
administrative requirements) constitute procurement “contracts” under awards will be  
entered into on the basis of full and open competition. If a proposed procurement  
contract would exceed the simplified acquisition threshold—currently, $150,000—a  
recipient of an OJP award may not proceed without competition, unless and until the  
recipient receives specific advance authorization from OJP to use a non-competitive  
approach for the procurement.  

An applicant that (at the time of its application) intends—without competition—to  
enter into a procurement contract that would exceed $150,000 should include a  
detailed justification that explains to OJP why, in the particular circumstances, it is  
appropriate to proceed without competition. Various considerations that may be  
pertinent to the justification are outlined in the DOJ Grants Financial Guide.  

(d)  Pre-Agreement  Costs  
For information on pre-agreement costs, see Section B. Federal Award Information.  

5.  Indirect  Cost  Rate  Agreement (if applicable)  
Indirect costs may be charged to an award only if:  

(a)  The recipient has a current (that is, unexpired), federally approved indirect cost rate; or  
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(b)  The recipient is eligible to use, and elects to use, the “de minimis” indirect cost rate  
described in the (DOJ) Part 200 Uniform Requirements, as set out at 2 C.F.R.  
200.414(f).  

Note: This rule does not eliminate or alter the JAG-specific restriction in federal law that  
charges for administrative costs may not exceed 10 percent of the award amount,  
regardless of the approved indirect cost rate.  

An applicant with a current (that is, unexpired) federally approved indirect cost rate is to  
attach a copy of the indirect cost rate agreement to the application. An applicant that does  
not have a current federally approved rate may request one through its cognizant federal  
agency, which will review all documentation and approve a rate for the applicant entity, or, if  
the applicant’s accounting system permits, applicants may propose to allocate costs in the  
direct cost categories.  

For assistance with identifying the appropriate cognizant federal agency for indirect costs,  
please contact the OCFO Customer Service Center at 1–800–458–0786 or at  
ask.ocfo@usdoj.gov. If DOJ is the cognizant federal agency, applicants may obtain  
information needed to submit an indirect cost rate proposal at:  
www.ojp.gov/funding/Apply/Resources/IndirectCosts.pdf.  

Certain OJP recipients have the option of electing to use the “de minimis” indirect cost rate.  
An applicant that is eligible to use the “de minimis” rate that wishes to use the “de minimis”  
rate should attach written documentation to the application that advises OJP of both: (1) the  
applicant’s eligibility to use the “de minimis” rate, and (2) its election to do so. If an eligible  
applicant elects the “de minimis” rate, costs must be consistently charged as either indirect  
or direct costs, but may not be double charged or inconsistently charged as both. The “de  
minimis” rate may no longer be used once an approved federally-negotiated indirect cost  
rate is in place. (No entity that ever has had a federally approved negotiated indirect cost  
rate is eligible to use the “de minimis” rate.)  

6.  Tribal Authorizing Resolution (if  applicable)  
An applicant that proposes to provide direct services or assistance to residents on tribal  
lands should include in its application a resolution, a letter, affidavit, or other documentation,  
as appropriate, that demonstrates (as a legal matter) that the applicant has the requisite  
authorization from the tribe(s) to implement the proposed project on tribal lands.  

OJP will not deny an application for an FY 2017 award for failure to submit such tribal  
authorizing resolution (or other appropriate documentation) by the application deadline, but  
a unit of local government will not receive award funds (and its award will include a condition  
that withholds funds) until it submits the appropriate documentation.  

7.  Financial Management  and System of Internal Controls Questionnaire (including  
applicant  disclosure  of high-risk status)  
Every unit of local government is to complete the OJP Financial Management and System of  
Internal Controls Questionnaire as  art  part of its application. In accordance with the P  200  
Uniform Requirements as set out at 2 C.F.R. 200.205, federal agencies must have in place  
a framework for evaluating the risks posed by applicants before they receive a federal  
award.  
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8.  Applicant  Disclosure of High Risk Status  
Applicants that are currently designated high risk by another federal grant making agency  
must disclose that status. For purposes of this disclosure, high risk includes any status  
under which a federal awarding agency provides additional oversight due to the applicant’s  
past performance, or other programmatic or financial concerns with the applicant. If an  
applicant is designated high risk by another federal awarding agency, the applicant must  
provide the following information:  

• The federal agency that currently designated the applicant as high risk  
• Date the applicant was designated high risk  
• The high risk point of contact at that federal awarding agency (name, phone number,  

and email address).  
• Reasons for the high risk status, as set out by the federal awarding agency  

OJP seeks this information to help ensure appropriate federal oversight of OJP awards. An  
applicant that is considered “high risk” by another federal awarding agency is not  
automatically disqualified from receiving an OJP award. OJP may, however, consider the  
information in award decisions, and may impose additional OJP oversight of any award  
under this solicitation (including through the conditions that accompany the award  
document).  

9.  Disclosure of Lobbying Activities  
An applicant that expends any funds for lobbying activities is to provide all of the information  
requested on the form Disclosure of Lobbying Activities (SF-LLL).  

10. Certifications and Assurances  by the  Chief Executive  of  the  Applicant Government  
A JAG application is not complete, and a unit of local government may not receive award  
funds, unless the chief executive of the applicant unit of local government (e.g., the mayor)  
properly executes, and the unit of local government submits, the “Certifications and  
Assurances by the Chief Executive of the Applicant Government” attached to this solicitation  
as Appendix I.  

OJP will not deny an application for an FY 2017 award for failure to submit these  
“Certifications and Assurances by the Chief Executive of the Applicant Government” by the  
application deadline, but a unit of local government will not receive award funds (and its  
award will include a condition that withholds funds) until it submits these certifications and  
assurances, properly executed by the chief executive of the unit of local government (e.g.,  
the mayor).  

11. Certification of Compliance with 8 U.S.C.  § 1373 by the  Chief Legal Officer  of the  
Applicant  Government  
The chief legal officer of an applicant unit of local government (e.g., the General Counsel) is  
to carefully review the “State or Local Government: FY 2017 Certification of Compliance with  
8 U.S.C. § 1373” that is attached as Appendix II to this solicitation. If the chief legal officer  
determines that he or she may execute the certification, the unit of local government is to  
submit the certification as part of its application. (Note: this requirement does not apply to  
Indian tribal governments.)  

As discussed further below, a unit of local government (other than an Indian tribal  
government) applicant will be unable  to  make  a  valid  award  acceptance  of an FY 2017 JAG  
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award unless and until a properly executed certification by its chief legal officer is received  
by OJP on or before the day the unit of local government submits an executed award  
document.  

12. Additional Attachments  

(a)  Applicant  Disclosure of Pending Applications  
Each applicant is to disclose whether it has (or is proposed as a subrecipient under) any  
pending applications for federally funded grants or cooperative agreements that (1)  
include requests for funding to support the same project being proposed in the  
application under this solicitation and (2) would cover identical cost items outlined in the  
budget submitted to OJP as part of the application under this solicitation. The applicant  
is to disclose applications made directly to federal awarding agencies, and also  
applications for subawards of federal funds (e.g., applications to State agencies that will  
subaward (“subgrant”) federal funds).  

OJP seeks this information to help avoid any inappropriate duplication of funding.  
Leveraging multiple funding sources in a complementary manner to implement  
comprehensive programs or projects is encouraged and is not seen as inappropriate  
duplication.  

Each applicant that has one or more pending applications as described above is to  
provide the following information about pending applications submitted within the last 12  
months:  

• The federal or State funding agency  
• The solicitation name/project name  
• The point of contact information at the applicable federal or State funding agency  

Federal  or  State  
Funding  Agency  

DOJ/Office of  
Community  
Oriented Policing  
Services (COPS)  

Solicitation  
Name/Project  
Name  

COPS Hiring  S
Program  

Name/Phone/Email  for Point  of  Contact at  
Federal  or  State Funding  Agency  

Jane Doe, 202/000-0000; jane.doe@usdoj.gov  AMPLE  
Health & Human  
Services/  
Substance Abuse  
and Mental Health  
Services  
Administration  

Drug-Free  
Communities  
Mentoring  
Program/ North  
County Youth  
Mentoring  
Program  

John Doe, 202/000-0000; john.doe@hhs.gov  

Each applicant should include the table as a separate attachment to its application. The  
file should be named “Disclosure of P  on  ending Applications.” The applicant Legal Name  
the application must match the entity named on the disclosure of pending applications  
statement.  
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Any applicant that does not have any pending applications as described above is to  
submit, as a separate attachment, a statement to this effect: “[Applicant Name on SF-
424] does not have (and is not proposed as a subrecipient under) any pending  
applications submitted within the last 12 months for federally funded grants or  
cooperative agreements (or for subawards under federal grants or cooperative  
agreements) that request funding to support the same project being proposed in this  
application to OJP and that would cover identical cost items outlined in the budget  
submitted as part of this application.”  

(b)  Research  and Evaluation  Independence and Integrity (if  applicable)  
If an application involves research (including research and development) and/or  
evaluation, the applicant must demonstrate research/evaluation independence and  
integrity, including appropriate safeguards, before it may receive award funds. The  
applicant must demonstrate independence and integrity regarding both this proposed  
research and/or evaluation, and any current or prior related projects.  

Each application should include an attachment that addresses both i. and ii. below.  

i.  For purposes of this solicitation, each applicant is to document research and  
evaluation independence and integrity by including one of the following two  
items:  

a.  A specific assurance that the applicant has reviewed its application to  
identify any actual or potential apparent conflicts of interest (including  
through review of pertinent information on the principal investigator, any  
co-principal investigators, and any subrecipients), and that the applicant  
has identified no such conflicts of interest—whether personal or financial  
or organizational (including on the part of the applicant entity or on the  
part of staff, investigators, or subrecipients)—that could affect the  
independence or integrity of the research, including the design, conduct,  
and reporting of the research.  

OR  

b.  A specific description of actual or potential apparent conflicts of interest  
that the applicant has identified—including through review of pertinent  
information on the principal investigator, any co-principal investigators,  
and any subrecipients—that could affect the independence or integrity of  
the research, including the design, conduct, or reporting of the research.  
These conflicts may be personal (e.g., on the part of investigators or other  
staff), financial, or organizational (related to the applicant or any  
subrecipient entity). Some examples of potential investigator (or other  
personal) conflict situations are those in which an investigator would be in  
a position to evaluate a spouse’s work product (actual conflict), or an  
investigator would be in a position to evaluate the work of a former or  
current colleague (potential apparent conflict). With regard to potential  
organizational conflicts of interest, as one example, generally an  
organization would not be given an award to evaluate a project, if that  
organization had itself provided substantial prior technical assistance to  
that specific project or a location implementing the project (whether  
funded by OJP or other sources), because the organization in such an  
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instance might appear to be evaluating the effectiveness of its own prior  
work. The key is whether a reasonable person understanding all of the  
facts would be able to have confidence that the results of any research or  
evaluation project are objective and reliable. Any outside personal or  
financial interest that casts doubt on that objectivity and reliability of  an  
evaluation or research product is a problem and must be disclosed.  

ii.  In addition, for purposes of this solicitation, each applicant is to address possible  
mitigation of research integrity concerns by including, at a minimum, one of the  
following two items:  

a.  If an applicant reasonably believes that no actual or potential apparent  
conflicts of interest (personal, financial, or organizational) exist, then the  
applicant should provide a brief narrative explanation of how and why it  
reached that conclusion. The applicant also is to include an explanation of  
the specific processes and procedures that the applicant has in place, or  
will put in place, to identify and prevent (or, at the very least, mitigate) any  
such conflicts of interest pertinent to the funded project during the period  
of performance. Documentation that may be helpful in this regard may  
include organizational codes of ethics/conduct and policies regarding  
organizational, personal, and financial conflicts of interest. There is no  
guarantee that the plan, if any, will be accepted as proposed.  

OR  

b.  If the applicant has identified actual or potential apparent conflicts of  
interest (personal, financial, or organizational) that could affect the  
independence and integrity of the research, including the design, conduct,  
or reporting of the research, the applicant is to provide a specific and  
robust mitigation plan to address each of those conflicts. At a minimum,  
the applicant is expected to explain the specific processes and  
procedures that the applicant has in place, or will put in place, to identify  
and eliminate (or, at the very least, mitigate) any such conflicts of interest  
pertinent to the funded project during the period of performance.  
Documentation that may be helpful in this regard may include  
organizational codes of ethics/conduct and policies regarding  
organizational, personal, and financial conflicts of interest. There is no  
guarantee that the plan, if any, will be accepted as proposed.  

OJP will assess research and evaluation independence and integrity based on  
considerations such as the adequacy of the applicant’s efforts to identify factors that  
could affect the objectivity or integrity of the proposed staff and/or the applicant entity  
(and any subrecipients) in carrying out the research, development, or evaluation activity;  
and the adequacy of the applicant’s existing or proposed remedies to control any such  
factors.  

(c)  Local Governing Body Review  
Applicants must submit information via the Certification and Assurances by the Chief  
Executive (See Appendix I) which documents that the JAG application was made  
available for review by the governing body of the unit of local government, or to an  
organization designated by that governing body, for a period that was not less than 30  
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days before the application was submitted to BJA. The same Chief Executive  
Certification will also specify that an opportunity to comment on this application was  
provided to citizens prior to the application submission to the extent applicable law or  
established procedures make such opportunity available. In the past, this has been  
accomplished via submission of specific review dates; now OJP will only accept a chief  
executive’s certification to attest to these facts. Units of local government may continue  
to submit actual dates of review should they wish to do so, in addition to the submission  
of the Chief Executive Certification.  

How  to Apply  
An applicant must submit its application through the Grants Management System (GMS), which  
provides support for the application, award, and management of awards at  .OJP Each applicant  
entity must register  in GMS for  each specific funding  opportunity.  Although the registration  
and submission deadlines are the same, OJP urges each applicant entity to register promptly,  
especially if this is the first time the applicant is using the system. Find complete instructions on  
how to register and submit an application in GMS at www.ojp.gov/gmscbt/. An applicant that  
experiences technical difficulties during this process should email GMS.HelpDesk@usdoj.gov or  
call 888–549–9901 (option 3), 24 hours every day, including during federal holidays. OJP  
recommends that each applicant register promptly to prevent delays in submitting an  
application package by the deadline.  

Note  on  ile Types:  GMS does  accept  executable file types  as  application  F  not  
attachments. These disallowed file types include, but are not limited to, the following  
extensions: “.com,” “.bat,” “.exe,” “.vbs,” “.cfg,” “.dat,” “.db,” “.dbf,” “.dll,” “.ini,” “.log,” “.ora,” “.sys,”  
and “.zip.”  

Every applicant entity must comply with all applicable System for Award Management (SAM)  
and unique entity identifier (currently, a Data Universal Numbering System [DUNS] number)  
requirements. If an applicant entity has not fully complied with applicable SAM and unique  
identifier requirements by the time OJP makes award decisions, OJP may determine that the  
applicant is not qualified to receive an award and may use that determination as a basis for  
making the award to a different applicant.  

All applicants should complete the following steps:  

1.  Acquire  a unique entity identifier (DUNS number).  In general, the Office of Management  
and Budget requires every applicant for a federal award (other than an individual) to include a  
“unique entity identifier” in each application, including an application for a supplemental award.  
Currently, a DUNS number is the required unique entity identifier.  

A DUNS number is a unique nine-digit identification number provided by the commercial  
company Dun and Bradstreet. This unique entity identifier is used for tracking purposes, and to  
validate address and point of contact information for applicants, recipients, and subrecipients. It  
will be used throughout the life cycle of an OJP award. Obtaining a DUNS number is a free,  
one-time activity. Call Dun and Bradstreet at 866–705–5711 to obtain a DUNS number or apply  
online at www.dnb.com. A DUNS number is usually received within 1–2 business days.  

2.  Acquire  registration with the SAM.  SAM is the repository for certain standard information  
about federal financial assistance applicants, recipients, and subrecipients. All applicants for  
OJP awards (other than individuals) must maintain current registrations in the SAM database.  
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Each applicant must update  or  renew  its SAM  registration at  least  annually to maintain an  
active status. SAM registration and renewal can take as long as 10 business days to complete.  

Information about SAM registration procedures can be accessed at https://www.sam.gov/.  

3.  Acquire  a GMS username  and password. New users must create a GMS profile by  
selecting the “First Time User” link under the sign-in box of the GMS home page. For more  
information on  to  to www.ojp.gov/gmscbt. Phow  register in GMS, go  reviously registered  
applicants should ensure, prior to applying, that the user profile information is up-to-date in GMS  
(including, but not limited to, address, legal name of agency and authorized representative) as  
this information is populated in any new application.  

4.  Verify the  SAM (formerly CCR)  registration in GMS. OJP requires each applicant to verify  
its SAM registration in GMS. Once logged into GMS, click the “CCR Claim” link on the left side  
of the default screen. Click the submit button to verify the SAM (formerly CCR) registration.  

5.  Search for the funding opportunity on  GMS.  After logging into GMS or completing the  
GMS profile for username and password, go to the “Funding Opportunities” link on the left side  
of the page. Select BJA and FY 17 Edward Byrne Memorial Local Justice  Assistance Grant  
(JAG) Program.  

6.  Register by selecting the  “Apply Online” button  associated with the funding  
opportunity title.  The search results from step 5 will display the “funding opportunity”  
(solicitation) title along with the registration and application deadlines for this solicitation. Select  
the “Apply Online” button in the “Action” column to register for this solicitation and create an  
application in the system.  

7.  Follow  the  directions in  GMS to  submit  an application consistent with this  
solicitation.  Once the application is submitted, GMS will display a confirmation screen stating  
the submission was successful. Important: In some instances, applicants must wait for GMS  
approval before submitting an application. OJP urges each applicant to submit its application at  
least  72 hours prior to the application due date.  

Note:  Application Versions  
If an applicant submits multiple versions of the same application, OJP will review only the most  
recent system-validated version submitted.  

Experiencing Unforeseen  GMS Technical Issues  
An applicant that experiences unforeseen GMS technical issues beyond its control that prevent  
it from submitting its application by the deadline may contact the GMS Help Desk or the SAM  
Help Desk (Federal Service Desk) to report the technical issue and receive a tracking number.  
The applicant is expected to email the NCJRS Response Center identified in the Contact  
Information section on the title page within 24 hours  after the application  deadline to request  
approval to submit its application after the deadline. The applicant’s email must describe the  
technical difficulties, and must include a timeline of the applicant’s submission efforts, the  
complete grant application, the applicant’s DUNS number, and any GMS Help Desk or SAM  
tracking number(s).  

Note:  OJP does not  automatically approve  requests to submit  a late  application. After  
OJP reviews the applicant’s request, and contacts the GMS Help Desk to verify the reported  
technical issues, OJP will inform the applicant whether the request to submit a late application  
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has been approved or denied. If OJP determines that the untimely application submission was  
due to the applicant’s failure to follow all required procedures, OJP will deny the applicant’s  
request to submit its application.  

The following conditions generally are insufficient to justify late submissions to OJP solicitations:  

• Failure to register in SAM or GMS in sufficient time (SAM registration and renewal can  
take as long as 10 business days to complete.)  

• Failure to follow GMS instructions on how to register and apply as posted on the GMS  
website  

• Failure to follow each instruction in the OJP solicitation  
• Technical issues with the applicant’s computer or information technology environment  

such as issues with firewalls  

E.  Application  Review  Information  

Review  Process  
OJP is committed to ensuring a fair and open process for making awards. BJA reviews the  
application to make sure that the information presented is reasonable, understandable,  
measurable, and achievable, as well as consistent with the solicitation. BJA will also review  
applications to help ensure that JAG program-statute requirements have been met.  

P  to  art  are  also  ursuant  the (DOJ) P  200 Uniform Requirements, before awards  made, OJP  
reviews information related to the degree of risk posed by applicants. Among other things, to  
help assess whether an applicant that has one or more prior federal awards has a satisfactory  
record with respect to performance, integrity, and business ethics, OJP checks whether the  
applicant is listed in SAM as excluded from receiving a federal award. In addition, if OJP  
anticipates that an award will exceed $150,000 in federal funds, OJP also must review and  
consider any information about the applicant that appears in the non-public segment of the  
integrity and performance system accessible through SAM (currently, the Federal Awardee  
P  IIS”).  erformance and Integrity Information System; “FAP  

Important  note on F  at its option, may review and comment on any  APIIS:  An applicant,  
information about itself that currently appears in FAPIIS and was entered by a federal awarding  
agency. OJP will consider any such comments by the applicant, in addition to the other  
information in FAPIIS, in its assessment of the risk posed by the applicant.  

The evaluation of risks goes beyond information in SAM, however. OJP itself has in place a  
framework for evaluating risks posed by applicants. OJP takes into account information  
pertinent to matters such as—  

1.  Applicant financial stability and fiscal integrity  
2.  Quality of the management systems of the applicant, and the applicant’s ability to meet  

prescribed management standards, including those outlined in the DOJ Grants Financial  
Guide  

3.  Applicant’s history of performance under OJP and other DOJ awards (including  
compliance with reporting requirements and award conditions), as well as awards from  
other federal agencies  
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4.  Reports and findings from audits of the applicant, including audits under the (DOJ) Part  
200 Uniform Requirements  

5.  Applicant's ability to comply with statutory and regulatory requirements, and to effectively  
implement other award requirements  

Absent explicit statutory authorization or written delegation of authority to the contrary, the  
Assistant Attorney General will make all final award decisions.  

F. Federal Award Administration Information  

Federal Award Notices  
OJP expects to issue award notifications by September 30, 2017. OJP sends award  
notifications by email through GMS to the individuals listed in the application as the point of  
contact and the authorizing official. The email notification includes detailed instructions on how  
to access and view the award documents, and steps to take in GMS to start the award  
acceptance process. GMS automatically issues the notifications at 9:00 p.m. eastern time on  
the award date.  

NOTE:  In order validly to accept an  rogram, a unit of local  award under the FY 2017 JAG P  
government (other than an Indian tribal government) must submit to GMS the certification by its  
chief legal officer regarding compliance with 8 U.S.C. § 1373, executed using the form that  
appears in Appendix II. (The form also may be downloaded at  
https://ojp.gov/funding/Explore/SampleCertifications-8USC1373.htm.) Unless the executed  
certification either (1) is submitted to OJP together with the signed award document or (2) is  
uploaded in GMS no later than the day the signed award document is submitted, OJP will  
reject  as invalid any submission by a unit of local government (other than an Indian tribal  
government) that purports to accept an award under this solicitation.  

Rejection of an initial submission as an invalid award acceptance is not a denial of the award.  
Consistent with award requirements, once the unit of local government does  submit the  
necessary certification regarding 8 U.S.C. § 1373, the unit of local government will be permitted  
to submit an award document executed by the unit of local government on or after the date of  
that certification.  

Also, in order for a unit of local government applicant validly to accept an award under the FY  
2017 JAG Program, an individual with the necessary authority to bind the applicant will be  
required to log in; execute a set of legal certifications and a set of legal assurances; designate a  
financial point of contact; thoroughly review the award, including all  award conditions; and sign  
and accept the award. The award acceptance process requires physical signature of the award  
document by the authorized representative and the scanning of the fully executed award  
document (along with the required certification regarding 8 U.S.C. § 1373, if not already  
uploaded in GMS) to  .OJP  

Statutory and Regulatory Requirements; Award Conditions  
If selected for funding, in addition to  -implementing the funded project consistent with the OJP  
approved application, the recipient must comply with all award requirements (including all award  
conditions), as well as all applicable requirements of federal statutes and regulations (including  
those referred to in assurances and certifications executed as part of the application or in  
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connection with award acceptance, and administrative and policy requirements set by statute or  
regulation).  

OJP strongly encourages prospective applicants to review information on post-award legal  
requirements generally applicable to FY 2017 OJP awards and common OJP award conditions  
prior to submitting an application.  

Applicants should consult the “Overview of Legal Requirements Generally Applicable to OJP  
Grants and Cooperative Agreements - FY 2017 Awards,” available in the OJP Funding  
Resource Center. In addition, applicants should examine the following two legal documents, as  
each successful applicant must execute both documents in GMS before it may receive any  
award funds.  

• Certifications Regarding Lobbying; Debarment, Suspension and Other Responsibility  
Matters; and Drug-Free Workplace Requirements  

• OJP Certified Standard Assurances (attached to this solicitation as Appendix IV)  

The web pages accessible through the “Overview of Legal Requirements Generally Applicable  
to OJP Grants and Cooperative Agreements - FY 2017 Awards” are intended to give applicants  
for OJP awards a general overview of important statutes, regulations, and award conditions that  
apply to many (or in some cases, all) OJP grants and cooperative agreements awarded in FY  
2017. Individual OJP awards typically also will include additional award conditions. Those  
additional conditions may relate to the particular statute, program, or solicitation under which the  
award is made; to the substance of the funded application; to the recipient's performance under  
other federal awards; to the recipient's legal status (e.g., as a for-profit entity); or to other  
pertinent considerations.  

Individual FY 2017 JAG awards will include two new express conditions that, with respect to the  
“program or activity” that would be funded by the FY 2017 award, are designed to ensure that  
States and units of local government that receive funds from the FY 2017 JAG award: (1) permit  
personnel of the U.S. Department of Homeland Security (DHS) to access any correctional or  
detention facility in order to meet with an alien (or an individual believed to be an alien) and  
inquire as to his or her right to be or remain in the United States and (2) provide at least 48  
hours’ advance notice to DHS regarding the scheduled release date and time of an alien in the  
jurisdiction’s custody when DHS requests such notice in order to take custody of the alien  
pursuant to the Immigration and Nationality Act.  

Compliance with the requirements of the two foregoing new award conditions will be an  
authorized and priority purpose of the award. The reasonable costs (to the extent not  
reimbursed under any other federal program) of developing and putting into place statutes,  
rules, regulations, policies, or practices as required by these conditions, and to honor any duly  
authorized requests from DHS that is encompassed by these conditions, will be allowable costs  
under the award.  

General Information about  Post-Federal Award Reporting Requirements  
A unit of local government recipient of an award under this solicitation will be required to submit  
the following reports and data:  
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Required reports. Recipients typically must submit quarterly financial status reports, semi-
annual progress reports, final financial and progress reports, and, if  applicable, an annual  
audit report in accordance with the (DOJ) P  200 Uniform Requirements  specific award  art  or  
conditions. Future awards and fund drawdowns may be withheld if reports are delinquent.  
(In appropriate cases, OJP may require additional reports.)  

Awards that exceed $500,000 will include an additional condition that, under specific  
circumstances, will require the recipient to  IIS) information  civil, criminal,  report (to FAP  on  
and administrative proceedings connected with (or connected to the performance of) either  
the OJP award or any other grant, cooperative agreement, or procurement contract from the  
federal government. Additional information on this reporting requirement appears in the text  
of the award condition posted on the OJP website at: https://ojp.gov/funding/FAPIIS.htm  

Data on performance measures. In addition to required reports, each recipient of an award  
under this solicitation also must provide data that measure the results of the work done  
under the award. To demonstrate program progress and success, as well as to assist DOJ  
with fulfilling its responsibilities under GP  RA Modernization Act of 2010, OJP  RA and the GP  
will require State recipients to provide accountability metrics data. Accountability metrics  
data must  erformance Measurement Tool (P  at  be submitted through BJA’s P  MT), available  
https://bjapmt.ojp.gov. The accountability measures are available at:  
https://bjapmt.ojp.gov/help/jagdocs.html. (Note that if a law enforcement agency receives  
JAG funds from a State, the State must submit quarterly accountability metrics data related  
to training that officers have received on use of force, racial and ethnic bias, de-escalation of  
conflict, and constructive engagement with the public.)  

OJP may restrict access to award funds if a recipient of an OJP award fails to report  
required performance measures data in a timely manner.  

G.  Federal Awarding Agency Contact(s)  

For OJP contact(s), see the title page of this solicitation.  

For contact information for GMS, see the title page.  

H.  Other  Information  

Freedom  of Information  Act  and Privacy Act  (5 U.S.C.  § 552 and 5 U.S.C.  § 552a)  
All applications submitted to OJP (including all attachments to applications) are subject to the  
federal Freedom of Information Act (FOIA) and to  rivacy Act. By law, DOJ may withhold  the P  
information that is responsive to a request pursuant to FOIA if DOJ determines that the  
responsive information either is protected under the P  or  one  rivacy Act  falls within the scope of  
of nine statutory exemptions under FOIA. DOJ cannot agree in advance of a request pursuant  
to FOIA not to release some or all portions of an application.  

In its review of records that are responsive to a FOIA request, OJP will withhold information in  
those records that plainly falls within the scope of the P  or  of the statutory  rivacy Act  one  
exemptions under FOIA. (Some examples include certain types of information in budgets, and  
names and contact information for project staff other than certain key personnel.) In appropriate  
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circumstances, OJP will request the views of the applicant/recipient that submitted a responsive  
document.  

For example, if OJP receives a request pursuant to FOIA for an application submitted by a  
nonprofit or for-profit organization or an institution of higher education, or for an application that  
involves research, OJP typically will contact the applicant/recipient that submitted the  
application and ask it to identify—quite precisely—any particular information in the application  
that applicant/recipient believes falls under a FOIA exemption, the specific exemption it believes  
applies, and why. After considering the submission by the applicant/recipient, OJP makes an  
independent assessment regarding withholding information. OJP generally follows a similar  
process for requests pursuant to FOIA for applications that may contain law-enforcement  
sensitive information.  

Provide  Feedback  to OJP  
To assist OJP in improving its application and award processes, OJP encourages applicants to  
provide feedback on this solicitation, the application submission process, and/or the application  
review process. P  to  SolicitationFeedback@usdoj.gov.rovide feedback  OJP  

IMPORTANT:  This email is for feedback and suggestions only. OJP does not  reply to  
messages it receives in this mailbox. A prospective applicant that has specific questions on any  
program or technical aspect of the solicitation must  use the appropriate telephone number or  
email listed on the front of this solicitation document to obtain information. These contacts are  
provided to help ensure that prospective applicants can directly reach an individual who can  
address specific questions in a timely manner.  

If you are interested in being a reviewer for other OJP grant applications, please email your  
résumé to ojppeerreview@lmsolas.com. (Do not send your résumé to the OJP Solicitation  
Feedback email account.) Note:  Neither you nor anyone else from your organization or entity  
can be a peer reviewer in a competition in which you or your organization/entity has submitted  
an application.  
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Application  Checklist  

Edward Byrne  Memorial Justice  Assistance  Grant  (JAG) Program:  

FY 2017 Local Solicitation  

This application checklist has been created as an aid in developing an application.  

What an  Applicant  Should Do:  

Prior  to  Registering  in  GMS:  
_____ Acquire a DUNS Number  (see page 27)  
_____ Acquire or renew registration with SAM  (see page 27)  
To  Register  with  GMS:  
_____ For new users, acquire a GMS username and password*  (see page 27)  
_____ For existing users, check GMS username and password* to ensure account access  

(see page 27)  
_____ Verify SAM registration in GMS  (see page 27)  
_____ Search for correct funding opportunity in GMS  (see page 27)  
_____ Select correct funding opportunity in GMS  (see page 27)  
_____  Register by selecting the “Apply Online” button associated with the funding opportunity  
title  (see page 27)  
_____  Read OJP policy and guidance on conference approval, planning, and reporting  

available at  ostawardRequirements/chapter3.10a.htmojp.gov/financialguide/DOJ/P  
(see page 14)  

_____ If experiencing technical difficulties in GMS, contact the NCJRS Response Center  
(see page 2)  

*P  –  users  reminded that while password  capabilities exist,  assword Reset Notice  GMS  are  reset  
this function is only associated with points of contact designated within GMS at the time the  
account was established. Neither OJP nor the GMS Help Desk will initiate a password reset  
unless requested by the authorized official or a designated point of contact associated with an  
award or application.  

Overview  of Post-Award Legal Requirements:  

_____ Review the “Overview of Legal Requirements Generally Applicable to OJP Grants and  
Cooperative Agreements - FY 2017 Awards” in the OJP Funding Resource Center.  

Scope Requirement:  

_____ The federal amount requested is within the allowable limit(s) of the FY 2017 JAG  
Allocations List as listed on BJA’s JAG web page.  
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What an  Application Should Include:  

_____ Application for Federal Assistance (SF-424)  (see page 16)  
_____ Project Abstract  (see page 16)  
_____ Program Narrative  (see page 17)  
_____ Budget Detail Worksheet  (see page 18)  
_____ Budget Narrative  (see page 18)  
_____ Indirect Cost Rate Agreement (if applicable)  (see page 21)  
_____ Tribal Authorizing Resolution (if applicable)  (see page 21)  
_____ Financial Management and System of Internal Controls Questionnaire  (see page 22)  
_____ Disclosure of Lobbying Activities (SF-LLL) (if  applicable)  (see page 22)  
_____ Certifications and Assurances by Chief Executive  (see page 22)  
_____ Certification of Compliance with 8 U.S.C. § 1373 by Chief Legal Officer (Note: this  
requirement does not apply to Indian tribal governments.)  (see page 23)  
_____ OJP Certified Standard Assurances  (see page 40)  
_____ Additional Attachments  
_____  Applicant Disclosure of P  (see page 23)  ending Applications  
_____  Research and Evaluation Independence and Integrity (if applicable)  

(see page 24)  
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Appendix I  

Certifications and Assurances  by the Chief Executive  of  the  

Applicant  Government  

Template for  use by chief  executive  of  the  “Unit  of local government”  

(e.g.,  the mayor)  

Note: By law, for purposes of the JAG P  term “unit of local government ” includes arogram, the  
town, township, village, parish, city, county, borough, or other general purpose political  
subdivision of  a state; or, it may also be a federally recognized Indian tribal government that  
performs law enforcement functions (as determined by the Secretary of the Interior). A unit of  
local government may be any law enforcement district or judicial enforcement district  
established under applicable State law with authority to independently establish a budget and  
impose taxes; for example, in Louisiana, a unit of local government means a district attorney or  
parish sheriff.  
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Appendix II  

State  or  Local Government:  

Certification of Compliance with 8 U.S.C.  § 1373  

Template for  use by the  chief  legal  officer  of  the “Local Government”  

(e.g.,  the General Counsel)  (Note: this Certification is not required by Indian tribal  

government applicants.)  

Available  for  download at:  
https://ojp.gov/funding/Explore/SampleCertifications-8USC1373.htm  
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Appendix III  

8 U.S.C. § 1373  (as in effect on June 21, 2017)  

Communication  between  government  agencies  and  the  Immigration  
and Naturalization Service  

(a) In  general  

Notwithstanding any other provision of Federal, State, or local law, a Federal, State, or local  
government entity or official may not prohibit, or in any way restrict, any government entity or  
official from sending to, or receiving from, the Immigration and Naturalization Service  
information regarding the citizenship or immigration status, lawful or unlawful, of any individual.  

(b) Additional  authority of government  entities  

Notwithstanding any other provision of Federal, State, or local law, no person or agency may  
prohibit, or in any way restrict, a Federal, State, or local government entity from doing any of the  
following with respect to information regarding the immigration status, lawful or unlawful, of any  
individual:  

(1) Sending such information to, or requesting or receiving such information from, the  
Immigration and Naturalization Service.  
(2) Maintaining such information.  
(3) Exchanging such information with any other Federal, State, or local government entity.  

(c) Obligation to  respond  to inquiries  

The Immigration and Naturalization Service shall respond to an inquiry by a Federal, State, or  
local government agency, seeking to verify or ascertain the citizenship or immigration status of  
any individual within the jurisdiction of the agency for any purpose authorized by law, by  
providing the requested verification or status information.  

See  also  provisions set out at (or referenced in) 8 U.S.C. § 1551 note (“Abolition … and  
Transfer of Functions”)  
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