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July 2, 2001
Page 2

I believe that Jeff Sutton would be an excellent federal appellate judge. He is a very
bright, articulate and personable individual who values fairness highly. He is also a competent
and experienced appellate lawyer. Indeed, Jeff's qualifications for such a position should be
evident from perusal of his resume. 1 do not regard him as a predictable ideologue, and believe
that your committee will reach the same conclusion after his hearing before you. I recommend
and support his confirmation without reservation.

Thank you for your attention and consideration.

Sincerely yours,

FK"X“ Béy*mw%/ ' Q‘_‘t—\L

Dean Emeritus ‘
The Ohio State University College of Law
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. Arent Fox Kintner Plotkin & Kahn, PLLC
I * Amllt FOX 1050 Connecticut Avenue, NW
Washington, DC 20036-5339
ATTORNEYS AT LAW Phone 202/857-8000

Fax 202/857-8395
www.arentfox.com

Bonnie Campbell
202/857-6041
campbelil.bonnie@arentfox.com

January 7, 2003

The Honorable Patrick J. Leahy
Chairman, Senate Judiciary Committee
United States Senate

433 Russell Senate Office Building
Washington, DC 20510

The Honorable Orrin G. Hatch

Ranking Member, Senate Judiciary Committee
United States Senate

104 Hart Senate Office Building

Washington, DC 20510

Re: Nomination of Jeffrey 8. Sutton to the Sixth Circuit
Dear Senator Leahy and Senator Hatch:

I am writing to urge the prompt confirmation of Jeffrey S. Sutton to the United States Court of
Appeals for the Sixth Circuit. I believe that Mr. Sutton is eminently qualified and would be a
great asset to the federal judiciary.

Mr. Sutton is one of the top appellate advocates in the country, having argued twelve cascs in the
United States Supreme Court, with a 9-2 record (and one case pending). In the 2000-2001 Term,
he argued more cases than any other private attorney in the country, and won all four of them.

And in Hohn v. United States, 524 U.S. 236 (1998), the Court sua sponte appointed Mr. Sutton to
argue the case as a friend of the Court. When he served as the State Solicitor of Ohio, the National
Association of Attorneys General presented Mr. Sutton with a Best Brief Award for practice in the
United States Supreme Court an unprecedented four years in a row. And this month, the
American Lawyer included Mr. Sutton in its list of the top forty-five lawyers in the country under
the age of forty-five.

I understand that some legal arguments Mr. Sutton has made in the course of representing clients
have aroused some controversy in connection with his nomination. Having recent experience
myself with the judicial confirmation process, I strongly urge the Senate to reject any unfair
inference that Mr. Sutton's personal views must coincide with positions he has advocated on
behalf of clients, It is, of course, the role of the advocate to raise the strongest available arguments
on behalf of a client's litigation position regardless of the lawyer's personal convictions on the
proper legal, lct alone policy, outcome of the case. I am confident that Mr. Sutton has the ability,
temperament, and objectivity to be an excellent judge.

WASHINGTON, DC NEW YORK
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RICHARD A. CURDRAY
4500 Grove City Read
Grove City, Qhio 43123

Tedephone Faasindle:-
[{>T}} uM'sn {814) S3g9-3888

Jannary 3, 2005

The Hore Pawiek T. Leahy
Chwinman, Senate Judiciary Commitee

433 Russell Semmte Office Building
Washington, D.C. 20510

Dear Senesor Laahy,

1 am writing w recommend Jeffrey Suton, who has been nomigated to serve as e Judge
on the U,S, Comurt of Appeals for the Stxth Circudy, in the highest posgible teyms, 1 oem sgy with
groat assurance et be has al) of the qualities necessary to be an execllenr judge, including
outsnding intellect. considerahle expericace, deep persopal integrity, an tausuafly considersre
temperames, and strong character,

To pur my thoughts about feff Suman in perspective, Lem 2 lawyer gnd law prefessar, and
I have long beea favolved in Democratic politics here in Olno, Over the years, ] have served ag an
elected represantative in the Ohio Lagislainre, as Chio's flys Stare Selicitor {appointed by our
previous Democratic Attomey General Lee Fisher), and ] pow serve as the elected Treasurer here
in Fragklin County. My stropg recommendation of Jeff thus transcends partisan cansidegmrians
#nd is based on my own personal knewicdee of him as a friend apd colleaguc for moxe than a
deecade. He is the kind of person who deserves m be on the berxch, amd the bench deserves to
bave judges like him halping © decide fedeal cases,

I heve known Jeff m many differem confexts. We worked 1ogemher for & dme in the samme
law firmy here. We have mught many of (bs satne clasees es adjunce profesecrs 31 the Ohio State
University College of Law, tacluding some that we have mught together. As I mentioned 2bova, 1
was gppotuced as Ohio’s frst Sate Solieiter, in order to repraacnot the Suz of Chio in front of the
Ohio and United States Supreme Courts. Jeff succeeded me in that position and served there for
four years with exceptional distincdon. His ebiliies were recognizad not only by the bipartisen
body of the National Aseociation of Atrroeys Qepecal, which singlsd him out for acveral awards,
but by the Unitod Staites Supremes Court ielf, which wenr oux of its way to sppoint him as
counsel 10 répresent an indigent defepdant in a capital case, which is & vary rare occurrence,
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SENATOR BOB DOLE
901 15TH STREETY, N.W.
SUITE 410
WASHINGTON, D.C. 20005

Januery 16, 2003

The Honerable Orrin G. Hatch
Chairman

Committee on the Judiciary
United States Scnate
Washington, D.C. 20510

Dear Mr. Chairman:

On May 9 of 2001, President Bush nominated to a vacancy on the U.S, Court of Appeals
for the Sixth Circuit one of the most distinguished lawyers in the United States: Jeffrey S. Sutton
of Columbus, Ohio. I ask thal you join me in backing Jeff’s nomination, which I support in part
because of his demonstrated commiument to safeguarding the rights of all Americans—especially
those of persons with disabilities.

As you know, some in the disability-rights community—for whom I have great respect
and with whorn 1 have had the privilege of working in the past, including during our joint cfforts
to pass the landmark Americans with Disabijlities Act in 1990—have raised questions about
Jeff's nominarion. [ believe that these criticisms miss the mark, and do s¢ by a wide margin. For
during his career as a lawyer, both as an Ohio government official and in private practice, Jeff
Surton has gone out of his way to defend the interests of the disabled.

In 1996, JefF tried to convince the Ohio Supreme Court thatr Case Western Reserve
University had unlawfully discriminated against Chery! Fischer, who is blind, when it refused to
admit her to its medical school solely on the basis of her disability. Jeff actively sought out the
opportunity to represent Ms. Fischer, and he was passionately dedicated to her cause, Butdon’t
take my word for it. Here's what Ms. Fischer has to say:

Working for the State, Jeff took my case on, firmly convinced I had been

wronged. I recall with much pride just how committed Jeff was to my cause. He
helieved in my position. He cared and listened and wanted badly to win for me. [
recall well sitting in the courtroomn of the Ohio Supreme Court listening to Jeff
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present my case. It was then that [ realized just how fortunate [ was to have a
lawyer of Jeff’s caliber so devoted to working for me and the countless of others
with both similar disabilities and dreams.

Jeff fell just one vote short of prevailing, but his service to Ms. Fischer leaves no doubt as
to his commitment to defending the rights of the disabled.

Cheryl Fischer is not the only person with a disability to be helped by Jeff Sutton. Six
years later, Jeff was the lead counsel in a case brought by the National Coalition of Students with
Disabilities against the state of Ohio, his former employer. Jeff argued that Ohio universities
were failing to provide votcr-registration materials to their disabled students, in violation of the
federal “motor voter” law, As a direct result of Jeff's efforts, the National Coalition of Students
with Disabilities prevailed, and the state of Ohio was made to set up voter-assistance stations at
state colleges and universities.

Beyond representing them in court, Jeff Sutton has improved the lives of the disabled
through his service to a disability-rights group, Since 2000, Jeff has served on the Board of
Trustees of the Equal Justice Foundation, which provides free logal services to the
disadvantaged, including persons with disabilities. During his service, the Equal Justice
Foundatjon has filed lawsuits against three Ohio cities demanding that they make their sidewalks
wheelchair accessible. It bas sued an amuscment park tha flatly prohibited the disabled from
riding its rides. And it has represented a woman with a mental illness who lived in subsidized
housing, when her Jandlord tried to evict her on the ground ol her disability.

Again, those wha know Jeff Sutton best speak with great eloquence about his dedication
to the disabled. Kim Skaggs, the Executive Director of the Equal Justice Foundation, testifies
that:

] admired Mr. Sutton's abilities so much that, upon joining the Equal Justice
Foundation, 1 actively recruited him to become a member of the Equal Justice
Foundation's Board of Trustees. Much to his credit, Mr. Surton aceepted and has
been extremely supportive of the Foundation’s work. 1 believe that Mr. Sutton
posscsses all the necessary qualities to be an outstanding federal judge. | have no
hesivation whatsoever in suppoérting his nomination.

These arc not the actions of a man who is indifferent to the rights of persons with
disabilities. Although he defended the state of Alabama in an Americans With Disabilities Act
lawsuit, the complete picture of Jeff Sutton's career reveals a consistent concern about the
special burdens that the disabled face in their everyday lives, and an equally consistent
commitment to alleviaring those burdens. 1n all candor, I believe that my friends in the
disability-righta community should be actively supporting Jeff Sutton’s nomination. For we arc
not likely to find a more sympatheti¢ ear on the federal bench.

I do not write these words lightly. As you know. [ spent many years in the United States
Scnarte fighting for the rights of the disabled. 1 co-sponsored and worked hard for passage of the
1990 Americans with Disabilities. Act. 1 have no doubt that, if he is eonfirmed, Jeff Sutton will
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11501 Mayfield Road Apt. 902
Cleveland, OH 44106

May 21, 2001

The Honorable Senator Mike DeWine
Member of the Senate Judiciary Committee
140 Russell Senate Building

Washington, DC 20510

Dear Senator DeWine

A few weeks ago my sister called to tell me that President Bush
nominated Jeff Sutton to serve on the Sixth Circuit Court of Appeals. I was
thrilled to hear the news.

While working as Solicitor General for the State of Ohio, Jeff
represented me in a lawsuit the Ohio Civil Rights Commission brought against
Case Western Reserve University on my behalf. I sought but was denied
admission to the Case Western medical school. I alleged then, as I continue to
believe now, that'the school denied my application for one impermissible
reason: I'm blind. The Ohio Civil Rights Commission agreed with me. After a
thorough investigation, the Commission determined that I was otherwise
qualified for admission and that the school could make reasonable
accommodations to enable me to pursue training to become a psychiatrist.

The case worked its way through the Ohio courts and ultimately
landed in the Ohio Supreme Court. It was at this point that I first met Jeff
Sutton. Working for the State, Jeff took my case on, firmly convinced I had
been wronged. I recall with much pride just how committed Jeff was to my
cause. He believed in my position. He cared and listened and wanted badly to
win for me. I recall well sitting in the courtroom of the Ohio Supreme Court
listening to Jeff present my case. It was then that I realized just how fortunate
I was to have a lawyer of Jeff's caliber so devoted to working for me and the
countless of others with both similar disabilities and dreams.

Although I ultimately fell short in the courts, Jeff Sutton stood firm
by my side. My experience confirmed what President Bush understands: Our
nation would be greatly served with Jeff Sutton on the federal bench.

Sincerely yours,

Cheryl A. Fischer
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National Coalition for Students with Disabilities

Education and Legal Defense Fund
10560 Main Street Suite 417 Fairfax, VA 22030
(703) 267-6588 Phone (703) 267-6559 Phone (703) 267-6992 TTY

United States Senate

Committee on the Judiciary

224 Dirksen Senste Office Building
Washington, DC 20510

Phone: (202) 224-7703

Fax: (202) 224-9516

January 17, 2002
Dear Mr. .Chairman,

The National Coalition for Students with Disabiliries would like to express our
song support for the nomination of Jeffery Sutton 1o the United States Court of Appeals
for the Sixth Circuit.

The National Coalition for Students with Disabilities (N.C.S.D.) consists of
thousands of college students with disabilities nation-wide. Our mission is to expand
opportunities for our members by offering scholarships, leadership training, free legal
representation, and other types of assistance. We are the preeminent legal defense fund
for college students with disabilities. N.C.S.D. takes on cases of particular legal
significance or with the possibility of impacting a large number of our members and files
amicus briefs. Our efforts are focused upon developing legal interpretations favorable
to our members by crafting creative and persuasive argumeants.  Indirectly, N.C.8.D. 1s
concerned with judicial nominations, because they might relate 10 our future success.

N.C.S.D. would like 10 see a federal judiciary that is sensitive to the concerns of
people with disabilities and does not come to the bench with any prejudices about
physical or mental limitations of persons with disabilities. Whether it is winning the
Tour De France, climbing the highest mountains, or golfing in the PGA, people with

T disabilifiés &€ breaking new bafrier3 every day. Ilowevcr, aspeople with-disabitities ~—
push the envelope and enter new endeavors and careers they often run in stereotypes and
prejudice.  Although there is now a greater acceptance of individuals with physical
disabilities, a large percentage of Americans still harbor bias against individuals with
mental and emotional disabilities. N.C.S.D. looks for judicial nominees who are as free
as possible from bias and have an open mind about the potential of persons with
disabilities. Even though we might disagree with someone about an issue, the bottom
line is whether they will be fair to persons with disabilities beforc their court and apply
the facts to the law in an unbiased manner.

Unfortunately, many of my colleagues in the disability rights community do not
share our views the judicial nomination process and instead expect nominees (o agree
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with their clients views on specific legal issues. In recent days, I received a number of
requests for other organization to subscribe to various efforts to derail Mr. Sutton’s
nomination, because various individuals dislike legal positions Mr. Sutton has raken as an
attorney. N.C.S.D. has refused 10 sign onto the “Stop Sution Petition™. Instead,
N.C.8.D. would like 10 go on record swrongly supporting Mr. Sutton’s confirmation.

Petition proponents argue Mr. Sutton should not be confirmed, because he argued
the case Garrert v. Alabama before the Supreme Court and convinced the Justices that the
under Title I of the Americans with Disabilities Act could not be used to sue a state in
federal court, because the legislative record before Congress did not demonstrate a
pattern of diseriminarion against persens with disabilities in the area of cmploymen.
Absent this type of record, Congress could not exercise its powers under Article V of the
18" Amendment to suspend 11" Amendment immunity.  After the decision, the ball
was squarely in Congress® court. Congress had and continues to have the ability to
convene hearings and develop a thorough record to support abrogation of 1 b
Amendment Immunity. N.C.S:D. strongly objects to the Supreme Court’s-Garrete— . ..
decision. Many in the disability communiry including N.C.S.D. are disappointed ‘
Congress has not taken up the gauntler laid down by the Supreme Court. However, it is
grossly unfair to blame Jeffcry Sutton for this situation. The real underlying issue is
dissatisfaction with the Garrert decision rather than Mr. Sution personally. Efforts to
defeat Mr. Sutton would be far better spent on lobbying for legislation to overturn the
Garrett decision.

Second, an attorney in private practice handles numerous cases and clients. A
lawyer’s role in our system is not to put forward their own views bur rather to effectively
present their client’s views to the court and develop and present legal arguments to
support their client’s position. For example, a criminal defense lawyer regularly
represents persons whom they may dislike and present argument on behalf of clients that
they find personally revolting. If one assumed a lawyer subscribed to the views of all of
their clients, very few practicing attorneys would be considered qualified for the bench.
Certainly, an attorney has discretion in accepting cases. If asked by a client to present a
facially discriminatory stance to a court, the attorney could withdraw from the casc. Mr.
Sutton’s argument in Garrett was not offensive to persons with disabilites. He was not
arguing that persons with disabilities should not have a remedy for discrimination.

—.- —Rather he merely argued a state gavernment should not be subject to sujt in federal court
and could not be sued for damages. His argument did not preclude (1) suirs in state
court, (2) a suit in federal cour for injunctive or declaratory relief and attorney fees, or
(3) a case against individual state officials in federal court under 42 U.S.C. 1983 for
damages.

As mentioned above, N.C.S.D. test for judicial nominees is whether the candidate
is frec of bias against persons with disabilities and can fairly apply disability law.
Jeffery Sutton clearly meets these criteria.  Mr. Sutton has represented the National
Coalition for Students with Disabilities pro bono in a case involving voting rights for
students with disabilities currently pending in U.S. District Court for the Southern
District of Ohio. Many large law firms delegate all pro bono cases 1o a single low-level
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associate, and these firms believe this associate relieves the partners of doing pro bono
work. By taking this case pro bono, Mr. Sutton has gone well beyond the norm for
attorneys of his caliber. He is a highly successful artorney and obviously has numerous
potential paying clients. In light of these facts, Mr. Sutton is exhibiting a truly
meritorious commitment to expand disability rights.

Mr. Sutton has been a highly zealous and effective advocate for disability rights.
Largely due 1o his efforts, N.C.S.D. obtained a preliminary injunction and a declaratory
judgment in August 2002 requiring Ohio to comply with the National Voter Registration
Act, which gives persons with disabilities reasonable accommodations during the voter
registration process. The decision had important benefits for thousands of Ohioans with
disabilities during this election cycle and sets an important precedent for other litigation
pending across the country.

The litigation is somewhat complicated by the fact that N.C.S.D.’s in-house
counsel, MichaéT Beartie, is a blind attdincy with a serious speech impediment---- - .
Working with Mr. Beartie requires patience and sensitivity toward persons with
disabilities. Many people believe it is appropriate o interrupt people who are stutiering
or ry to help them finish their sentence. Persons with speech impediments regard this
type of assistance as rude. In comrast, Mr. Sutton has always been respecttul and
courtecous, OQur expericnce takes a balanced irupartial approach without being
needlessly combative, ideological, or adversarial. Therefore, Mr. Sutton has the right
temperament for the federal bench.

In conclusion, N.C.S.D. highly recommends confirmation of Jeffery Sutton 1o the
Sixth Circuit Court of Appeals. Ncither Mr. Sutton nor any one associated with Mr.
Sutton suggested N.C.S.D. should write this letter; N.C.S.D. simply believes in his
credentials and qualifications. We ask that the Committec make this correspondence a
part of the Comumittee’s record of the confirmation process. I and or our in-house
attorney, Michacl Beatrie, are available at your convenience to testify on Mr. Sutton’s
behalf. In you have any questions, please do not hesitate 10 contact me.

Sincerely,

Scan Jahanmir, Executive Director
N.C.S.D.
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KaANN & KaT2EN, PLLC

THE FIRST NATIONAL BUILDING Seatlu Office
RIYAZ A. KANJI 201 SOUTH MAIN STRERT 720 Third Axenue
<2 SUNE 1000 Seattle, WA 98104
ANN ARBOR, MICHIGAN 48104-2177 PHONE: (206) 344-3100

PHONE: (734) 769-5400 FAx: (734) 769-2701 Fax (866) 283-0178

December 12, 2002

The Honorable Patrick J. Leahy
Chairman, Scnate Judiciary Committee
United States Senate

433 Russell Senate Office Building
Washington, District of Columbia 20510
The Honorable Orrin G. Harch )
Ranking Member, Senate Judiciary Committee
United States Senate

104 Hart Office Building

Washington, Distict of Columbia 20510

Dear Senator Leahy and Senator Hatch,

I write this letter to urge, in the strongest terms possible, the confirmation of
Jeffrey S. Sutton to the United States Court of Appeals for the Sixth Circuit. Ido so
despite the fact that, in recent years, Mr. Sutton has successfully advanced a number of
positions in the United States Supreme Court with which I disagree. That fact
notwithstanding, I am convinced that Mr. Sutton is a lawyer who possesses great skill and
integrity, and that those atrributes will make him a strong addition to the federal bench.

As 8 former law clerk to Justice David Souter of the United States Supreme Court
and Judge Betty Fletcher of the United States Court of Appeals for the Ninth Circuit, amd
as an attomey whose practice now consists almost entirely of federal court litigation, I
have a deep and abiding copcerp with the quality of the judges confirmed to the fedcral
courts. As such, I am firmly convinced that the Administration and the Sepate should
concern themselves with only two questions in evaluating potential judges: (1) whether
an individual will bring to the bench both a top-rate legal mind and a good depth of legal
experience; and (2) whether that individual will approach each and every case with a fair
and open mind. I have no doubt that Jeff Sutton amply satisfies both criteria.

Literally from the time of my first encounter with Mr. Sutton this past summer, 1
have been convinced that the portrayal of him in some quarters as wild-eyed States’
nights activist is inaccurate. In August, I called Mr. Sutton to sec whether he would be
interested in writing an amicus brief for the National Congress of American Indians in an
Indian law case pending before the Supreme Court. Mr, Sutton took the time to call me
back from vacation the very next morning to express a strong interest in working on the
case. In our ensuing conversations, it became apparent to me that Mr. Sutton did not
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Honorable Patrick J. Leahy
Honorable Orrin G. Hatch
December 12, 2002

Page 2

simply want to work on the matter for the small amount of compensation it would bring
his firm (he readily agreed to charge far below his usual rates for the brief), but that he
instead had a genuine interest in understanding why Native American tribes have fared as
poorly as they have in front of the Supreme Court in recent years, and in trying to help
improve that record. I think it i3 fair to say that most individuals who are committed to
furthering the cause of States’ rights without regard to any other values or interests in our
society do not evidence that type of concern for Tribal interests.

It was a delight to work with Mr. Sutton on the brief. He quickly assembled a
highly skilled team to work on the matter, and he and his collcagues developed an
impressive mastery of the Indian law principles involved in the case in a short period of
time. Mr. Sutton then produced a well-written, incisive draft brief, and in the weeks that
followed engaged in numerous discussions with Indian law advocates from around the
country about the substance of the brief. During those conversations, Mr. Sutton was a
great listener. He readily accepted suggestions that further enhanced the quality of the
brief. At the same time, he knew how to delicatcly steer people away from ideas that
would have undercut its force. ,

The process left me with no doubt as to the extent of Mr. Sutton’s legal acumen.
He has an extremely sharp intellect, and has a knack of distilling legal principles down to
their essence. He also is a very hard worker. I 1took especial note of the fact that, on the
same day that he argued a case in the Supreme Court, Mr. Sutton went back to work on
the amicus brief, fine-tuning it cven further before it was filed the next day. These are
qualities that we should hope for in every judge.

The process also left me with no doubt as to Mr. Sutton’s basic decency and open-
mindedness. In my experience, the principles that resonate with him most decply, and
that he has a knack of expressing so well, have to do with fairness and equity. He is not
willing to abandon legal text in the service of those principles - and no judge should be.
But-he-understands. that those principles in fact animate many of our legal doctrines, and
has a keen ability to bring them to the fore. Morcover, I did not detect in Mr. Sutton any
bias or prejudice that would preclude him from faithfully discharging his duties as a
judge. I am convinced that he will approach the cases mn front of him with an open and
searching mind. We can ask for no more.
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Honorable Patrick J. Leahy
Honorable Omn G. Hatch
December 12, 2002

Page 3

Please feel free to contact me if you have questions regarding anything I have
stated abaove. I hope that the Senate will confirm Mr. Sutton’s nomination to the federal

bench.
Sincerely yours,
Nyos Forge
Riyaz Kanji
RAK:tlw

Cc:  Senator Mike DeWine
Senator George V. Voinovich
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John D. Kemp, Esq.
Washington, D.C. 20037

John.Kem johndkemp.com

February 3, 2003
The Honorable Orrin Hatch
Chairman, Committee on the Judiciary
U. S. Senate

SD-224 Dirksen Senate Office Building
Washington, D.C. 20510-6275

The Honorable Patrick Leahy

Ranking Member, Committee on the Judiciary
U.S. Senate

SD-152 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Senators:

I write in support of Jeffrey Sutton’s nomination, and urge his confirmation, to
serve on the U.S. Court of Appeals for the Sixth Circuit.

As a person with a disability, a proud member of the disability community for my
entire life and, hopefully regarded as a leader by fellow community members, I realize
that my support runs contrary to the vocal opinions of many disability rights leaders who
are in opposition to Jeffrey Sutton’s nomination. They are my friends and respected
colleagues; nonetheless, I’'m proud to state my position for the record that Jeffrey Sutton
deserves to be confirmed.

My leadership work in the disability community is or has been as follows: Co-
Founder and current Board Chairman of the American Association of People with
Disabilities; Incoming President (volunteer) of the U.S. International Council on
Disabilities (USICD); past Board Chairman of Access Living of Metropolitan Chicago, a
leading independent living center; past Board Chairman of CARF (Commission on
Accreditation of Rehabilitation Facilities), and present Board memberships with the
National Rehabilitation Hospital and the Rehabilitation Institute of Chicago, two of the
prestigious rehabilitation hospitals, HalfthePlanet Foundation, The Abilities Fund for
entrepreneurs with disabilities and The Eric Fund for the purchase of assistive technology
for people with disabilities in the DC metropolitan area. For our federal government I
have served as Sen. Robert Dole’s designated appointee to the National Council on
Disability and presently serve on NIH’s National Center on Medical Rehabilitation and
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Letter to Senators Hatch and Leahy
February 3, 2003

Research’s National Advisory Committee. My life has purpose, in part, by my
community involvement and by my commitment to promoting a better quality of life for
people with disabilities. My law practice with the firm of Powers, Pyles, Sutter &
Verville, P.C., is focused on assisting clients with their disability-related products,
services and advocacy needs.

After visiting privately for an hour or so with Mr. Sutton last month, I am
confident he regards people with disabilities as full and equal citizens entitled to every
right and protection afforded all citizens of our great nation. Mr. Sutton’s father worked
as an administrator for a disability service provider where, as a young man, Jeffrey
became intimately aware of the challenges and cruelty of societal disability
discrimination faced by clients and customers with disabilities and their families.

Second, he has willingly and successfully represented people with disabilities in his law
practice. Finally, Jeffrey Sutton is being wrongly characterized by the type of clients for
whom he has performed legal advocacy services. As he stated in his testimony before the
Senate Judiciary Committee on Wednesday morning, January 29, he has represented a
wide variety of clients including murderers, and their views should not be ascribed to him
personally. As an attorney, I completely empathize with him.

Jeffrey Sutton is worthy of U.S. Senate confirmation to serve as a judge on the
U.S. Court of Appeals for the Sixth Circuit.

Sincerely,

John D. Kemp

cc: Full Committee
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disabled citizens. I consider that assertion to be flawed, most obviously because courts and
not lawyers decide cases. The problem with the criticism, however, goes deeper and reflects
a misunderstanding of the role of the courts in deciding constitutional issues. The matter of
Congressional power to regulate the states, whether under section 5 of the Fourteenth
Amendment, the Commerce Clause or the Spending Clause is a constitutional issue of the
greatest significance. There is a division of opinion on these important points of law,
supported by respectable arguments made in good faith by each side. To treat Jeffrey
Sutton’s participation, as an attomey, in the resolution of these issues has the unfortunate
effect of reducing the process of judicial review to one of issue advocacy stripped of the
structural constitational questions.

I also see no “agenda” on Mr. Sutton’s part to target disabled citizens. The
objections to his nomination seem to focus on the result in Garres. That decision, however,
‘tutned on the issue of the remedy for an alleged violation of the ADA by a statz entity, not
on the substantive obligation not to discriminate. I read or heard nothing in the briefs or
oral arguments to indicate that Me. Sutton was pursuing an agenda wider than the issues on
which the Court had granted certiorari, or doing anything other than representing his client’s
interests. It’s important to keep in mind that as State Solicitor of Ohio in Obéis Civil Rights
Commission v. Case Western Reserve Ummy 76 Ohio St. 3d 168 (1996), he represented the
Ohio Civil Rights Commission in its attempt to require that Case Western’s Medical School
admit an academically accomplished blind woman, Chetyl Fischer. Just as I would not infer
an anti-disabled agenda from M. Sutton’s participation in Garref, neither would I assume
from his role in the Fischer case that he had the opposite inclination. Rather, he seemed to

be a good lawyer acting in his client’s interests.
In sum, I encourage you to view Jeffrey Sutton’s nomination to the Sixth Circuit
favorably and expeditiously. Thank you for your consideration.

S% |
James 4
Professor of Law

Co-Director, Disability Law Institute
Director, Bounds Law Library

cc: Senator Leahy
Senatot DeWine
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‘Beverly Benson [ong
1036 Somensct Deve, N.W.
Atlanta, Georgia 30327
July 6, 2001
Sensator Patrick J, Leahy
Senate Judiciary Committee
24 Dirksen Building
Washington, DC 20510

Dear Senator Leahy:

This i& to support the nomination of Jefftey S. Sutton to the Sixth Circuit Court of
Appeals.

Since 1964, I have been involved in a wide range of associations and federations
dedicated to improving the fives of persons with mental ilinesses and disabilities. I am the
Immediate Past Presideat of the World Federation for Mental Health and have been the
president of the the Mental Health Associations of Atlanta, The State of Georgia, and the
National Mental Health Association (NMHA), I was a Commissioner on The President’s
Comission on Mental Health (President Carter), and a member of the Institute of Medicine
(IOM) Committee on ““Prevention of Mental Disorders” that in 1994 published
“Reducing Risks for Menral Disorders: Frontiers for Preventive Iutervention Research”.
Currently and since 1997, I have been a member of the Board of Neuroscience and
Behavioral Health of the Instirute of Medicina.

I met Mr. Sutton whea he consulted for several months in a case with my
daughter who is an attorncy. My impression is that Mr. Sutton is a sensitive and caring
pecson who is a knowledgeable, ethical; and compotant lawyer. I believe he is the kind of
atarney ‘who would be a substantive asset to the federal judiciary.

I have followed news reposts of the intense lobbying against Mr. Suttan by various
persons who advocate on behalf of the disabled. This effort is unfortunate and, T am
convinced, misguided. I have no doubt that Mr Sutton would be an outstanding circuit
court judge and would rule fairly in all cases, including thase involving persons with
disabilities.

Thank you for considering my endosrsement of Mr. Sutton for the Sixth Circuit
Conrt of Appeals.

Very wuly yours,

Beverly B, Laog, M.S., MPIL

ot Sepator Mike DeWine
ce Senator Orrin Harch
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February 24, 2003
Dear Senator Schumer:

Based on your public comments yesterday, I am concerned that you may have inaccurate
and incomplete information about Miguel Estrada’s qualifications and about the historical
practice with respect to judicial confirmations. Therefore, I write to respectfully reiterate and
explain our conclusion that you and certain other Senators are applying an unfair double standard
-- indeed, a series of unfair double standards -- to Miguel Estrada.

First, your request for confidential attorney-client memoranda Mr. Estrada wrote in the
Office of Solicitor General seeks information that, based on our review, has not been demanded
from past nominees to the federal courts of appeals. We are informed that the Senate has not
requested memoranda such as these for any of the 67 appeals court nominees since 1977 who
had previously worked in the Justice Department -- including the seven nominees who had
previously worked in the Solicitor General’s office. Nor have such memoranda been demanded
from nominees in similar attorney-client situations: The Senate has not demanded confidential
memoranda written by judicial nominees who had served as Senate lawyers, such as memoranda
written by Stephen Breyer as a Senate counsel before Justice Breyer was confirmed to the First
Circuit in 1980. Nor has the Senate demanded confidential memoranda written by judicial
nominees who had served as law clerks to Supreme Court Justices or other federal or state
judges. Nor has the Senate demanded confidential memoranda written by judicial nominees who
had worked for private clients.

The very few isolated examples you have cited were not nominees for federal appeals
courts. Moreover, those situations involved Executive Branch accommodations of targeted
requests for particular documents about specific issues that were primarily related to allegations
of malfeasance or misconduct in a federal office. We respectfully do not believe these examples
support your request. Our conclusion about the general lack of support and precedent for your
position is buttressed by the fact that every living former Solicitor General (four Democrats and
three Republicans) has strongly opposed your request and stated that it would sacrifice and
compromise the ability of the Justice Department to effectively represent the United States in
court. In short, the traditional practice of the Senate and the Executive Branch with respect to
federal appeals court nominations stands in contrast to your request here and supports our
conclusion that an unfair double standard is being applied to Miguel Estrada. (Also, contrary to
your suggestion yesterday, please note that no one in the Executive Branch has reviewed these
memoranda since President Bush took office in January 2001.)

Second, you suggested that “no judicial nominee that I’'m aware of, for such a high court,
has ever had so little of a record.” I respectfully disagree. Miguel Estrada has been a very
accomplished lawyer, trying cases before federal juries, briefing and arguing numerous appeals
before federal and state appeals courts, and arguing 15 cases before the Supreme Court, among
his other significant work. His record and breadth of experience exceeds that of many judicial
nominees, which is no doubt why the American Bar Association -- which you have labeled the
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“gold standard” -- unanimously rated him “well-qualified.” In noting yesterday that Mr.
Estrada’s career had been devoted to “arguing for a client,” you appeared to imply that only
those with prior judicial service (or perhaps “a lot of [law review] articles”) may serve on the
federal appeals courts. But five of the eight judges currently serving on the D.C. Circuit had no
prior judicial service at the time of their appointments. Indeed, Supreme Court Justices
Rehnquist, White, and Powell -- to name three of the most recent -- had not served as judges
before being confirmed to the Supreme Court. And like Mr. Estrada, two appointees of President
Clinton to the D.C. Circuit (Judge David Tatel and Judge Merrick Garland) had similarly spent
their careers “arguing for a client,” but were nonetheless confirmed.

As the Chief Justice noted in his 2001 Year-End Report, moreover, “[t]he federal
Judiciary has traditionally drawn from a wide diversity of professional backgrounds.” The Chief
Justice cited Justice Louis Brandeis, Justice John Harlan, Justice Byron White, Judge Thurgood
Marshall (as nominee to the Second Circuit), Judge Learned Hand, and Judge John Minor
Wisdom as just a few examples of great judges who had spent virtually their entire careers
“arguing for a client” before becoming Supreme Court Justices or federal appeals court judges.
As these examples show, had the “arguing for a client” standard been applied in the past, it
would have deprived the American people of many of our most notable appellate judges. Based
on our understanding, this standard has not been applied in the past. This further explains why
we have concluded that an unfair double standard is being applied to Miguel Estrada.

Third, you stated that “when you went to those hearings, Mr. Estrada answered no
questions.” The record demonstrates otherwise. Mr. Estrada answered more than 100 questions
at his hearing (and another 25 in follow-up written answers). He explained in some detail his
approach to judging on many issues, and did so appropriately without providing his personal
views on specific legal or policy questions that could come before him which is how previous
judicial nominees of Presidents of both parties have appropriately answered questions. Indeed,
at his hearing, Mr. Estrada was asked and answered more questions, and did so more fully, than
did President Clinton’s appointees to this same court. Judge David Tatel was asked a total of
three questions at his hearing. Judges Judith Rogers and Merrick Garland were each asked fewer
than 20 questions. The three appointees of President Clinton combined thus answered fewer
than half the number of questions at their hearings that Mr. Estrada answered at his hearing.
What is more, like Mr. Estrada, both Judge Rogers and Judge Garland declined to give their
personal views on disputed legal and policy questions at the hearing. Judge Rogers refused to
give her views when asked about the notion of an evolving Constitution. And Mr. Garland did
not answer questions about his personal views on the death penalty, stating that he would follow
precedent. In short, we believe that your criticism of Mr. Estrada’s answers at his hearing
reveals that another unfair double standard is being applied to Mr. Estrada.

Fourth, you stated that the Founding Fathers “came to the conclusion that the Senate
ought to ask a whole lot of questions” of judicial nominees. We respect the Senate’s
constitutional role in the confirmation process, and we agree that the Senate should make an
informed judgment consistent with its traditional role and practices. But your characterization of
the Senate’s role with respect to judicial nominations is not consistent with our reading of
historical or traditional practice. Alexander Hamilton explained that the purpose of Senate
confirmation is to prevent appointment of “unfit characters from State prejudice, from family
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connection, from personal attachment, or from a view to popularity.” The Federalist 76. The
Framers anticipated that the Senate’s approval would not often be refused unless there were
“special and strong reasons for the refusal.” Id. Moreover, the Senate did not hold hearings on
judicial nominees for much of American history, and the hearings for lower-court nominees in
modern times traditionally have not included the examination of personal views that you have
advocated. (My letter of February 12, 2003, to Senators Daschle and Leahy contains more detail
on this point.) Indeed, just a few years ago, Senator Biden made clear, consistent with the
traditional practice, that he would vote to confirm an appeals court judge if he were convinced
that the nominee would follow precedent and otherwise was of high ability and integrity.

In short, it appears that you are seeking to change the Senate’s traditional standard for
assessing judicial nominees. We respect your right to advocate a change, but we do not believe
that the standard you seek to apply is consistent with the Framers’ vision, the traditional Senate
practice, or the Senate’s treatment of President Clinton’s nominees. Rather, we believe a new
standard is being devised and applied to Miguel Estrada.

Fifth, you stated yesterday that a “filibuster” is not an appropriate term to describe what
has been occurring in the Senate. We respectfully disagree. Democrat Senators have objected to
unanimous consent motions to schedule a vote, and they have indicated that they will continue to
do so. That tactic is historically and commonly known as a filibuster, and is a dramatic
escalation of the tactics used to oppose judicial nominees. Indeed, in 1998, Senator Leahy
stated: “I have stated over and over again on this floor that I would refuse to put an anonymous
hold on any judge; that / would object and fight against any filibuster on a judge, whether it is
somebody I opposed or supported; that I felt the Senate should do its duty. If we don’t like
somebody the President nominates, vote him or her down. But don’t hold them in this
anonymous unconscionable limbo, because in doing that, the minority of Senators really shame
all Senators.” 144 Cong. Rec. S6522 (June 18, 1998). In our judgment, the tactics now being
employed again show that Miguel Estrada is receiving differential treatment.

% 3k ok

As I have said before, I appreciate and respect the Senate’s constitutional role in the
confirmation process. You have expressed concern that you do not know enough about Mr.
Estrada’s views, but you have not submitted any follow-up questions to him. We respectfully
submit that the Senate has ample information and has had more than enough time to consider
questions about the qualifications and suitability of a nominee submitted more than 21 months
ago. Most important, we believe that a majority of Senators have now concluded that they
possess sufficient information on Mr. Estrada and would vote to confirm him. We believe it is
past time for the Senate to vote on this nominee, and we urge your support.

Sincerely,
/s/

Alberto R. Gonzales
Counsel to the President
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Copy: The Honorable Bill Frist
The Honorable Thomas A. Daschle
The Honorable Orrin Hatch
The Honorable Patrick Leahy
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Benczkowski, Brian A

From: Benczkowski, Brian A

Sent: Tuesday, February 11, 2003 4:32 PM

To: Dinh, Viet; 'Kavanaugh, Brett'; 'David_G._Leitch@who.eop.goVv'
Cc: Charnes, Adam

Subject: RE: Daschle to POTUS

And here | [N

From: Dinh, Viet

Sent: Tuesday, February 11, 2003 4:22 PM

To: 'Kavanaugh, Brett'; 'David G. Leitch@who.eop.gov'
Cc: Charnes, Adam; Benczkowski, Brian A

Subject: Daschle to POTUS

I you guys r [N
I

- |
B et me know if we can help further.
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First Year Judicial Nomination Confirmation Chart

President | District District Circuit Circuit Total Total
Nominees | Nominees Nominees | Nominees Submitt | Confirm-
Submitted | Confirmed | Submitted | Confirmed |-ed ed

Bush 37 22 29 6 66 28
2001
(59% (21% 42 %
Confirmed) confirmed) Confirmed)
Clinton 42 24 5 3 47 27
1993!
(57 % Confirmed) (60% Confirmed) (57% Confirmed)
Bush 16 10 9 8 45 41
1989
(62 % Confirmed) (88% Confirmed) (91% Confirmed)
Clinton v. Bush: A Comparison of the Confirmation Pace in the First Year
President Nominees Submitted Nominees Nominees Submitted Before Nominees Confirmed In the
Before 11/01 Confirmed In the August Recess First Year
First Year
Bush 60 28 44
2001
(47% Confirmed) ( 57% confirmed)
Clinton 32 28 14
1993
(88 % Confirmed) (93% Confirmed)

! President Clinton nominated 29 individuals on October 25th or later. Considering the Senate
recessed one month later on November 26™, it was impossible to get many of these nominees
confirmed before the end of the year. In particular, the 11 individuals nominated on November
19" were not able to be confirmed before the recess and consequently made the confirmation
rates in Clinton’s first year lower than the actual confirmation pace.
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Dinh, Viet

From: Dinh, Viet

Sent: Tuesday, October 23, 2001 8:36 PM

To: 'Kristen_Silverberg@who.eop.goVv'; 'Brett_M._Kavanaugh@who.eop.goVv'
Subject: Talking points on Tort and Terrorism

Attachments: Terrorism Insurance.wpd
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Dinh, Viet

From: Dinh, Viet

Sent: Friday, October 19, 2001 5:42 PM

To: Whelan, M Edward Ill; Newstead, Jennifer
Cc: '‘Brett_M._Kavanaugh@who.eop.gov'
Subject: RE: legislative tweak to 13 USC 9

No. But good idea. Should we consider NG

K
----- Original Message-----

From: Whelan, M Edward III

Sent: Friday, October 19, 2001 4:53 PM

To: Dinh, Viet; Newstead, Jennifer

Subject: RE: legislative tweak to 13 USC 9

Does the approved legislative packag (SIS °

From: Whelan, M Edward III

Sent: Thursday, October 04, 2001 1:12 PM
To: Dinh, Viet; Newstead, Jennifer
Subject: legislative tweak to 13 USC 9
Importance: High

Viet and Jennifer:

Brett Kavanaugh has asked me to pass along the following:  [(DISHIIIEIEGEGEGEGEGEGENENEEEEEEEE

Here's my first stab at a legislative fix:

Ed

007104-003487
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