
Bumatay, Patrick (OAG) 

From: Bumatay, Patrick (OAG) 

Sent: Tuesday, June 19, 2018 6:21 PM 

To: Wu, Connie V. (ODAG}; Haas, Alex (CIV); Tucker, Rachael {OAG); Barnett, Gary 

E. (OAG) 

Subject FW: Letter from 100+ Organizations re: Changes to the Transgender Offender 

Manual 

Attachments: 2018-06-19 Letter to BOP re Changes to Transgender Offender Manual -

Final.pdf 

From: Whitaker, Matthew (OAG) 
Sent: Tuesday, June 19, 2018 6:07 PM 
To: Bumatay, Patrick (OAG} <pbumatay@jmd.usdoj.gov> 
Subject: FW: letter from 100+ Organizations re: Changes to the Transgender Offender Manual 

From: tan Thompson <ithompson@aclu.org> 
Sent Tuesday, June 19', 2018 5:59 PM 
To: ; bop-dir/chiefofstaff@bop.gov 
Cc: The Attorney General <Ex AttorneyGeneral@jmd.usdoj.gov>; Whitaker, Matthew (OAG} 
<mwhitaker@jmd.usdoj.gov> 
Subject: letter from loo+ Organizations re: Changes to the Transgender Offender Manual 

Acting Director Hurwitz, 

Attached is a letter from over 100 leading civil and human rights, mental health, educational, and 
religious organizations requesting that the Bureau of Prisons affirm its commitment to the Prison Rape 
Elimination Act (PREA) by reversing the recent policy changes to the Transgender Offender Manual. This 
new, discriminatory policy all but mandates housing transgender prisoners based on their sex assigned at 
birth, ignoring the person's gender identity. The policy changes and resulting practices throughout BOP 
clearly contravene the plain language of the PREA regulations and the intent of the law. Worse-, the 
policy exposes transgender people in federal prison to the well-documented, unacceptable, and 
extremely heightened risk of sexual abuse by both staff and other prisoners, which not only violates 
PREA, but the Constitution itself. 

These organizations, led by the American Civil Liberties Union, request that BOP follows the 
requirements of PREA and the U.S. Constitution, not to mention basic human decency, by housing 
transgender people in your custody saf ely, based on their individual needs. 

If you have any questions or would like to discuss this matter further, please do not hesitate to reach out. 

Sincerely, 
Ian Thompson 

Ian S . T hompson 
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-
(Pronou.ns: he/ him/ h i-S) 
Swor Legislative Representative 
American Civil Liberties t;nion 
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June  19,  2018  

Hugh J.  Hurwitz  

Acting Director  

Federal  Bureau  of Prisons  

320 First  St.,  NW  

Washington,  DC 20534  

Dear  Acting Director  Hurwitz:  

As  representatives  of  civil  and human  rights  organizations,  mental health,  educational,  and  

religious  organizations,  we  write  to  request  that  you  affirm  your  commitment  to  rison  Rape  the  P  

Elimination  Act  (P  reverse  recent  to  risons’  REA)  and  the  policy changes  the  Bureau  of P  

Transgender  Offender  Manual.  The  new  policy  all  but  mandates  housing  transgender  prisoners  

based  on  genital  characteristics  or  sex  assigned  at  birth.  The  policy  changes  and  resulting  

practices  throughout  the  Bureau  of P  ”)  clearly  the  plain  language  of  the  risons  (“BOP  contravene  

P  REA.  Worse,  the  policy  exposes  transgender  prisoners  in  REA  regulations  and  the  intent  of P  

your  custody to  the  well-documented,  unacceptable  and  extremely heightened  risk  of  sexual  

abuse  by both  staff  and  other  prisoners,  which  not  REA  only  violates  P  it  also  violates  the  

Constitution.  

The BOP Policy Creates a Substantial Risk of Serious Harm and Disregards the Known  
Vulnerabilities of Transgender Prisoners  

The  BOP policy openly disregards  transgender  prisoners’  widely known,  well-documented  

heightened  vulnerability  to  custodial  sexual  abuse.  As  early  as  1994,  the  Supreme  Court  

recognized  this  vulnerability  and  the  adverse  effect  that  improper  housing  considerations  and  

decisions  have  on  transgender  prisoners  in  Farmer  v.  Brennan.  (511 U.S.  825 (1994)).  Dee  

Farmer  had  always  identified  as  female,  and  first  started hormone  therapy in  her  teens.  By the  

time  she  was  sentenced  to  federal prison,  she  had  been  living  consistently  with  her  gender  

identity for  years.  She  presented  as  a woman,  had  medical  treatment  to  support  her  gender  

transition,  and  wore  makeup.  And  yet  she  was  housed in  several  BOP facilities  for  men  during  

her  incarceration.  When  she  was  transferred  to  a  maximum  security  men’s  prison  and  placed in  

general population,  it  should  have  surprised  no  one  that  she  had been  raped  within  two  weeks.  In  

fact,  the  BOP had  transferred her  despite  knowing  that  placing Ms.  Farmer,  a transgender  

woman,  in  that  environment  would pose  a significant  threat  to  her  safety.  The  Supreme  Court  

therefore  held  that  disregarding  the  known  risk  of  harm  to  Ms.  Farmer  because  she  was  a  

transgender  woman  would  constitute  deliberate  indifference  in  violation  of  the  Constitution.  

The  Supreme  Court  correctly  recognized  that  transgender  prisoners  are  particularly vulnerable  to  

sexual  abuse  and  sexual harassment,  a  fact  that  had been  known  to  corrections  professionals  for  

decades.  Since  the  Farmer  v.  Brennan  decision,  studies  and data  have  further  quantified  the  

unacceptable  danger  that  transgender  prisoners  face  in  all  custodial  settings.  Official data  

collected by  the  Bureau  of Justice  Statistics  confirm  that,  nationwide,  transgender  prisoners  

experience  exceptionally high  rates  of  sexual  victimization:  in  a 2011-2012  survey,  almost  40  

percent  of  transgender  prisoners  reported  experiencing  sexual  victimization  while  incarcerated,  
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compared  to  four  percent  of  all prisoners.  (Allen  J.  Beck,  U.S.  Department  of Justice,  Office  of  

Justice  P  risons  and Jails  Reported  rograms,  Bureau  of Justice  Statistics,  Sexual Victimization  in  P  

by Inmates,  2011-12,  Supplemental Tables:  Prevalence  of Sexual Victimizations  Among  

Transgender  Adult  Inmates  (Dec.  2014)).  In  California,  a study of  the  state’s  prisons  for  men  

found  that  the  rate  of  sexual  assault  for  transgender  women  in  those  prisons  was  13  times  higher  

than  for  men  in  the  same  prisons  (58.5  percent  as  compared  to  4.4 percent).  (Valerie  Jenness,  et  

al.,  Center  for  Evidence-Based Corrections,  University of California,  Irvine,  Violence  in  

California  Correctional Facilities:  An  Empirical Examination  of Sexual Assault  (2007)).  These  

staggering  rates  of  abuse  still likely represent  significant  underreporting.  

The Prison Rape Elimination Act Requires Prisons to Protect Transgender Prisoners  

Rape  and  sexual  abuse  should  never  be  part  of  any prisoner’s  sentence.  Recognizing  this,  

Congress  passed  the  P  REA”) in  2003  expose  and  combat  the  rison  Rape  Elimination  Act  (“P  to  

“epidemic  character  of prison  rape  and  the  day-to-day horror  experienced  by  victimized  

inmates.”  (34 U.S.C.  §  30301(12)).  PREA  was  co-sponsored by then-Senator  Jeff Sessions  and  

the  late  Senator  Edward  M.  Kennedy,  and  was  passed  with  unanimous  support  from  both parties  

in  Congress.  P  to  REA,  and  after  extensive  public  comment  periods  and  subsequent  ursuant  P  

revisions,  the  U.S.  Department  of Justice  published  the  final National Standards  to  revent,P  

Detect,  and Respond  to  rison  Rape  under  the  PP  rison  Rape  Elimination  Act  in  the  Federal  

Register  on  REA Standards  were  immediately binding  on  the  BOP (34  June  20,  2012.  The  P  .  

U.S.C.  § 30307(b)).  

The  PREA Standards  focus  on  the  various  systems  necessary to  achieve  the  goal  of preventing,  

detecting,  and  responding  to  sexual  abuse  in  confinement  settings.  A  crucial factor  in  preventing  

sexual  violence  is  safeguarding  vulnerable  prisoners  from  sexual  abuse  and  sexual harassment.  

The  PREA Standards  recognize  transgender  prisoners’  “particular  vulnerabilities”  to  sexual  

abuse  (77 C.F.R.  37109),  and  are  designed  to  protect  transgender  prisoners  from  their  heightened  

risk  of  sexual  abuse  in  several  ways.  When  it  comes  placement  decisions,  the  Pto  REA  Standards  

are  clear:  in  determining  whether  to  assign  a transgender  prisoner  to  a facility  that  houses  male  or  

female  prisoners,  “an  agency may not  simply  assign  the  inmate  to  a facility based  on  genital  

status.”  (77 C.F.R.  37110).  PREA  mandates  this  requirement  because  a person’s  genital  

characteristics  alone  do  not  offer  an  accurate  proxy for  their  lived  experience,  treatment  needs,  or  

relative  safety in  correctional institutions.  Rather  than  presumptive  rules  that  transgender  people  

be  housed based  on  or  sex  at  birth,  Ptheir  genital  characteristics  assigned  REA  mandates  that  

agencies  make  decisions  on  a case  by  case  basis  and  in  deciding  whether  to  house  a transgender  

prisoner  in  a male  or  female  facility,  give  “serious  consideration  to  the  inmate’s  own  views  

regarding his  or  her  own  safety.”  (77 C.F.R.  37110;  see  also  Standards  115.41  and 115.42).  

PREA  clearly requires  case-by-case  placement  decisions,  and  contemplates  placement  in  

facilities  that  conform  to  a transgender  prisoner’s  gender  identity.  This  intent  is  clear  in  other  

areas  of  the  P  as  well.  For  example,  in  the  preamble  to  REA,  the  Department  of  REA Standards  P  

Justice  explained  that  concerns  about  cross-gender  pat  searches  of  transgender  prisoners  “can  be  

addressed by properly  assigning (or  re-assigning)  transgender  and intersex  inmates  to  facilities  or  

housing  units  that  correspond  to  their  gender  identity,  and  not  making housing determinations  

based  solely on  genital  status.”  (77 C.F.R.  37135).  
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The BOP’s Transgender Offender Manual Violates PREA’s Protections  

The  new  policy exceeds  the  agency’s  authority by  violating P  so  by,  at  BOP  REA.  It  does  worst,  

prohibiting housing prisoners  according  to  gender  identity,  and  at  best  making  such  placements  

extremely  unlikely.  This  is  because  the  new  policy in  effect  requires  BOP to  house  transgender  

prisoners  according  to  “genital  status”  or  “biological  sex”.  Although  the  policy claims  to  require  

facility  assignments  to  be  made  on  a “case-by-case  basis”  in  an  apparent  nod  to  PREA,  the  

attendant  restrictions  on  facility housing  reveal  that  it  will be  almost  impossible  for  a transgender  

prisoner  to  be  housed in  a facility based  on  anything  other  than  genital  status.  Reverse-

engineering  the  outcome  of  any purported  “case-by-case”  analysis  and proclaiming  that  any  

placement  consistent  with  gender  identity be  made  “only in  rare  cases”  flouts  the  requirements  of  

PREA.  

Indeed,  the  policy  mandates  all initial facility designations  to  be  made  based  on  “biological  sex”  

a term  undefined in  the  policy  that  presumably refers  to  a prisoner’s  assigned  sex  at  birth.  

However,  the  term  “biological  sex”  has  no  fixed  binary definition  in  either  law  or  medicine  and  

until  recently it  appeared  nowhere  in  federal  or  state  law.  In  practice  this  undefined  term  allows  

“biological  sex”  to  be  a moving  target;  one  that  opens  the  door  to  discrimination  and  animus  as  

its  meaning is  allowed  to  shape-shift  to  keep  transgender  prisoners  from  ever  being housed in  
accordance  with  their  gender  identity.  

Once  the  initial  facility designation  has  been  mandated,  the  policy requires  the  BOP to  evaluate  

the  same  factors  it  uses  for  essentially  every other  prisoner’s  facility  classification,  such  as  

security risks,  programming  needs,  and  facility  mission.  The  policy then  specifically states  that  

housing based  on  a prisoner’s  gender  identity “would be  appropriate  only in  rare  cases”  and  

“where  there  has  been  significant  progress  towards  transition  as  demonstrated by medical  and  

mental health history.”  (Transgender  Offender  Manual  at  p.6 (May 11,  2018)).  The  new  BOP  

policy properly  requires  that  a transgender  prisoner’s  views  with  respect  to  their  safety be  taken  

into  consideration  for  “housing  unit  and programming  assignments,”  which  occur  after  a facility  

designation  has  been  made.  Noticeably  absent  is  a similar  requirement  regarding  the  initial  

facility placement,  as  REA Standards.  (Standard 115.42).  The  plain  of  the  required by  the  P  terms  

policy  and  the  terms  that  are  omitted  make  clear  that  it  is  a reversion  to  potentially  unlawful  

pre-PREA practices.  

One  glaring  omission  in  the  revised policy broadcasts  the  BOP’s  intent  to  completely prohibit  

housing based  on  gender  identity,  disregarding both  transgender  prisoners’  own  perceptions  of  

safety and  the  studies  that  confirm  the  overwhelming  risk  to  transgender  prisoners  housed based  

on  genital  characteristics.  The  revised  section  on  initial housing designations  for  transgender  

prisoners  adds  17 lines  of  text,  yet  deletes  just  one  sentence:  “The  [Transgender  Executive  

Council]  will  recommend housing by gender  identity  when  appropriate.”  (Transgender  Offender  

Manual  at  p.6).  

The  reality  of  the  revised  Transgender  Offender  Manual is  that  transgender  prisoners  will  almost  

universally be  assigned  to  male  or  female  facilities  according  to  their  sex  assigned  at  birth  or  
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genital  characteristics,  in  direct  contravention  of  the  PREA  Standards,  and  with  blatant  disregard  

to  the  documented dangers  this  presents  transgender  prisoners  in  the  BOP
1 

to  .  

Conclusion  

Transgender  prisoners  will  unquestionably suffer  serious  harm  if  this  policy is  implemented  as  

written.  We  ask  that  you  reaffirm  the  BOP’s  commitment  to  the  safety of  all  of  the  people  in  its  

custody.  We  ask  that  you  reaffirm  the  BOP  to  to  ’s  congressionally-mandated  obligation  adhere  

each  of  the  final National Standards  to  Prevent,  Detect,  and Respond  to  Prison  Rape  under  the  

P  REA  and  the  U.S.  rison  Rape  Elimination  Act.  We  ask  that  you  follow  the  requirements  of P  

Constitution,  not  to  mention  basic  human  decency,  and house  transgender  prisoners  safely,  based  

on  their  individual  needs.  

Sincerely,  

ACLU  of Colorado  

Advocates  for  Youth  

AIDS  Action  Committee  of Massachusetts  

AIDS  United  

American  Atheists  

American  Civil  Liberties  Union  

American  Psychological Association  
Athlete  Ally  

Bend  the  Arc  Jewish Action  

Black  and  Pink,  Inc.  

California  Prison  Focus  

Campaign  for  Youth Justice  

Center  for  Children's  Law  and Policy  

CenterLink:  The  Community  of  LGBT Centers  

Civil Rights  Education  and Enforcement  Center  

Coalition  for  Juvenile  Justice  

Colorado  Name  Change  Project  

Columbia  Law  School  

Community Mediation  DC  

CURE-DC  

DC  Jail  and Advocacy Project  

Defending Rights  & Dissent  

Disability Rights  Washington  

Drug Policy Alliance  

Elizabeth  F.  Schwartz,  PA  

1 Notably,  the  American  Medical Association  (AMA) has  voted  to  adopt  policy to  ameliorate  the  risks  and  hazards  

of  sex  based housing for  transgender  prisoners  by promulgating policy  to:  “Support  the  ability  of  transgender  

prisoners  to  be  placed in  facilities,  if  they  so  choose,  that  are  reflective  of  their  affirmed  gender  status,  regardless  of  

the  prisoner’s  genitalia,  chromosomal  make  up,  hormonal  treatment,  or  non  ,pre  , or  postoperative  status;”  and  

“Support  that  the  facilities  housing  transgender  prisoners  shall  not  be  a form  of  administrative  segregation  or  solitary  
confinement.”  See  “AMA  Urges  Appropriate  Placement  of  Transgender  Prisoners,"  AMA,  June  11,  2018,  available  

at  https://www.ama  assn.org/ama  urges  appropriate  placement  transgender  prisoners.  
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End  Solitary Santa  Cruz  County,  CA  

Equality California  

Equality North Carolina  

Fenway Health  

Florida  Justice  Institute  

Florida  Legal Services,  Institutional Legal Services  Project  

FORGE,  Inc.  

Free  Minds  Book  Club &  Writing Workshop  

Freedom  for  Immigrants  

Gender  Spectrum  

GLBTQ  Legal Advocates  & Defenders  (GLAD)  

GLMA:  Health  Professionals  Advancing LGBT Equality  

Gorman  &  Zuckerman,  LLC  

Heartwood Meditation  Support  Program  

Human  Rights  Campaign  

Human  Rights  Pen  Pals  

Human  Rights  Watch  

Interfaith Action  for  Human  Rights  

International Association  of Forensic  Nurses  

International CURE  

Justice  for  Families  

Justice  Policy Institute  

Justice  Strategies  

Juvenile  Law  Center  

Lambda  Legal  

Law  Office  of Milo  Primeaux,  Esq.  

Lewisburg P  roject  rison  P  

LGBTQ  Freedom  Fund  

Loevy & Loevy  

Los  Angeles  LGBT Center  

Maryland Coalition  Against  Sexual Assault  

Mazzoni  Center  

Movement  Advancement  Project  

NAACP  

National Alliance  on  Mental  Illness  of Texas  

National Association  of  Social Workers  

National Black Justice  Coalition  

National Center  for  Lesbian  Rights  

National Center  for  Transgender  Equality  

National Coalition  for  LGBT Health  

National Council  of Churches  

National Council  of Jewish Women  

National Equality Action  Team  (NEAT)  

National Juvenile  Justice  Network  

National  Latina  Institute  for  Reproductive  Health  

National  LGBTQ Task  Force  
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National Religious  Campaign  Against  Torture  

Open  City Advocates  

Out  Alliance  

OutServe-SLDN  

P  roject  ennsylvania  Institutional  Law  P  

PFLAG National  

Prisoner  Advocacy Network  

Rape  Victim  Advocacy Program  

Santa  Cruz  County Community Coalition  to  Overcome  Racism  

Sex  Law  and Policy Center  

Shinn  Law  Office,  LLC  

SIECUS  

Sin  Barras  

Solitary Watch  

Southern  Arizona  Gender  Alliance  

StoptheDrugWar.org  

Sturm  College  of  Law  

SunServe  

T'ruah:  The  Rabbinic  Call for  Human  Rights  

The  Criminalization  of Poverty Project  at  IPS  

The  Decarceration  Collective  

The  Legal Aid Society P  roject  risoners'  Rights  P  

The  LGBT Bar  Association  of Greater  New  York  

The  National Reentry Network for  Returning Citizens  

The  Sentencing Project  

The  Women's  Decarceration  Clinic  at  Cornell Law  School  

TRANScending  Barriers  

Transgender  Allies  Group  

Transgender  Law  Center  

Transgender  Resource  Center  of New  Mexico  

UCLA P  olicy P  rison  Law  and P  rogram  

Union  for  Reform  Judaism  

Unitarian  Universalist  Association  

University of  Iowa  - LGBTQ  Clinic  

University of Miami  Law,  Human  Rights  Clinic  

Urban  Justice  Center  

URGE:  Unite  for  Reproductive  & Gender  Equity  

W.  Haywood  Burns  Institute  

Washington  Lawyers'  Committee  for  Civil Rights  and Urban  Affairs  

Washington  Office  on  Latin  America  

Whitman-Walker  Health  

Wilcox  & Ogden,  P.C.  

Witness  to  Mass  Incarceration  

cc:  Jeff Sessions,  Attorney General  of  the  United  States  
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Judi Garrett 

From: Judi Garrett 

Sent: Monday, June 4, 2018 2:18 PM 

To: Wu, Connie V. (ODAG} 

Cc: Frank, Michael (ODAG); Bumatay, Patrick {OAG) 

Subject: Update on transgender inmates 

(b)(5) per BOP 

determined it wa5 most appropriate fo r them to remain at their currently designated female facilitie5. 

Please let me know if you have any questions. Thanks. 

Sent from my Verizon, Samsung Galaxy smartphone 

Document ID: 0.7.954.13017 20200402-0000020 



Wu, Connie V. (ODAG) 

From: Wu, Connie V. (ODAG) 

Sent: Friday, June 1, 2018 7:53 PM 

To: Bolitho, Zachary (ODAG) 

Cc: Frank, Michael (ODAG) 

Subject: RE: June Deliverables for BOP and COPS 

Sorry - 2 additions to BOP on th ,(b)(5)-
From: Wu, Connie V. (ODAG) 
Sent: Friday, June 1, 2018 7:13 PM 

To: Bolitho, Zachary {ODAG) <zbolitho@jmd.usdoj.gov> 
Subject: June Deliverables fo r BOP and COPS 

BOP 

• 

• 

• 

COPS 

COPS Office June deliverables (Events that the Director is speaking are highlighted): 

• Presentation of the 2017 COPS Office L. Anthony Sutin Civic Imagination Award 

COPS Office Director Phil Keith will present the 2017 COPS Office L. Anthony Sutin Civic 
Imagination Award to the Newport News Police Department, Newport News Sheriff's Office, 
and An Achievable Dream Academy in Newport News, VA on June 6, 2018. The L. Anthony Sutin 
Civic Imagination Award recognizes the efforts of collaborative partnerships within the 
community, and is annually bestowed upon a team of law enforcement and community 
members whose innovative civic interactions have transformed public safety and contributed to 
violent crime reduction in their community. Award winners are those actively engaged with the 
community in a multifaceted manner that has been sustained over time and has produced 
positive, observable public safety outcomes and while contributing to reductions in violent 
crime such as human trafficking, gun crime, drug trafficking, and gang violence. 

• U.S. Conference of Mayors Annual Meeting 

rnD<:: n-ffi,..a nir0crtnr Phil l(aith .,.,.,,l rnP<:: nffir-0 ct<>ff ,._,;II n<>rtirin-<>t<> in the 11 C:: rnnf0~0n,-0 nf 
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Mayors Annual Meeting in Boston, MA from June 8-11, 2018. Staff will meet with numerous 
mayors and elected officials to discuss COPS grants and priorities, and will attend several 
committee meetings pertaining to law enforcement and public safety issues . 

• Major County Sheriffs ofAmerica / National Sheriffs' Association Annual Conference 
COPS Office Director Phil Keith and COPS Office staff will participate in the Major County 
Sheriffs of America / National Sheriffs' Association Annual Conference in New Orleans, LA from 
June 13-19, 2018. Staff will meet with sheriffs and other e lected officials to discuss COPS 
grants and priorities, as well as staffing the COPS Office booth. 

• Site Visi ts: New Jersey 
COPS Office staff will conduct monitoring s ite visits in New Jersey at Jersey City, the Essex 
County Sheriff's Office, and the Hudson County Sneriff's Office from June 19~21, 2018 to ensure 
compliance with COPS funding requirements. 

• Site Visits: South Carolina 
COPS Office staff will conduct monitoring site visits in South Carolina at the Myrtle Beach 
Police Department and the North Myrtle Beach Department of Public Safety from June 20-21, 
2018 to ensure compliance with COPS funding requirements. 

• FBI National Academy Auociates {FBINAA} Tennessee Chapter Annual Training Conference 
COPS Office Director Phil Keith will attend the FBINM Tennessee Chapter Annual Training 
Conference in Memphis, TN from June 24-27, 2018. 

• National Association ofSchool Resource Officers {NASRO} National School Safety Conference 
COPS Office Director Phil Keith and COPS Office staff will attend the NASRO National School 
Safety Conference in Reno, NV from June 24-29, 2018. 
*High level event. the AG is scheduled to attend. 

• Site Visit: North Carolina 
COPS Office staff will conduct a monitoring site visit in North Carolina at the Durham Police 
Department on June 26, 2018 to ensure compliance with COPS funding requirements. 

• /nternational Association ofCampus Law Enforcement Administrators (IACLEA) Annual 
Conference & Exposit ;on 
COPS Office Director Phil Keith and COPS Office staff will attend the IACLEA Annual Conference 
& Exposition taking place in Orlando, FL from June 28 - July 2, 2018. 

CONNIEWU 
Counsel to the Deputy Attorney General 
Department of Justice 

C: 
Connie.V.Wu@usdoJ.gov 

D: (202) 305-0071 
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Judi Garrett 

From: Judi Garrett 

Sent: Wednesday, May 30, 2018 3:19 PM 

To: Wu, Connie V. (ODAG); Garrett, Judi {BOP} 

Cc: Frank, Michael (ODAG) 

Subject: Re: June Strategic Planning "Deliverables" for June 

Yes certainly 

Sent from my Verizon, Sam5ung Galaxy smartphone 

- - Original message - -
From: "Wu, Connie V. {OOAG}" <Connie.V.Wu@usdoj.gov> 
Date: 5/30/18 3:14 PM (GMT-05:00) 
To: "Judi {BOP} Garrett" (b)(6) 

Cc: Michael Frank <Michael.Frank2@usdoj.gov> 
Subject: June Strategic Planning "Deliverables" for June 

>» "Wu, Connie V. (OOAG)" 05/30/2018 15:14 >>> 
Hey Judi, can you please send June deliverables by 12pm tomorrow? They can include strategic 
planning/high level plans that should be on DAG's radar/big events coming up that should appear on his 
calendar for his situational awareness. 

Thanks! 

Connie 

From: Judi Garrett(b)(6) 

Sent: Monday, April 30, 2018 10:04 AM 
To: Frank, Michael (ODAG) <mfrank@jmd.usdoj.gov> 
Subject: Re: Strategic Planning "Deliverables" for May 

Here you go: 

BOP Director plans to sign a new transgender policy clarifying issues such as determining appropriate 
housing and medical procedures_ 
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Pings, Anne (OLA) 

From: Pings, Anne (OLA) 

Sent: Thursday, May 24, 2018 8:46 PM 

To: Wu, Connie V. (ODAG) 

Cc: Ellis, Corey F. (ODAG); Goldschmidt, Lauren {OLA) 

Subject: Re: USMS - Transgender Inmate Questions from CJS 

Adding Lauren Goldschmidt from OLA 

On May 24, 2018, at 8:19 PM, Wu, Connie V. {OOAG) <cvwu@jmd.usdoj.gov> wrote: 

Corey and Anne, 

(b)( 5) 

- I cleared the BOP questions (with Prim's blessing) (b)(5) 

See highlighted portions below. 

Thanks, 

Connie 

CONNIEWU 
Counsel to the Deputy Attorney General 
Department of Justice 
D: (202)305-0071 

C:~ 
Connie. V.Wu@usdoj.gov 

From: Munro, Shannon L {JMD) 
Sent: Thursday, May 24, 2018 6:06 PM 
To: Wu, Connie V. (ODAG} <cvwu@jmd.usdoj.gov> 
Cc: Lucas, Daniel (JMD} <dlucas@jmd.usdoj.gov>; Garrett, Judi (BOP) (b )(6) 

Subject: RE: BOP Transgender Inmate Questions from CJS 

Thanks very much, Connie! Regarding(b)(5) 

-
I hope this helps! 

Thanks very much, 
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Shannon Munro 
Appropriations Liaison Officer 
Justice Management Division 
Department of Justice 
(202) 514-1857 
Shannon.L Munro@usdoJ.gov 

From: Wu, Connie V. (ODAG} 
Sent: Wednesday, May 23, 201811:04 PM 
To: Munro, Shannon l.(JMD) <smunro@jmd.us.doj.gcv> 
Cc:.Lucas, Daniel {JMD} <dlucas@jmd.usdoj.gov>; Garrett, Judi {BOP} (b )(6) 

Subject: RE: BOP Transgender Inmate Questions from CJS 

Hi Shannon, 

Ibelieve BOP will respond through the channel from which they received the original 
questions tomorrow. 

Just to clarify, (b)(5) 

- you can provide would be appreciated. 

Thanks, 

Connie 

CONNIEWU 
Counsel to the DeputyAttorney General 
Department of Justice 
D: (202) 305-0071 
C;~ . 
Connie. V.Wu@usdoj.gov 

From: Munro, Shannon L {JMD) 
Sent: Wednesday, May 23, 2018 5:17 PM 
To: Wu, Connie V. (ODAG) <cvwu@jmd.usdoj.gov> 
Cc: Lucas, Daniel (JMD) <dlucas@imd.usdoj.gov> 
Subject: BOPTransgender Inmate Questions from CJS 

Hi Connie, 

I just wanted to check in with you about the responses to the questions from Senate 
Appropriations regarding BOP's policy change for t ransgender inmates. Senate CJS is pinging us 
for answers. Do you know when we might have final r~onses to send them? mlJIIIIIIIIIIII 

Thanks very much, 
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Shannon Munro 
Appropriations Liaison Officer 
Justice Management Division 
Department of Justice 
{202) 514-1857 
Shannon.LMunro@usdoj .gov 
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_

Judi Garrett 

From: Judi Garrett 

Sent: Wednesday, May 23, 2018 11:00 PM 

To: Wu, Connie V. (ODAG); Garrett, Judi {BOP} 

Subject: Re·: Senate as Questions 

Thanks much. Iwill send them to our budget staff and ask them to send them to JMD if you are ok 
with that. 

Also l am speakinq with Sara tomorrow at 9 in advance of her speaking with you _ 

Sent from my Verizon, Samsung Galaxy smartphone 

--Original message --
From: "Wu, Connie V. {ODAG)" <Connie.V.Wu@usdoj.gov> 
Date: 5/23/18 '10:52 PM (GMT-05:00) 
To: "Judi (BOP) Garrett" (b)(6) 

Subject: Senate as Questions 

>» "Wu, Connie V. (OOAG}" 05/23/2018 22:52 »> 
Would you prefer to send these, or do you want me to send to JMD? I'm happy to do it either way. 

Quest ions. f rom Senate CJS t o BOP Routed through JMD 

I-low many current BOP inmates are transgender ahd how many facilities are currently affected? 
A: As of April 28, 2018, there are 579 inmates who identify as transgender at &9 facilities. Three transgender 
inmates are currently housed in facilities that do not correspond with their birth gender. 

When will BOP start moving these inmates? 
A: If we determine after careful review of each case that an inmate should be moved, we will ensure they 
are moved in a timely manner consistent with their needs and the needs of the receiving institution. 

I-low does BOP plan to keep these inmates safe after they are moved into the facilities that correspond with 
their sex at birth? 
A: Safety remains a priority in the designation of all BOP inmates. Decisions on inmate placements and 
transfers requires a deliberate conclusion that the inmate can be managed safely alongside the other 
inmates at the prison. 

What is the cost for moving these inmates? 
A: The cost of moving an inmate via air transport is $900. There is no difference in ·cost when moving a 
transgender inmate versus a non-transgender inmate. 
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CONNIEWU 
Counsel to the Deputy Attorney General 
Department of Justice 
D: (202) 305-D071 

C:..... 
Connie.V.Wu@usdoj.gov 
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Questions  from  Senate  CJS  to  BOP  Routed  through  JMD  

How  many  current  BOP  inmates  are  transgender  and  how  many  facilities  are  currently  affected?  
A:  As  of April 28,  2018,  there  are  579 inmates  who  identify  as  transgender  at  89 facilities.  
Three  transgender  inmates  are  currently housed  in  facilities  that  do  not  correspond  with  their  
birth  gender.  

When  will  BOP  start  moving  these  inmates?  
A:  If  we  determine  after  careful  review  of  each  case  that  an  inmate  should  be  moved,  we  will  
ensure  they  are  moved  in  a  timely  manner  consistent  with  their  needs  and  the  needs  of  the  
receiving  institution.  

How  does  BOP  plan  to  keep  these  inmates  safe  after  they  are  moved  into  the  facilities  that  
correspond  with  their  sex  at  birth?  
A:  Safety  remains  a priority in  the  designation  of  all BOP inmates.  Decisions  on  inmate  
placements  and  transfers  requires  a  deliberate  conclusion  that  the  inmate  can  be  managed  safely  
alongside  the  other  inmates  at  the  prison.  

What  is  the  cost  for  moving  these  inmates?  
A:  The  cost  of  moving  an  inmate  via  air  transport  is  $900.  There  is  no  difference  in  cost  when  
moving  a  transgender  inmate  versus  a  non-transgender  inmate.  
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Wu, Connie V. (ODAG) 

From: Wu, Connie V. (ODAG) 

Sent: Wednesday, May 23, 2018 12:02 PM 

To: Bumatay, Patrick {OAG); Frank, Michael (ODAG); Terwilliger, Zachary (ODAG); 
Haas, Alex (CIV); Garrett, Judi (BOP); Prior, Ian (OPA); Bolitho, Zachary (ODAG); 

Murray, Michael {ODAG}; Escalona, Prim F. (OLA} 

Subject: Last Ca ll for Comments: BOP Responses re Transgender Inmate Questions from 
Senate CJS 

Attachments: Questions from Senate CJS.docx 

Hi everyone, 

Last call for comments. I've added (b)(5) 

If anyone has input, (b)(5) I welcome the feedback if-
If I don't hear from anyone else by COB today, I'll assume 

everyone is good with it and clear it. I've gotten affirmative green lights from OLA and BOP so far. 

Thanks, 

Connie 

CONNIEWU 
Counsel to the Deputy Attorney General 
Department of Justice 
0: (202) 305-D071 
C: (b)(6) 

Connie.V.Wu@usdoJ.gov 

From: Wu, Connie V. (ODAG) 
Sent Wednesday, May 16, 2018 1:20 PM 
To: Bumatay, Patrick (OAG) <pbumatay@jmd.usdoj.gov>; Frank, Michael (ODAG) <mfrank@jmd.usdoj.gov>; 
Terwilliger, Zachary ( ODAG) <zterwilliger@jmd.usdoj.gov>; Haas, Alex (CIV} <alhaas@CIV.USDOJ.GOV>; Judi 
Garrett (BOP) ; Ian Prior{OPA) (1Prior@jmd.usdoj.gov} 
<tPrior@jmd.usdoj.gov> 
Cc: Murray, Michael {ODAG} <mmurray@jmd.usdoj.gov>; Bolitho, Zachary {ODAG} <zbolitho@jmd.usdoj.gov> 
Subjert:Seeking Comments BOP Responses to Senate CJS Questions 

BOP received questions from the Senate CJS following the news coverage of the Transgender Offender 
Manual changes. Please review the attached draft and send me any comments/edits by Friday, May 18. 
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Thanks, 

CONNIEWU 
Counsel to the Deputy Attorney General 
Department of Justice 
D: (202) 305-0071 
C: 
Connie. V.Wu@usdoj.gov 
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Escalona, Prim F. (OLA) 

From: Escalona, Prim F. (OLA) 

Sent: Wednesday, May 23, 2018 8:47 AM 

To: Judi Garrett 

Cc: Wu, Connie V. (ODAG) 

Subject: Re: Seeking Comments BOP Responses to Senate CJS Questions 

This looks good to me. Thank you for looping me in! 

Prim Escalona 
(b)(6) 

On May 22, 2018, at 11:52 PM, Judi Garrett (b)(6) wrote: 

(b)(5) per BOP thanks much. 

S-ent from my Verizon, samsung Galaxy smartphone 

-- Original message ---
From: "Wu, Connie V. (ODAG}" <Connie.V.Wu@usdoj.gov> 
Date: 5/22/18 10:24 PM (GMT-05:00) 
To: Prim Escalona <Prim.F.Escalona@usdoj.gov> 
Cc: "Judi (BOP) Garrett" (b)(6) 

Subject: Seeking Comments BOP Responses to Senate CJS Questions 

»> "Wu, Connie V. (ODAG)" 05/ 22/ 2018 22:24 >>> 

Prim, I apologize I neglected to add OLA in my haste below. Can you take a quick look at this 
short document and let me know if you have any comments to these draft responses to Senate 
CJS questions regarding BOP transgender inmates? I believe the Hill is expecting answers early 
this week. 

Judi, (b)(5) 

Connie 

From: Wu, Connie V. (ODAG} 
Sent: Wednesday, May 16, 20181:20 PM 
To: Bumatay, Patrick (OAG} <pbumatay@jmd.usdoj.gov>; Frank, Michael (ODAG} 
<mfrank@jmd.usdoj.gov>; Terwilliger, Zachary (ODAG} <zterwilliger@imd.usdoj.gov>; Haas, 
Alex (CIV} <alhaas@CIV.USDOJ.GOV>; Judi Garrett (BOP} (b )(6) 
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; Ian Prior (OPA) (1Prior@jmd.usdoj.gov} <IPrlor@imd.usdoj.gov> 
cc: Murray, Michael (ODAG) <mmurray@imd.usdoJ.gov>; Bolitho, Zachary (ODAG) 
<zbolltho@jmd.usdoj.gov> 
Subject: Seeking Comments BOP Responses to Senate CJS Questions 

BOP received questions from the Senate CJS following the news coverage of the Transgender 
Offender Manual changes. Please review the attached draft and send me any comments/edits 
by Friday, May 18. 

Thanks, 

CONNIEWU 
Counsel to the Deputy Attorney General 
Department of Justice 
D: (202) 305-0071 

C:~ 
Connie. V.Wu{@usdoj.gov 
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Judi Garrett 

From: 

Sent: 

To: 

Ce: 

Subject: 

Judi Garrett 

Thursday, May 17, 2018 1:43 PM 

Haas, Alex (CIV}; Wu, Connie V. (ODAG); Prior, Ian (OPA); Garrett, Judi (BOP); 
Frank, Michael {ODAG); Bumatay, Patrick {OAG); Terwilliger, Zachary {ODAG} 

Murray, Michael (ODAG); Bolitho, Zachary (ODAG) 

RE: Seeking Comments BOP Responses to Senate OS Questions 

Thanks 

> > > "Haas, Alex (CIV)" <Alex.Haas@usdoj.gov> 5/17/2018 1 :40 PM > > > 

My only comment/ question is on the question of ' 'Wben -.vill BOP start mon.ng these inmates?" 

My recollection is that (b)(5) If 
, I was/ am under the impression-

From: Wu, Connie V. {ODAG) 
Sent: Wednesday, May 16, 20181:21 PM 
To: Bumatay, Patrick (OAG} <pbumatay@jmd.usdoj.gov>; Frank, Michael {ODAG) <mfrank@jmd.usdoj.gov>; 
Terwilliger, Zachary (ODAG) <zterwilliger@jmd.usdoj.gov>; Haas, Alex (CIV) <alhaas@CIV.USDOJ.GOV>; 
Garrett, Judi (BOP) ; Prior, Ian (OPA) <IPrior@jmd.usdoj .gov> 
Cc: Murray, Michael (ODAG} <mmurray@jmd.usdoj.gov>; Bolitho, Zachary (OOAG) <zbolitho@jmd.usdoj.gov> 
Subject: Seeking Comments BOP Res-Ponses to Senate CJS Questions 

BOP received questions from the Senate CJS following the news coverage of the Transgender Offender 
Manual changes. Please review the attached draft and send me any comments/edits by Friday, May 18. 

Thanks, 

CONNIE WU 
Counsel to the Deputy Attorney General 
Department ofJustice 
D: (202) 305-0071 

C:~ 
Connie.V.Wu@usdoj.gov 
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Judi Garrett 

From: Judi Garrett 

Sent: Tuesday, May 15, 2018 9:09 PM 

To: Wu, Connie V. (ODAG) 

Subject: Transgender q and a 

Connie, these are not needed until next week. Thanks. 

Sent from my Verrzon, Samsung Galaxy smartphone 
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Judi Garrett 

From: Judi Garrett 

Sent: Tuesday, May 15, 2018 1:35 PM 

To: Wu, Connie V. (ODAG) 

Subject: For your review ... transgender questions 

Connie, here are proposed answers to the questions forwarded to us from jmd ... 

Sent from my Verizon, Samsung Galaxy smartphone 
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Jones, Kevin R (OLP) 

From: Jones, Kevin R (OLP) 

Sent: Tuesday, May 15, 2018 11:01 AM 

To: Crytzer, Katherine {OLP); Gormsen, Eric T (OLP); Hinchman, Robert (OLP) 

Cc: Rothenberg, Laurence E {OLP) 

Subject: RE: Transgender Offender Manual 

Attachments: RE: BOP Policy and PREA Regulations.em!; prea_final_rule.pdf 

I am forwarding an email from Larry back in January that pertains to these issues. I hadn't heard 
anything in the last few months about this subject. 

- Kevin 

From; Crytzer, Katherine {OLP) 
Sent: Tuesday, May 15, 2018 8:39 AM 
To: Gormsen, EricT {OLP} <egormsen@jmd.usdoj.gov>; Jones, Kevin R (OLP) <kjones@jmd.usdoj.gov>; 
Hinchman, Robert {OLP) <rhinchman@jmd.usdoj .gov> 
Subject: RE: Transgender Offender Manual 

Eric. 

Let me circle up on this and get back with you. 

Katie 

Katie Crytzer 
Chief of Staff 
Office ofLegal Policy 
li.S. Department ofJustice 
950 Pennsylvania Ave., ::r-.-w 
Washington, DC 20530 
Office: (202) 353-3069 
Ce11. (b )( 6) 

Katherine.Crytzer2@usdoj.gov 

From: Gormsen, EricT (OLP) 
Sent; Tuesday, May 15, 2018 8:36 AM 

To: Jones, Kevin R (OLP} <kjones@jmd.usdoJ.gov>; Hinchman, Robert {OLP} <rhinchman@jmd.usdoj.gov>; 
Crytzer, Katherine (OLP} <kcrytzer@imd.usdoj.gov> 
Subject: Transgender Offender Manual 

May 15, 2018 

I received a message from Joe Nye jOMB) regarding the Friday release of BOP's Transgendered Offender 
Manual. He wanted to discuss this policy. Does anyone in OLP have information? 
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https://www.documentdoud.org/documents/44S9297-BOP-Change-Order-Transgender-Offender-Manual-
5.html 

Thanks, 

Eric 

Signed ... 
- Eric Taylor Gormsen -- 

Office of Legal Policy 
Department of Justice 

(202} 514-4087 
Fax: 353-2374 
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The following is the text of the rule signed by the  Attorney General on  May 16, 2012, which has  

been sent to the  Federal R  egister will update this  egister for publication.  The Federal R  

document to include dates that are  keyed to  egister publication.  the date of Federal R  

BILLING CODE 4410-05; 4410-18  

DEPARTMENT OF JUSTICE  
28 CFR Part  115  

Do  .  .cket  No OAG-131; AG Order  No  
RIN 1105-AB34  

Natio  to  nd  Priso Rape  nal Standards  Prevent,  Detect,  and Respo  to  n  

AGENCY:  Department of Justice.  

ACTION:  Final rule; request for comment on specific issue.  

SUMMARY:  The Department of Justice (Department) is issuing a final rule adopting national  
standards to prevent, detect, and respond to prison rape, pursuant to  ape Elimination  the Prison R  
Act of 2003 (PREA).  The Department is requesting comment on one issue relating to staffing in  
juvenile facilities.  

DATES:  This rule is effective [INSERT DATE 60 DAYS AFTER DATE OF  
PUBLICATION IN THE FEDERAL REGISTER].  Comments on the juvenile staffing ratios  
set forth in § 115.313 must be submitted electronically or postmarked no later than 11:59 p.m. on  

[INSERT DATE 60 DAYS AFTER DATE OF PUBLICATION IN THE FEDERAL  
REGISTER.]  

ADDRESSES:  To ensure proper handling of solicited additional comments, please reference  
“Docket No. OAG-131” on all written and electronic correspondence.  Written comments being  
sent through regular or express mail should be sent to  obert Hinchman, Senior Counsel, Office  R  
of Legal Policy, Department of Justice, 950 Pennsylvania Avenue, NW, R  4252,  oom  
Washington, DC 20530.  Comments may also be sent electronically through  
http://www.regulations.gov using the electronic comment form provided on that site. An  
electronic copy of this document is also available at the http://www.regulations.gov website. The  
Department will accept attachments to electronic comments in Microsoft Word, WordPerfect,  
Adobe PDF, or Excel file formats only.  The Department will not accept any file formats other  
than those specifically listed here.  

Please note that the Department is requesting that electronic comments be submitted  
before midnight Eastern Time on the day the comment period closes because  
http://www.regulations.gov  terminates the public’s ability to submit comments at midnight  
Eastern Time on the day the comment period closes. Commenters in time zones other than  
Eastern Time may want to consider this so that their electronic comments are received.  All  
comments sent through regular or express mail will be considered timely if postmarked on or  
before the day the comment period closes.  

FOR FURTHER INFORMATION CONTACT:  Robert Hinchman, Senior Counsel, Office of  
Legal Policy, Department of Justice, 950 Pennsylvania Avenue, NW, R  4252, Washington,  oom  
DC 20530; telephone: (202) 514-8059.  This is not a toll-free number.  
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POSTING OF SOLICITED ADDITIONAL PUBLIC COMMENTS:  Please note that all  
comments received are considered part of the public record and made available for public  
inspection online at http://www.regulations.gov and in the Department’s public docket.  Such  
information includes personal identifying information (such as your name, address, etc.)  
voluntarily submitted by the commenter.  

You are not required to submit personal identifying information in order to comment on  
this rule.  Nevertheless, if you still want to submit personal identifying information (such as your  
name, address, etc.) as part of your comment, but do not want it to be posted online or made  
available in the public docket, you must include the phrase “PE  NTIFYINGRSONAL IDE  
INFORMATION” in the first paragraph ofyour comment.  You must also place all the personal  
identifying information you do not want posted online or made available in the public docket in  
the first paragraph of your comment and identify what information you want redacted.  

If you want to submit confidential business information as part of your comment, but do  
not want it to be posted online or made available in the public docket, you must include the  
phrase “CONFIDE  SS INFORMATION” in the first paragraph ofyour  NTIAL BUSINE  
comment. You must also prominently identify confidential business information to be redacted  
within the comment. If a comment has so much confidential business information that it cannot  
be effectively redacted, all or part of that comment may not be posted online or made available in  
the public docket.  

Personal identifying information and confidential business information identified and  
located as set forth above will be redacted and the comment, in redacted form, will be posted  
online and placed in the Department’s public docket file.  Please note that the Freedom of  
Information Act applies to all comments received.  Ifyou wish to inspect the agency’s public  
docket file in person by appointment, please see the “FOR  THER  MATION”FUR  INFOR  
paragraph.  

SUPPLEMENTARY INFORMATION:  

I.  Executive  Summary  

A.  Overview  

The goal of this rulemaking is to prevent, detect, and respond to sexual abuse in  
confinement facilities, pursuant to  ape Elimination Act of 2003.  For  long,  the Prison R  too  
incidents of sexual abuse against incarcerated persons have not been taken as seriously as sexual  
abuse outside prison walls.  In popular culture, prison rape is often the subject of jokes; in public  
discourse, it has been at times dismissed by some as an inevitable  or even deserved  
consequence of criminality.  

But sexual abuse is never a laughing matter, nor is it punishment for a crime.  R  is  ather, it  
a crime, and it is no more tolerable when its victims have committed crimes of their own.  Prison  
rape can have severe consequences for victims, for the security of correctional facilities, and for  
the safety and well-being of the communities to which nearly all incarcerated persons will  
eventually return.  

In passing PREA, Congress noted that the nation was “largely unaware ofthe epidemic  
character of prison rape and the day-to-day horror experienced by victimized inmates.”  42  
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U.S.C. 15601(12).  The legislation established a  ape Elimination Commission  National Prison R  
(NPRE to “carry out  comprehensive legal and factual study ofthe penalogical [sic], physical,  C)  a  
mental, medical, social, and economic impacts ofprison rape in the United States” and to  
recommend to the Attorney General “national standards for enhancing the detection, prevention,  
reduction, and punishment ofprison rape.”  42 U.S.C. 15606(d)(1), (e)(1).  The statute defines  
“prison” as “any confinement facility,” including jails, police lockups, and juvenile facilities, and  
defines “rape” to include a broad range ofunwanted sexual activity.  42 U.S.C. 15609(7) & (9).  
After over  years of work, the NPR  four  EC released its recommended national standards in June  
2009 and subsequently disbanded, pursuant to the statute.  

The statute directs the Attorney General to publish a final rule adopting “national  
standards for the detection, prevention, reduction, and punishment of prison rape . . . based upon  
the independent judgment of the Attorney General, after giving due consideration to the  
recommended national standards provided by the Commission . . . and being informed by such  
data, opinions, and proposals that the Attorney General determines to be appropriate to  
consider.”  42 U.S.C. 15607(a)(1)-(2).  However, the standards may not “impose substantial  
additional costs compared to the costs presently expended by Federal, State, and local prison  
authorities.”  42 U.S.C. 15607(a)(3).  

The standards are to be immediately binding on the Federal Bureau of Prisons.  42 U.S.C.  
15607(b).  A State whose Governor does not certify full compliance with the standards is subject  
to the loss of five percent of any Department of Justice grant funds that it would otherwise  
receive for prison purposes, unless the Governor submits an assurance that such five percent will  
be used only for the purpose of enabling the State to achieve and certify full compliance with the  
standards in future years.  42 U.S.C. 15607(c).  The final rule specifies that the Governor’s  
certification applies to all facilities in the State under the operational control ofthe State’s  
executive branch, including facilities operated by private entities on behalf of the State’s  
executive branch.  

In addition, any correctional accreditation organization that seeks Federal grants must  
adopt accreditation standards regarding sexual abuse that are consistent with the national  
standards in this final rule.  42 U.S.C. 15608.  

In drafting the final rule, the Department balanced a number of competing  
considerations.  In the current fiscal climate, governments at all levels face budgetary constraints.  
The Department has aimed to craft standards that will yield the maximum desired effect while  
minimizing the financial impact on jurisdictions.  In addition, recognizing the unique  
characteristics of individual facilities, agencies, and inmate populations, the Department has  
endeavored to afford discretion and flexibility to agencies to the extent feasible.  

The success  EA standards in combating sexual abuse in confinement facilities  of the PR  
will depend on effective agency and facility leadership, and the development of an agency  
culture that prioritizes efforts to combat sexual abuse.  Effective leadership and culture cannot, of  
course, be directly mandated by rule.  Yet implementation of the standards will help foster a  
change in culture by institutionalizing policies and practices that bring these concerns to the  
fore.  

Notably, the standards are generally not outcome-based, but rather focus on policies and  
procedures.  While performance-based standards generally give regulated parties the flexibility  
to achieve regulatory objectives in the most cost-effective way, it is difficult to employ such  
standards effectively to combat sexual abuse in confinement facilities, where significant barriers  
exist to the reporting and investigating of such incidents.  An increase in incidents reported to  
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facility administrators might reflect increased abuse, or it might just reflect inmates’ increased  
willingness to report abuse, due to the facility’s success at assuring inmates that reporting will  
yield positive outcomes and not result in retaliation.  Likewise, an increase in substantiated  
incidents could mean either that a facility is failing to protect inmates, or else simply that it has  
improved its effectiveness at investigating allegations.  For these reasons, the standards generally  
aim to inculcate policies and procedures that will reduce and ameliorate bad outcomes,  
recognizing that one possible consequence of improved performance is that evidence of more  
incidents will come to light.  

The standards are not intended to define the contours of constitutionally required  
conditions of confinement.  Accordingly, compliance with the standards does not establish a safe  
harbor with regard to otherwise constitutionally deficient conditions involving inmate sexual  
abuse.  Furthermore, while the standards aim to include a variety of best practices, they do not  
incorporate every promising avenue of combating sexual abuse, due to the need to adopt national  
standards applicable to a wide range of facilities, while taking costs into consideration.  The  
standards consist of policies and practices that are attainable by all affected agencies, recognizing  
that agencies can, and some currently do, exceed the standards in a variety of ways.  The  
Department applauds such efforts, encourages agencies to adopt or continue best practices that  
exceed the standards, and intends to support further the identification and adoption of innovative  
methods to protect inmates from harm.  As described in the Background section, the Department  
is continuing its efforts to fund training, technical assistance, and other support for agencies,  
including through a  esource  ape.  National R  Center for the Elimination of Prison R  

Because the purposes and operations of various types of confinement facilities differ  
significantly, there are four distinct sets of standards, each corresponding to a different type of  
facility: Adult prisons and jails (§§ 115.11  .93); lockups (§§ 115.111  .193); community  
confinement facilities (§§ 115.211  .293); and juvenile facilities (§§ 115.311  .393).  The  
standards also include unified sections on definitions (§§ 115.5  .6) and on audits and State  
compliance (§§ 115.401  .405, 115.501).

1 

The standards contained in this final rule apply to facilities operated by, or on behalf of,  
State and local governments and the Department of Justice.  However, in contrast to the  
proposed rule, the final rule concludes that PREA encompasses all Federal confinement  
facilities.  Given their statutory authorities to regulate conditions of detention, other Federal  
departments with confinement facilities (including but not limited to the Department of  
Homeland Security) will work with the Attorney General to issue rules or procedures that will  
satisfy the requirements of PREA.  42 U.S.C. 15607(a)(2).  

B.  Summary of Major Provisions  

This summary of the major provisions of the standards does not include every single  
aspect of the standards, nor does it capture all distinctions drawn in the standards on the basis of  
facility type or size.  Agencies that are covered by each set of standards should read them in full  
rather than rely exclusively on this summary.  

1The standards themselves refer to persons confined in prisons and jails as “inmates,” persons confined in lockups as  

“detainees,” and persons confined in juvenile facilities or community confinement facilities as “residents.”  For  

simplicity, however, the discussion and explanation of the standards refer collectively to all such persons as  
“inmates” except where specifically discussing lockups, juvenile facilities, or community confinement facilities.  

4 

Document  ID:  0.7.954.20714-000002  20200402-0000355  

https://facility:Adultprisonsandjails(��115.11


 

           

             

             

               

              


              

              

              


      
            


               

            

             


            

 

              

              


            

               


                

             


            

            

  

           

              


                

               

              

             

             

             


              

            


            

             


           

            


               

              


      
               


            
                 


                

            


  

General Prevention Planning.  To ensure that preventing sexual abuse receives  
appropriate attention, the standards require that each agency and facility designate a  EA pointPR  
person with sufficient time and authority to coordinate compliance efforts.  Facilities may not  
hire or promote persons who have committed sexual abuse in an institutional setting or who have  
been adjudicated to have done so in the community, and must perform background checks on  
prospective and current employees, unless a system is in place to capture such information for  
current employees.  A public agency that contracts for the confinement of its inmates with  
outside entities must include in any new contracts or contract renewals the entity’s obligation to  
adopt and comply with the PREA standards.  

Supervision  and Monitoring.  The standards require each facility to develop and  
document a staffing plan, taking into account a set of specified factors, that provides for adequate  
levels of staffing, and, where applicable, video monitoring, to protect inmates against sexual  
abuse.  The staffing standard further requires all agencies to annually assess, determine, and  
document whether adjustments are needed to the staffing levels or deployment of monitoring  
technologies.  

Due to the great variation across facilities in terms of size, physical layout, and  
composition of the inmate population, it would be impractical to require a specified level of  
staffing.  Likewise, mandating a subjective standard such as “adequate staffing” would be  
extremely difficult to measure.  Instead, the final standard requires that prisons and jails use their  
best efforts to comply with the staffing plan on a regular basis and document and justify any  
deviations.  Given that staffing increases often depend on budget approval from an external  
legislative or other governmental entity, this revision is designed to support proper staffing  
without discouraging agencies from attempting to  EA  to  comply with the PR  standards due  
financial concerns.  

The “best efforts” language encourages agencies to compose the most appropriate  
staffing plan for each facility without incentivizing agencies to set the bar artificially low in  
order to avoid non-compliance.  But ifthe facility’s plan is plainly deficient on its face, the  
facility is not in compliance with this standard even if it adheres to its plan.  

In addition, the standards contained in the final rule require that supervisors conduct and  
document unannounced rounds to identify and deter staff sexual abuse and sexual harassment.  

Staffing of Juvenile Facilities.  The standards set minimum staffing levels for certain  
juvenile facilities.  As discussed in greater detail in the appropriate section below, the  
Department seeks additional comment on this aspect of the standards, and may make changes if  
warranted in light of public comments received.  Specifically, the standards require secure  
juvenile facilities  i.e., those that do not allow residents access to the community  to maintain  
minimum security staff ratios of 1:8 during resident waking hours, and 1:16 during resident  
sleeping hours, except during limited and discrete exigent circumstances; deviations from the  
staffing plan in such circumstances must be documented.  Because increasing staffing levels  
takes time and money, this requirement does not go into effect until October 2017 except for  
facilities that are already obligated by law, regulation, or judicial consent decree to maintain at  
least 1:8 and 1:16 ratios.  

Juveniles in Adult Facilities.  The final rule, unlike the proposed rule and the NPREC’s  
recommended standards, contains a standard that governs the placement of juveniles in adult  
facilities.  The standard applies only to persons under the age of 18 who are under adult court  
supervision and incarcerated or detained in a prison, jail, or lockup.  Such persons are, for the  
purposes ofthis standard, referred to as “youthful inmates” (or, in lockups, “youthful  
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detainees”).  By contrast, youth in the juvenile justice system are already protected by the  
Juvenile Justice and Delinquency Prevention Act (JJDPA), 42 U.S.C. 5601 et seq., which  
provides formula grants to States conditioned on (subject to minimal exceptions) separating  
juveniles from adults in secure facilities and removing juveniles from adult jails and lockups.  

This standard imposes three requirements.  First, no inmate under 18 may be placed in a  
housing unit where contact will occur with adult inmates in a common space, shower area, or  
sleeping quarters.  Second, outside ofhousing units, agencies must either maintain “sight and  
sound separation”  i.e., preventing adult inmates from seeing or communicating with youth  or  
provide direct staff supervision when the two are together.  Third, agencies must make their best  
efforts to avoid placing youthful inmates in isolation to comply with this provision and, absent  
exigent circumstances, must afford them daily large-muscle exercise and any legally required  
special education services, and must provide them access to other programs and work  
opportunities to the extent possible.  

While some commenters asserted that, in addition to increasing risk of victimization,  
confining youth in adult facilities impedes access to age-appropriate programming and services  
and may actually increase recidivism, the Department is cognizant that its mandate in  
promulgating these standards extends only to preventing, detecting, and responding to sexual  
abuse in confinement facilities.  In addition, imposing a general prohibition on the placement of  
youth in adult facilities, or disallowing such placements unless a court finds that the youth has  
been violent or disruptive in a juvenile facility, would necessarily require a fundamental  
restructuring of existing State laws that permit or require such placement.  Given the current state  
of knowledge regarding youth in adult facilities, and the availability of more narrowly tailored  
approaches to protecting youth, the Department has decided not to impose a complete ban at this  
time through the PREA standards.  The Department has supported, however, congressional  
efforts to amend the JJDPA to extend its jail removal requirements to apply to youth under adult  
criminal court jurisdiction awaiting trial, unless a court specifically finds that it is in the interest  
of justice to incarcerate the youth in an adult facility.  

Cross-Gender Searches  and Viewing.  In a change from the proposed standards, the final  
standards include a phased-in ban on cross-gender pat-down searches of female inmates in adult  
prisons, jails, and community confinement facilities absent exigent circumstances  which is  
currently the policy in most State prison systems.  However, female inmates’ access to  
programming and out-of-cell opportunities must not be restricted to comply with this provision.  

For juvenile facilities, however, the final standards, like the proposed standards, prohibit  
cross-gender pat-down searches of both female and male residents.  And for all facilities, the  
standards prohibit cross-gender strip searches and visual body cavity searches except in exigent  
circumstances or when performed by medical practitioners, in which case the searches must be  
documented.  

The standards also require facilities to implement policies and procedures that enable  
inmates to shower, perform bodily functions, and change clothing without nonmedical staff of  
the opposite gender viewing their breasts, buttocks, or genitalia, except in exigent circumstances  
or when such viewing is incidental to routine cell checks.  In addition, facilities must require  
staff of the opposite gender to announce their presence when entering an inmate housing unit.  

Training and Education.  Proper training is essential to combating sexual abuse in  
correctional facilities.  The standards require staff training on key topics related to preventing,  
detecting, and responding to sexual abuse.  Investigators and medical practitioners will receive  
training tailored to their specific roles.  
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Inmates, too, must understand a facility’s policies and procedures in order to know that  
they will be kept safe and that the facility will not tolerate their committing sexual abuse.  The  
standards require that facilities explain their zero-tolerance policy regarding sexual abuse and  
sexual harassment educate inmates on how to report any such incidents.  

Screening.  The standards require that inmates be screened for risk of being sexually  
abused or sexually abusive and that screening information be used to inform housing, bed, work,  
education, and program assignments.  The goal is to keep inmates at high risk of victimization  
away from those at high risk of committing abuse.  However, facilities may not simply place  
victims in segregated housing against their will unless a determination has been made that there  
is no available alternative means of separation, and even then only under specified conditions  
and with periodic reassessment.  

Reporting.  The standards require that agencies provide at least two internal reporting  
avenues, and at least one way to report abuse to a public or private entity or office that is not part  
of the agency and that can allow inmates to remain anonymous upon request.  An agency must  
also provide a way for third parties to report such abuse on behalf of an inmate.  

In addition, agencies are required to provide inmates with access to outside victim  
advocates for emotional support services related to sexual abuse, by giving inmates contact  
information for local, State, or national victim advocacy or rape crisis organizations and by  
enabling reasonable communication between inmates and these organizations, with as much  
confidentiality as possible.  

R  to prepare a written plan to  esponsive Planning.  The standards require facilities  
coordinate actions taken among staff first responders, medical and mental health practitioners,  
investigators, and facility leadership in response to an incident of sexual abuse.  Upon learning of  
an allegation of abuse, staff must separate the alleged victim and abuser and take steps to  
preserve evidence.  

The standards also require agencies to develop policies to prevent and detect any  
retaliation against persons who report sexual abuse or who cooperate with investigations.  
Allegations must be investigated properly, thoroughly, and objectively, and documented  
correspondingly, and must be deemed substantiated if supported by a preponderance of the  
evidence.  No agency may require an inmate to submit to a polygraph examination as a condition  
for proceeding with an investigation.  Nor may an agency enter into or renew any agreement that  
limits its ability to remove alleged staff abusers from contact with inmates pending an  
investigation or disciplinary determination.  

Investigations.  Investigations are required to follow a uniform evidence protocol that  
maximizes the potential for obtaining usable physical evidence for administrative proceedings  
and criminal prosecutions.  The agency must offer victims no-cost access to forensic medical  
examinations where evidentiarily or medically appropriate.  In addition, the agency must attempt  
to make available a victim advocate from a rape crisis center.  If that option is not available, the  
agency must provide such services through either (1) qualified staff from other community-based  
organizations or (2) a qualified agency staff member.  

Discipline.  The standards require that staff be subject to discipline for violating agency  
policies regarding sexual abuse, with termination the presumptive discipline for actually  
engaging in sexual abuse.  Terminations or resignations linked to violating such policies are to be  
reported to law enforcement (unless the conduct was clearly not criminal) and to relevant  
licensing bodies.  
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Inmates also will be subject to disciplinary action for committing sexual abuse.  Where  
an inmate is found to have engaged in sexual contact with a staff member, the inmate may be  
disciplined only where the staff member did not consent.  Where two inmates have engaged in  
sexual contact, the agency may (as the final rule clarifies) impose discipline for violating any  
agency policy against such contact, but may deem such activity to constitute sexual abuse only if  
it determines that the activity was not consensual.  In other words, upon encountering two  
inmates engaging in sexual activity, the agency cannot simply assume that both have committed  
sexual abuse.  

Medical and Mental Health Care.  The standards require that facilities provide timely,  
unimpeded access to emergency medical treatment and crisis intervention services, whose nature  
and scope are determined by practitioners according to their professional judgment.  Inmate  
victims of sexual abuse while incarcerated must be offered timely information about, and timely  
access to, emergency contraception and sexually transmitted infections prophylaxis, where  
medically appropriate.  Where relevant, inmate victims must also receive comprehensive  
information about, and timely access to, all lawful pregnancy-related medical services.  In  
addition, facilities are required to offer a follow-up meeting if the initial screening at intake  
indicates that the inmate has experienced or perpetrated sexual abuse.  

Grievances.  If an agency has a grievance process for inmates who allege sexual abuse,  
the agency may not impose a time limit on when an inmate may submit a grievance regarding  
such allegations.  To be sure, a grievance system cannot be the only method  and should not be  
the primary method  for inmates to report abuse.  As noted above, agencies must provide  
multiple internal ways to report abuse, as well as access to an external reporting channel.  

This standard exists only because the Prison Litigation Reform Act, 42 U.S.C. 1997e,  
requires that inmates exhaust any available administrative remedies as a prerequisite to filing suit  
under Federal law with respect to the conditions of their confinement.  The final standard  
contains a variety of other provisions aimed at ensuring that grievance procedures that cover  
sexual abuse provide inmates with a full and fair opportunity to preserve their ability to seek  
judicial review, without imposing undue burdens on agencies or facilities.  However, agencies  
that exempt sexual abuse allegations from their remedial schemes are exempt from this standard,  
because their inmates may proceed directly to court.  

Audits.  The final rule resolves an issue left undecided in the proposed rule by including  
standards that require that agencies ensure that each of their facilities is audited once every three  
years.  Audits must be conducted by: (1) a member of a correctional monitoring body that is not  
part of, or under the authority of, the agency (but may be part of, or authorized by, the relevant  
State or local government); (2) a member ofan auditing entity such as an inspector general’s or  
ombudsperson’s office that is external to the agency; or (3) other outside individuals with  
relevant experience.  Thus, the final standards differ from the proposed standards in that audits  
may not be conducted by an internal inspector general or ombudsperson who reports directly to  
the agency head or to the agency’s governing board.  

The Department will develop and issue an audit instrument that will provide guidance on  
the conduct of and contents of the audit.  All auditors must be certified by the Department,  
pursuant to procedures, including training requirements, to be issued subsequently.  

Lesbian, Gay, Bisexual,  Transgender, Intersex  (LGBTI) and Gender  Nonconforming  

Inmates.  The standards account in various ways for the particular vulnerabilities of inmates who  
are LGBTI or whose appearance or manner does not conform to traditional gender expectations.  
The standards require training in effective and professional communication with LGBTI and  
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gender nonconforming inmates and require the screening process to consider whether the inmate  
is, or is perceived to be, LGBTI or gender nonconforming.  The standards also require that post-
incident reviews consider whether the incident was motivated by LGBTI identification, status, or  
perceived status.  

In addition, in a change from the proposed rule, the final standards do not allow  
placement of LGBTI inmates in dedicated facilities, units, or wings in adult prisons, jails, or  
community confinement facilities solely on the basis of such identification or status, unless such  
placement is in a dedicated facility, unit, or wing established in connection with a consent  
decree, legal settlement, or legal judgment for the purpose of protecting such inmates.  As in the  
proposed standards, such placement is not allowed at all in juvenile facilities.  

The standards impose a complete ban on searching or physically examining a transgender  
or intersex inmate for the sole purpose ofdetermining the inmate’s genital status.  Agencies must  
train security staff in conducting professional and respectful cross-gender pat-down searches and  
searches of transgender and intersex inmates.  

In deciding whether to assign a transgender or intersex inmate to a facility for male or  
female inmates, and in making other housing and programming assignments, an agency may not  
simply assign the inmate to a facility based on genital  ather, the agency must consider  status.  R  
on a case-by-case basis whether a placement would ensure the inmate’s health and safety, and  
whether the placement would present management or security problems, giving serious  
consideration to the inmate’s own views regarding his or her own safety.  In addition,  
transgender and intersex inmates must be given the opportunity to shower separately from other  
inmates.  

Inmates with Disabilities and Limited English Proficient (LEP) Inmates.  The standards  
require agencies to develop methods to ensure effective communication with inmates who are  
deaf or hard of hearing, those who are blind or have low vision, and those who have intellectual,  
psychiatric, or speech disabilities.  Agencies also must take reasonable steps to ensure  
meaningful access to all aspects ofthe agency’s efforts to prevent, detect, and respond to sexual  
abuse and sexual harassment to inmates who are LEP.  Agencies may not rely on inmate  
interpreters or readers except in limited circumstances where an extended delay in obtaining an  
effective interpreter could compromise the inmate’s safety, the performance offirst-response  
duties, or an investigation.  

C.  Costs and Benefits  

The anticipated costs of full nationwide compliance with the final rule, as well as the  
benefits of reducing the prevalence of prison rape, are discussed at  egulatory  length in the R  
Impact Assessment (R  at  IA), which is available  
http://www.ojp.usdoj.gov/programs/pdfs/prea  ria.pdf and is summarized below in section IV,  
entitled “E  and 12866  Regulatory Planning and Review.”  As shown in  xecutive Orders 13563  -
Table 1, the Department estimates that the costs of these standards to all covered facilities,  
assuming full nationwide compliance, would be approximately $6.9 billion over the period 2012-
2026, or $468.5 million per year when annualized at a 7 percent discount rate.  The average  
annualized cost per facility of compliance with the standards is approximately $55,000 for  
prisons, $50,000 for jails, $24,000 for community confinement facilities, and $54,000 for  
juvenile facilities.  For lockups, the average annualized cost per agency is estimated at $16,000.  
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Table  1:  Estimated Cost  o  cal Co  f Full State  and Lo  mpliance  with  the  PREA Standards,  in  
the  Aggregate,  by Year  and by Facility Type,  in  Millio  o  llars  ns  f Do  

Year  Prisons  Jails  Lockups  CCF  Juveniles  
Total  
All Facilities  

2012  $87.2  $254.6  $180.1  $27.8  $196.0  $745.8  

2013  $55.2  $161.0  $122.0  $16.8  $93.3  $448.5  

2014  $58.3  $157.9  $106.6  $14.2  $92.1  $429.2  

2015  $59.2  $154.6  $93.7  $12.1  $94.9  $414.5  

2016  $61.3  $153.5  $87.3  $11.1  $109.3  $422.6  

2017  $61.5  $152.4  $83.6  $10.6  $151.9  $460.1  

2018  $62.9  $151.3  $80.1  $10.1  $147.3  $451.8  

2019  $63.1  $150.7  $77.5  $9.8  $144.7  $445.8  

2020  $64.3  $150.1  $75.0  $9.4  $142.2  $441.0  

2021  $65.7  $149.9  $73.2  $9.2  $140.4  $438.3  

2022  $65.9  $150.1  $72.0  $9.0  $139.2  $436.2  

2023  $67.1  $150.1  $70.8  $8.9  $138.0  $434.9  

2024  $67.1  $149.9  $69.6  $8.7  $136.7  $432.0  

2025  $67.9  $149.5  $68.4  $8.5  $135.5  $429.8  

2026  $67.6  $148.8  $67.2  $8.4  $134.3  $426.3  

15-yr  Total  $974.2  $2,384.6  $1,327.3  $174.8  $1,995.8  $6,856.7  

Present Value  $591.2  $1,488.4  $869.8  $116.6  $1,201.4  $4,267.4  

Annual  $64.9  $163.4  $95.5  $12.8  $131.9  $468.5  

However, these figures are  EA does  require State and  potentially misleading.  PR  not  
local facilities to comply with the Department’s standards, nor does it enact a mechanism for the  
Department to direct or enforce such compliance; instead, the statute provides certain incentives  
for such confinement facilities to implement the standards.  Fiscal realities faced by confinement  
facilities throughout the country make it virtually certain that the total actual outlays by those  
facilities will, in the aggregate, be less than the full nationwide compliance costs calculated in  
the RIA.  Actual outlays incurred will depend on the specific choices that State and local  
correctional agencies make with regard to adoption of the standards, and correspondingly on the  
annual expenditures that those agencies are willing and able to make in choosing to implement  
the standards in their facilities.  The Department has not  IA  project those  endeavored in the R  to  
actual outlays.  

With respect to benefits, the RIA conducts what is known as a “break-even analysis,” by  
first estimating the monetary value of preventing various types of prison sexual abuse (from  
incidents involving violence to inappropriate touching) and then, using those values, calculating  
the reduction in the annual number of victims that would need to occur for the benefits of the  
rule to equal the cost of full nationwide compliance.  

This analysis begins by estimating the current levels of sexual abuse in covered facilities.  
The RIA concludes that in 2008 more than 209,400 persons were victims of sexual abuse in  
prisons, jails, and juvenile facilities, of which at least 78,500 prison and jail inmates and 4,300  
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youth in juvenile facilities were victims of the most serious forms of sexual abuse, including  
forcible rape and other nonconsensual sexual acts involving injury, force, or high incidence.  

Next, the RIA estimates how much monetary benefit (to the victim and to society)  
accrues from reducing the annual number of victims of prison rape.  This is, of course, an  
imperfect endeavor, given the inherent difficulty in assigning a dollar figure to the cost of such  
an event.  E  states that agencies “may consider (and discuss qualitatively)  xecutive Order 13563  
values that are difficult or impossible to quantify, including equity, human dignity, fairness, and  
distributive impacts.”  Each of these values is relevant here, including human dignity, which is  
offended by acts of sexual violence.  While recognizing the limits of monetary measures and the  
difficulty of translation into dollar equivalents, the RIA extrapolates from the existing economic  
and criminological literature regarding rape in the community.  On the basis of such  
extrapolations, it finds that the monetizable benefit to an adult of avoiding the highest category  
of prison sexual misconduct (nonconsensual sexual acts involving injury or force, or no injury or  
force but high incidence) is worth $310,000 to $480,000 per victim; for juveniles, who typically  
experience significantly greater injury from sexual abuse than do adults, the corresponding  
category is assessed as worth $675,000 per victim.  Lesser forms of sexual abuse have  
correspondingly lower avoidance benefit values.  The RIA thus determines that the maximum  
monetizable cost to society of prison rape and sexual abuse (and correspondingly, the total  
maximum benefit of eliminating it) is about $46.6 billion annually for prisons and jails, and an  
additional $5.2 billion annually for juvenile facilities.  

The RIA concludes that the break-even point would be reached if the standards reduced  
the annual number of victims of prison rape by 1,671 from the baseline levels, which is less than  
1 percent of the total number of victims in prisons, jails, and juvenile facilities.  The Department  
believes it reasonable to expect that the standards, if fully adopted and complied with, would  
achieve at least this level of reduction in the prevalence of sexual abuse, and thus the benefits of  
the rule justify the costs of full nationwide compliance.  

As noted, this analysis inevitably excludes benefits that are not monetizable, but still  
must be included in a cost-benefit analysis.  These include the values of equity, human dignity,  
and fairness.  Such non-quantifiable benefits will be received by victims who receive proper  
treatment after an assault; such treatment will in turn enhance their ability to re-integrate into the  
community and maintain stable employment upon their release from prison.  Furthermore,  
making prisons safer will increase the general well-being and morale of staff and inmates alike.  
Finally, non-quantifiable benefits will accrue to society at large, by ensuring that inmates re-
entering the community are less traumatized and better equipped to support their community.  
Thus, the true break-even level would likely be lower and perhaps significantly lower than 1,671,  
if it were possible to account for these non-quantifiable benefits.  

II.  Background  

The Prison R  et  requires the Attorney  ape Elimination Act of 2003, 42 U.S.C. 15601  seq.,  
General to promulgate regulations that adopt national standards for the detection, prevention,  
reduction, and punishment of prison rape.  PREA established the National Prison Rape  
Elimination Commission to carry out a comprehensive legal and factual study of the penological,  
physical, mental, medical, social, and economic impacts of prison rape in the United States, and  
to recommend national standards to the Attorney General and to the Secretary of Health and  
Human Services.  The NPREC released its recommended national standards in a report dated  
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June 23, 2009, and subsequently disbanded, pursuant to the statute.  The NPREC’s report and  
recommended national standards are available at http://www.ncjrs.gov/pdffiles1/226680.pdf.  

The NPREC set forth four sets of recommended national standards for eliminating prison  
rape and other forms of sexual abuse.  Each set applied to one of the following four confinement  
settings: (1) adult prisons and jails; (2) juvenile facilities; (3) community corrections facilities;  
and (4) lockups (i.e., temporary holding facilities).  The NPREC recommended that its standards  
apply to Federal, State, and local correctional and detention facilities, including immigration  
detention facilities operated by the Department of Homeland Security and the Department of  
Health and Human Services.  In addition to  EC prepared  the standards themselves, the NPR  
assessment checklists, designed as tools to provide agencies and facilities with examples of how  
to meet the standards’  requirements; glossaries ofkey terms; and discussion sections providing  
explanations of the rationale for each standard and, in some cases, guidance for achieving  
compliance.  These are available at http://www.ncjrs.gov/pdffiles1/226682.pdf  (adult prisons and  
jails), http://www.ncjrs.gov/pdffiles1/226684.pdf  (juvenile facilities),  
http://www.ncjrs.gov/pdffiles1/226683.pdf  (community corrections), and  
http://www.ncjrs.gov/pdffiles1/226685.pdf  (lockups).  

Pursuant to PREA, the final rule adopting national standards “shall be based upon the  
independent judgment of the Attorney General, after giving due consideration to the  
recommended national standards provided by the Commission . . . and being informed by such  
data, opinions, and proposals that the Attorney General determines to be appropriate to  
consider.”  42 U.S.C. 15607(a)(2).  PREA expressly mandates that the Department not establish  
a national standard “that would impose substantial additional costs compared to the costs  
presently expended by Federal, State, and local prison authorities.”  42 U.S.C. 15607(a)(3).  The  
Department “may, however, provide a list ofimprovements for consideration by correctional  
facilities.”  42 U.S.C. 15607(a)(3).  

The Attorney General established a  EA Working Group, chaired by the Office of the  PR  
Deputy Attorney General, to review each ofthe NPREC’s proposed standards and to assist him  
in preparing rulemaking materials.  The Working Group included representatives from a wide  
range of Department components, including the Access to Justice Initiative, the Bureau of  
Prisons (including the National Institute of Corrections), the Civil Rights Division, the Executive  
Office for United States Attorneys, the Office of Legal Policy, the Office of Legislative Affairs,  
the Office of Justice Programs (including the Bureau of Justice Assistance, the Bureau of Justice  
Statistics, the National Institute of Justice, the Office of Juvenile Justice and Delinquency  
Prevention, and the Office for Victims of Crime), the Office on Violence Against Women, and  
the United States Marshals Service.  

The Working Group conducted an in-depth review of the standards proposed by the  
NPREC.  As part of that process, the Working Group conducted a number of listening sessions in  
2010, at which a wide variety of individuals and groups provided preliminary input prior to the  
start of the regulatory process.  Participants included representatives of State and local prisons  
and jails, juvenile facilities, community corrections programs, lockups, State and local sexual  
abuse associations and service providers, national advocacy groups, survivors of prison rape, and  
members of the NPREC.  

Because, as  EA prohibits the Department from establishing  national  noted above, PR  a  
standard that would impose substantial additional costs compared to the costs presently expended  
by Federal, State, and local prison authorities, the Working Group carefully examined the  
potential cost  EC.  As part of that process, the  implications of the standards proposed by the NPR  
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Department commissioned an independent contractor to perform a cost analysis ofthe NPREC’s  
proposed standards.  

On March 10, 2010 (75 FR 11077), while awaiting completion of the cost analysis, the  
Department published an  ulemaking (ANPR  Advance Notice of Proposed R  M) soliciting public  
input on  C’s proposed national standards.  Approximately 650  were  the NPRE  comments  
received on  M, including  from  or  the ANPR  comments  current  formerly incarcerated individuals,  
county sheriffs, State correctional agencies, private citizens, professional organizations, social  
service providers, and advocacy organizations concerned with issues involving inmate safety and  
rights, sexual violence, discrimination, and juvenile justice.  

In general, commenters  EA and the overall intent of the  supported the broad goals of PR  
NPRE  comments  sharply divided  to  aC’s recommendations.  However,  were  as  the merits of  
number of standards.  Some commenters, particularly those whose responsibilities involve the  
care and custody ofinmates or juvenile residents, expressed concern that the NPREC’s  
recommended national standards implementing PR  costs  EA would impose unduly burdensome  
on already tight State and local government budgets.  Other commenters, particularly advocacy  
groups concerned with protecting the health and safety of inmates and juvenile residents,  
expressed concern  C’s standards did not go far enough, and, therefore, would not  that the NPRE  
fully achieve PREA’s goals.  

After reviewing the comments  the NPRE  on  C’s proposed standards, and after receiving  
and reviewing the cost analysis of those standards, the Department published a Notice of  
Proposed Rulemaking (NPRM) on February 3, 2011 (76 FR 6248).  The scope and content of the  
Department’s standards differed substantially from the NPREC’s proposals in a variety ofareas.  
The Department revised each ofthe NPREC’s recommended standards, weighing the logistical  
and financial feasibility of each standard against its anticipated benefits.  At the same time, the  
Department published an  egulatory Impact Analysis (IR  aInitial R  IA), which presented  
comprehensive assessment ofthe benefits and costs ofthe Department’s proposed standards in  

IA  summarized in the NPR  both quantitative and qualitative terms.  The IR  was  M and was  
published in full on the Department’s website at  
http://www.ojp.usdoj.gov/programs/pdfs/prea  nprm  iria.pdf.  

The NPRM solicited comments on the Department’s proposed standards, and posed 64  
specific questions on the proposed standards and the IRIA.  In response, the Department received  
over 1,300 comments, representing the same broad range of stakeholders as comments on the  
ANPR  assessments ofthe Department’s efforts as well as  M.  Commenters provided general  
specific and detailed recommendations regarding each standard.  The Department also received a  
range of comments responding to  M and on the assumptions,  the 64 questions posed in the NPR  
calculations, and conclusions contained in the IRIA.  As in the comments on the ANPRM, the  
changes recommended by commenters reflected a diverse array of views.  Many commenters  
asserted that the proposed standards provided insufficient protection against sexual abuse, while  
others expressed the view that the proposed standards would be too onerous for correctional  
agencies.  

Following the public comment period, the Department carefully reviewed each comment  
and deliberated internally on the revisions that the commenters proposed and on the critiques of  
the IRIA’s benefit-cost analysis.  In addition, the Department once again commissioned an  
independent contractor to assist the Department in assessing the costs of revisions to the  
standards.  
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The final standards reflect a considered analysis of the public comments and a rigorous  
assessment of the estimated benefits and costs of full nationwide compliance with the standards.  
The Department has revised the IR  egulatory Impact Analysis is  IA correspondingly; the final R  
available at http://www.ojp.usdoj.gov/programs/pdfs/prea  ria.pdf.  

This is a final rule; however, the Department has identified one provision for which it is  
considering making changes to the final rule, if warranted by public comments received.  The  
discrete provision open for additional comment does not affect the finality of the rule.  

To assist agencies in their compliance efforts, the Department has funded the National  
esource  ape  aR  Center for the Elimination of Prison R  to serve as  national source for online and  

direct support, training, technical assistance, and research to assist adult and juvenile corrections,  
detention, and law enforcement professionals in combating sexual abuse in confinement.  
Focusing on areas such as prevention strategies, improved reporting and detection, investigation,  
prosecution, and victim-centered responses, the R  Center will identify promising  esource  
programs and practices that have been implemented around the country and demonstrate models  
for keeping inmates safe from sexual abuse.  It will offer a full library, webinars, and other  
online resources on its website, and will provide direct assistance in the field through skilled and  
experienced training and technical assistance providers.  The Department also funds the National  
Center for Youth in Custody, which will partner closely with the R  Center  assist  esource  to  
facilities in addressing sexual safety for youth.  

The Department is also continuing its grantmaking, through its Bureau of Justice  
Assistance, to support State and local demonstration projects aimed at combating sexual abuse in  
confinement facilities.  In addition, the Department’s National Institute ofCorrections, which has  
provided substantial PREA-related training and technical assistance since passage of the Act,  
will be developing electronic and web-based resource materials aimed at reaching a broad  
audience.  

III.  Overview  o  nal Standards.f PREA Natio  

Scope  o  n  Other  Federal Co  f Standards:  Applicatio to  nfinement  Facilities  

The proposed rule interpreted the statute to bind only facilities operated by the Bureau of  
Prisons, and extended the standards to United States Marshals Service facilities under other  
authorities of the Attorney General.  In light of comments on the proposed rule, the Department  
has re-examined whether PREA extends to Federal facilities beyond those operated by the  
Department of Justice.  The Department now  EA does, in fact, encompass any  concludes that PR  
Federal confinement facility “whether administered by [the] government or by a private  
organization on behalfofsuch government,” 42 U.S.C. 15609(7).  

With respect to Bureau of Prisons facilities, the Act explicitly provides that the national  
standards apply immediately.  42 U.S.C. 15607(b).  However, the statute does not address how it  
will be implemented at other Federal confinement facilities.  In general, each Federal agency is  
accountable for, and has statutory authority to regulate, the operations of its own facilities and,  
therefore, is best positioned to determine how to implement the Federal laws and rules that  
govern its own operations, the conduct of its own employees, and the safety of persons in its  
custody.  For example, the Department of Homeland Security possesses great knowledge and  
experience regarding the specific characteristics of its immigration facilities, which differ in  
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certain respects from Department of Justice, State, and local facilities with regard to the manner  
in which they are  EC  operated and the composition of their populations.  Indeed, the NPR  
expressly recognized these distinctions by including a supplemental set of 15 standards  
applicable only to facilities with immigration detainees.  Similarly, the Department of the  
Interior’s Bureau ofIndian Affairs (BIA) possesses expertise regarding the various confinement  
facilities in Indian country, which are owned and operated pursuant to numerous different  
arrangements by BIA and the tribes, and which also differ in certain respects from Department of  
Justice, State, and local facilities.  

Given their statutory authorities to regulate conditions of detention, other Federal  
departments with confinement facilities will work with the Attorney General to issue rules or  
procedures that will satisfy the requirements of PREA.  42 U.S.C. 15607(a)(2).  

Scope  o  batio  le,  and Related Pro  f Standards:  Pretrial Release,  Pro  n,  Paro  grams  

In the proposed rule, the Department declined to adopt the NPREC’s recommendation  
that the Department adopt a  of standards for community corrections, which the NPR  set  EC had  
recommended defining as follows: “Supervision ofindividuals, whether adults or juveniles, in a  
community setting as a condition of incarceration, pretrial release, probation, parole, or  
post-release supervision.  These settings would include day and evening reporting centers.”2 The  
Department determined that to the extent this definition included supervision of individuals in a  
non-residential setting, it exceeded the scope ofPREA’s definitions ofjail and prison, which  
include only “confinement facilit[ies].” 42 U.S.C. 15609(3), (7).  Accordingly, the proposed rule  
did not reference community corrections, but instead proposed adopting a set of standards for  
“community confinement facilities,” defined as  

a community treatment center, halfway house, restitution center, mental health facility,  
alcohol or drug rehabilitation center, or other community correctional facility (including  
residential re-entry centers) in which offenders or defendants reside as part of a term of  
imprisonment or as a condition of pre-trial release or post-release supervision, while  
participating in gainful employment, employment search efforts, community service,  
vocational training, treatment, educational programs, or similar facility-approved  
programs during nonresidential hours.  

Several commenters criticized the proposed rule for excluding individuals who are not  
incarcerated but are subject to pretrial release, probation, parole, or post-release supervision.  
These commenters  EC, and  included advocacy groups, certain former members of the NPR  two  
trade organizations, the American Probation and Parole Association and the International  
Community Corrections Association.  Commenters observed that parole and probation officers  
play a significant role in the lives of their charges, and that such power includes the potential for  
abuse.  Some suggested that the Department should adopt all ofthe NPREC’s recommendations  
with regard to pretrial release, probation, parole, or post-release supervision, while others  
proposed including only certain training requirements related to handling disclosures of sexual  
abuse and avoiding inappropriate relationships with probationers and parolees.  

2 NPR  esponse, and Monitoring of Sexual Abuse in  EC, Standards for the Prevention, Detection, R  Community  
Corrections, 5, available at http://www.ncjrs.gov/pdffiles1/226683.pdf.  
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The final rule does not include these suggested changes and instead retains the definition  
quoted above.  The Department recognizes, of course, that staff involved in pretrial release,  
probation, parole, or post-release supervision exert great authority.  The same is true, however,  
of numerous other government officials, including police officers who operate in the community,  
law enforcement investigators, and certain categories of civil caseworkers.  While any abuse by  
law enforcement officials or  EA appropriately  other government agents is reprehensible, PR  
addresses the unique vulnerability of incarcerated persons, who literally cannot escape their  
abusers and who lack the ability to access community resources available to most victims of  
sexual abuse.  

One commenter observed that PREA defines “prison rape” as including “the rape ofan  
inmate in the actual or constructive control ofprison officials,” 42 U.S.C. 15609(8), and  
suggested that a probationer or parolee should be considered to be under the constructive control  
of correctional officials.  This suggestion, however, neglects the statute’s definition of“inmate”  
as “any person incarcerated or detained in any facility who is accused of, convicted of, sentenced  
for, or adjudicated delinquent for, violations of criminal law or the terms and conditions of  
parole, probation, pretrial release, or diversionary program.”  42 U.S.C. 15609(2).  An inmate by  
definition is “incarcerated or detained in [a] facility”; the inclusion ofinmates who are “under  
the constructive control ofcorrectional officials” presumably refers to inmates who are  
temporarily supervised by others, such as inmates on work details.  Furthermore, the reference to  
parole, probation, and related programs in the definition of“inmate” indicates that only a person  
who “violate[s] . . . the terms and conditions” ofsuch a program, rather than any person who is  
subject to such terms and conditions, qualifies as an inmate.  Indeed, with the exception of an  
unrelated grant program to safeguard communities,3 the statute makes no other reference to  
parole, probation, pretrial release, or diversionary programs.  

The same commenter noted that PR  EC to recommend to the  EA instructed the NPR  
Attorney General national standards on, in addition to specifically enumerated topics, “such  
other matters as may reasonably be related to the detection, prevention, reduction, and  
punishment ofprison rape.”  42 U.S.C. 15606(e)(2)(M).  The Department agrees with the  
commenter that this language, by extension, provides the Attorney General with a broad scope of  
authority to combat sexual abuse in confinement facilities.  However, this language does not  
necessitate the adoption of standards to govern probation, parole, pretrial release, or diversionary  
programs.  To be sure, former inmates may report to a parole officer sexual abuse that occurred  
while they were in a confinement facility.  However, former inmates  unlike current inmates  
generally possess ample ability to report abuse through the same channels as any other person  
living in the community.  

Still, the Department encourages probation and parole departments to take active steps to  
ensure that any information they learn about sexual abuse in confinement facilities is transmitted  
to law enforcement authorities or correctional agencies, as appropriate.  The Department  
recommends that such departments train their officers as needed to facilitate proper investigation  
of allegations.  

3 The statute authorizes the Attorney General to make grants to States to “safeguard the communities to which  

inmates return” by, among other things, “preparing maps demonstrating the concentration, on a community  by  

community basis, of inmates who have been released, to facilitate the efficient and effective . . . deployment of law  

enforcement resources (including probation and parole resources),” and “developing policies and programs that  

reduce spending on prisons by effectively reducing rates of parole and probation revocation without compromising  
public safety.”  42 U.S.C. 15605(b)(2)(C), (E).  
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Finally, one commenter suggested that probation departments should be included because  
some probation departments operate residential facilities, including juvenile detention facilities.  
No change is warranted, because the proposed rule already included any agency that operates  
residential facilities.  For example, to the extent that a probation department operates a juvenile  
detention facility, it is covered by the Standards for Juvenile Facilities, § 115.311 et seq.  

Scope  o  rizatio o  ns  f Standards:  Catego  n  f Priso  and Jails  

The Department received a significant number of comments from jails regarding the  
ways in which their operations differ from prisons.  Jail commenters noted that prisons, unlike  
jails, generally receive individuals after sentencing.  Thus, prison inmates have already been  
stabilized medically and been searched before being transported to the prison.  Commenters  
noted that the prison intake unit or facility, unlike its jail counterpart, will often have received  
information from the sentencing court, and may have received records documenting medical and  
mental health conditions, criminal and institutional histories, and in some cases,  program or  
treatment histories.  

The American Jail Association (AJA), plus several sheriffs and jail administrators,  
recommended that the Department develop separate standards for jails and prisons, due to  
differences in facility size, mission, length of stay, and operational considerations.  

The Department recognizes the various differences between jails and prisons, but  
concludes that these differences do not warrant a separate set  ather, the  of standards.  R  
Department has endeavored to provide sufficient flexibility such that the standards can be  
adopted by both prisons and jails.  Where appropriate, various standards impose different  
requirements upon prisons and jails, while others differentiate on the basis of facility size.  

General Definitio  (§ 115.5)  ns  

Community confinement  facility.  Several commenters expressed uncertainty as to  
whether group homes that house juveniles would be governed by the standards for community  
confinement facilities, the standards for juvenile facilities, or both.  For clarity, the final rule  
revises the definition of community confinement facility to expressly exclude juvenile facilities.  
All juvenile facilities, including group homes and halfway houses, are governed by the Standards  
for Juvenile Facilities, § 115.311 et seq.  

Exigent circumstances.  The final rule adds a definition of this term, which is used in  
several standards.  The term is defined to mean “any set oftemporary and unforeseen  
circumstances that require immediate action in order to combat a threat to the security or  
institutional order ofa facility.”  Such circumstances include, for example, the unforeseen  
absence of a staff member whose presence is indispensible to carrying out a specific standard, or  
an outbreak of violence within the facility that requires immediate action.  

Full compliance.  The final rule adds a definition of this statutory term.  As discussed  
above in the Executive Summary and below in the section titled Executive Order 13132  
Federalism, PREA provides that the Governor of each State must certify “full compliance” with  
the standards or else forfeit five percent of any Department of Justice grant funds that the State  
would otherwise receive for prison purposes, unless the Governor submits an assurance that such  
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five percent will be used only for the purpose of enabling the State to achieve and certify full  
compliance with the standards in future years.  42 U.S.C. 15607(c).  

NPRM Question 34 solicited comments on how the final rule should define “full  
compliance.”  Several commenters recommended that full compliance be measured by a  
percentage of each standard complied with.  These recommendations were generally between 80  
and 100 percent.  One commenter suggested that each standard be designated as either  
mandatory or non-mandatory, with differential percentages for each category.  A number of  
comments recommended that full compliance mean complete compliance, with exceptions for de  

minimis violations.  
A number ofcommenters recommended that “full compliance” be fully or partially  

contingent on certain outcome measures.  In other words, “full compliance” could only be  
achieved if a certain objective level of safety and security is achieved in a facility.  

Other commenters suggested that, instead ofrelying on “full compliance,” the standards  
should be measured using a multi-tiered approach, such as “substantial compliance,” “partial  
compliance,” “non-compliance with progress,” and “non-compliance.” One commenter  
recommended that “full compliance” be regarded as achieved when the facility meets the spirit  
ofthe standard.  Another suggested that “full compliance” be regarded as achieved when an  
agency adopts adequate policies and procedures, and has demonstrated its intention to comply  
with those policies.  

Finally, a number of comments suggested that the standards be “fully” complied with,  
and two suggested that “full compliance” mean complete compliance with the critical elements  
of the standard.  

The final rule defines “full compliance” as “compliance with all material requirements of  
each standard except for de minimis  violations, or discrete and temporary violations during  
otherwise sustained periods ofcompliance.”  The Department concludes that a requirement for  
specific outcome measures would be impractical to implement across a broad spectrum of  
facility types, and further notes that compliance with procedural mandates is usually more within  
the control of a facility than achieving specific outcome measures.  Furthermore, a definition that  
allows for some standards to be non-mandatory, or that defines full compliance as a percentage  
or by reference to substantial compliance, is not compatible with the plain meaning of the  
statutory term “full compliance.”  Accordingly, the Department lacks the discretion to adopt such  
a definition.  

Below is a nonexhaustive set of examples of violations that would be consistent with full  
compliance:  

  A temporary vacancy in the PREA coordinator’s position that the agency is  
actively seeking to fill;  

 A small number of instances in which an agency fails by a number of days to  
meet a 14-day deadline imposed by the rule;  

 Occasional noncompliance with staffing ratios in juvenile facilities due to  
disturbances in other housing units or staff illnesses;  

 A short-term telephone malfunction that prevents inmate access to a confidential  
reporting hotline, which the agency acts promptly to restore once the malfunction  
is brought to its attention.  
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Generally speaking, the intent of this definition is to make clear that a Governor may certify “full  
compliance” even if, in circumstances that are not reasonably foreseeable, certain of the State’s  
facilities are at times unable to comply with the letter of certain standards for some short period  
of time, but then act promptly to remedy the violation.  This definition is in keeping with  
Congress’s view that States would be able  and should be encouraged  to achieve full  
compliance.  

The final rule also provides, in § 115.501(b), that the Governor’s certification applies to  
all facilities in the State under the operational control ofthe State’s executive branch, including  
facilities operated by private entities on behalfofthe State’s executive branch.  The certification,  
by its terms, does not encompass facilities under the operational control of counties, cities, or  
other municipalities.  

Gender nonconforming.  The final rule adds a definition of this term, which is used in  
several standards.  The term is defined to mean “a person whose appearance or manner does not  
conform to traditional societal gender expectations.”  

Intersex.  Various commenters, including both correctional agencies and advocates,  
requested a definition of this term, and several advocates suggested definitions.  The final rule  
defines the term as “a person whose sexual or reproductive anatomy or chromosomal pattern  
does not seem to fit typical definitions ofmale or female.”  The definition also notes that  
“[i]ntersex medical conditions are sometimes referred to as disorders of sex development.” 

Juvenile.  Several commenters criticized the proposed rule’s definition ofjuvenile as any  
person under the age of 18 unless otherwise defined by State law.  One commenter noted that  
State law may be inconsistent, defining a person as a juvenile for some purposes and as an adult  
for others.  For clarity, the final rule revises the definition by changing “unless otherwise defined  
by State law” to “unless under adult court supervision and confined or detained in a prison or  
jail.”  For reasons explained at greater length below, the Department has rejected the suggestion  
by some commenters to define juvenile as any person under the age of 18.  

Some commenters recommended that the definition of juvenile include persons over the  
age of 18 who are currently in the custody of the juvenile justice system, because some State  
juvenile justice systems hold persons beyond that age who were originally adjudicated as  
juvenile delinquents.  The final rule does not make that change.  The set of standards for juvenile  
facilities refers throughout to “residents.”  A “resident” is defined as “any person confined or  
detained in a juvenile facility.”  Thus, the standards already cover over-18 persons confined in a  
facility that is primarily used for the confinement of under-18 persons, and the commenters’  
proposed change is not needed.  In the rare instance that an over-18 person in the custody of the  
juvenile justice system is confined in an adult facility, it is appropriate for that person to be  
treated the same as others of similar age.  

Juvenile facility.  For clarifying purposes, the final rule adds language to make clear that  
a juvenile facility is one that is primarily used to confine juveniles “pursuant to the juvenile  
justice system or criminal justice system.”  A facility that confines juveniles pursuant to a social  
services system, or for medical purposes, is beyond the scope of these regulations, regardless of  
whether it is administered or licensed by a Federal, State, or local government or a private  
organization on behalf of such government.  
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One commenter suggested amending the definition of juvenile facility to clarify that it  
includes all youth confined in juvenile facilities, not just those who are accused of, or have been  
adjudicated for committing, a delinquent act or criminal offense.  The commenter noted that, as a  
result of shortages in residential mental health facilities, juvenile facilities may temporarily hold  
youth who are not accused of delinquent or criminal acts, while waiting for bed space to open up  
in residential mental health facilities.  The Department has not made this change, because such  
youth are already covered to the extent that they are housed in a facility that primarily confines  
juveniles pursuant to the juvenile justice system or criminal justice system.  

A State juvenile agency requested that the standards exempt community-based facilities  
that are not “physically restricting” and that serve juvenile delinquents as well as non-delinquent  
youth.  The Department has not made this change.  As stated above, the definition of juvenile  
facility includes any facility “primarily used for the confinement ofjuveniles pursuant to the  
juvenile justice system or criminal justice system.”  Ifa non-secure residential facility fits this  
definition, it will fall within the scope of the standards, even if it also holds some non-delinquent  
youth.  Youth who are legally obligated to return to a facility in the evening are at risk of sexual  
abuse and therefore warrant protection under these standards.  Furthermore, where a facility is  
primarily used to confine juvenile delinquents, it would be illogical to exempt from coverage  
those facilities that happen to confine some non-delinquent youth as well.  

Transgender.  As with “intersex,” both agency and advocacy commenters requested that  
the final rule define this term.  The definition adopted in the final rule  “a person whose gender  
identity (i.e., internal sense offeeling male or female) is different from the person’s assigned sex  
at birth”  reflects the suggestions of numerous advocacy commenters.  

Other terms.  The Department has not adopted the suggestion of one commenter to define  
a variety of additional terms including jail booking, intake, initial screening, and risk assessment.  
These terms are in common usage in correctional settings and have meanings that are generally  
understood, even if facility practices may vary in certain respects.  To define these terms would  
risk confusion by imposing a one-size-fits-all definition on facilities that employ these terms in  
slightly different ways.  

Definitio  Related  Sexual Abuse  (§ 115.6)  ns  to  

The final rule makes various changes to terms related to sexual abuse that were defined in  
the proposed rule.  

Sexual abuse.  Various commenters criticized the proposed definition for referencing the  
intent of the abuser.  These commenters expressed the view that including an intent element  
would, in the words ofone, “require agencies to engage in a complicated time- and labor-
intensive inquiry into the intent ofthe perpetrator.”  The final rule revises the definition to limit  
the relevance of intent.  

With regard to sexual abuse by an inmate, the proposed rule had excluded “incidents in  
which the intent of the sexual contact is solely to harm or debilitate rather than to sexually  
exploit.”  The purpose ofthat language was to exclude physical altercations that incidentally  
resulted in injuries to an inmate’s genitalia.  While correctional agencies should, ofcourse,  
endeavor to protect inmates from physical harm of all sorts, such incidental injury is beyond the  
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scope of PR  exclusion, the final  EA.  To eliminate the intent element while still preserving this  
rule replaces the language quoted above with “contact incidental to a physical altercation.”  

With regard to abuse by staff, the proposed rule included contact between the penis and  
the vulva or anus; contact between the mouth and the penis, vulva, or anus; penetration of the  
anal or genital opening; and “[a]ny other intentional touching, either directly or through the  
clothing, of the genitalia, anus, groin, breast, inner thigh, or the buttocks of any person with the  
intent to abuse, arouse, or gratify sexual desire.”  The final rule replaces the intent clause with  
the following language: “that is unrelated to official duties or where the staffmember, contractor,  
or volunteer has the intent to abuse, arouse or gratify sexual desire.”  Thus, if the touching is  
unrelated to official duties, no finding as to intent is necessary.  If the touching is related to  
official duties  such as a strip search  the touching qualifies as sexual abuse only if it is  
performed in a manner that evidences an intent to abuse, arouse, or gratify sexual desire.  

One agency recommended replacing “sexual abuse” with “rape.”  The Department has  
not made this change.  PRE  a  that is more consistent with  A defines “rape” broadly, in  manner  
the customary definition of sexual abuse.  For example, PREA includes “sexual fondling” in its  
definition of rape, see 42 U.S.C. 15609(9), (11), even though that term is typically associated  
with sexual abuse rather than with rape.  The Department concludes that sexual abuse is a more  
accurate term to describe the behaviors that Congress aimed to eliminate.  

An advocate for disability rights recommended that the Department define what it means  
for an inmate to be “unable to consent,” due to variations in State law on this issue.  The  
Department has not done so, concluding that correctional agencies should use their judgment,  
taking into account any applicable State law.  

One advocacy organization recommended that kissing be added to the definition of  
sexual abuse or sexual harassment, due to the possibility that kissing could be used as a  
“grooming” technique leading to other sexual activities.  The Department concludes that it is  
appropriate to consider kissing to constitute sexual abuse in certain contexts where committed by  
a staff member.  Accordingly, the final rule adds to the definition of sexual abuse by a staff  
member “[c]ontact between the mouth and any body part where the staffmember, contractor, or  
volunteer has the intent to abuse, arouse, or gratify sexual desire.”  

Finally, the Department has made various nonsubstantive changes to the definition of  
sexual abuse, including simplifying its structure.  In addition, the final rule provides that sexual  
abuse is not limited to incidents where the staffmember touches the inmate’s genitalia, breasts,  
anus, groin, inner thigh, or buttocks, but also includes incidents where the staff member induces  
the inmate to touch the staff member in such a manner.  

Sexual harassment.  Several correctional agencies recommended that the final rule  
remove sexual harassment from the scope of the standards.  The Department has not done so.  
Although PR  not  EC to propose, and  EA does  reference sexual harassment, it authorized the NPR  
by extension authorized the Attorney General to adopt, standards relating to ‘‘such other matters  
as may reasonably be related to the detection, prevention, reduction, and punishment of prison  
rape.’’  42 U.S.C. 15606(e)(2)(M).  Certain standards reference sexual harassment in order to  
combat what may be a precursor to sexual abuse.  

One commenter took issue with the categorization of“repeated verbal comments or  
gestures of a sexual nature . . . including demeaning references to gender, sexually suggestive or  
derogatory comments” as sexual harassment rather than sexual abuse.  The commenter suggested  
that this categorization inappropriately downplayed the harm associated with such conduct,  
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especially because many of the standards in the proposed rule referenced only sexual abuse and  
not sexual harassment.  The Department has not made this change, largely because such  
activities fit the textbook definition of sexual harassment.  To label comments and gestures as  
sexual harassment is not meant to belittle the harm that may ensue.  (The question of whether  
specific standards should include sexual harassment as well as sexual abuse is a separate issue  
and is discussed below in reference to specific standards.)  However, similar activity, when  
performed by a staff member, does constitute sexual abuse.  This distinction recognizes that staff  
exert tremendous authority over every aspect ofinmates’  lives  far more authority than  
employers exert over employees in a workplace context.  An attempt, threat, or request to engage  
in sexual contact, even if it does not result in actual sexual contact, may lead to grave  
consequences for an inmate, and deserves to be treated seriously.  Indeed, in many States, such  
contact is considered to be a crime.4 

The same commenter also recommended defining sexual harassment to include all  
comments of a sexual nature, not just repeated comments.  One correctional agency made the  
same recommendation with regard to comments made by staff.  The Department has not made  
this change.  Various standards require remedial action in response to sexual harassment; while  
correctional agencies may take appropriate action in response to a single comment, a concern for  
efficient resource allocation suggests that it is best to mandate such action only where comments  
of a sexual nature are repeated.  

Voyeurism.  Some correctional agencies recommended removing voyeurism from the  
scope of the standards, fearing that its inclusion would result in groundless accusations against  
staff members merely for performing their jobs.  This change has not been made.  The  
Department notes that voyeurism is limited to actions taken “for reasons unrelated to official  
duties”  which constitutes a significant limitation.  A staff member who happens to witness an  
inmate in a state of undress while conducting rounds has not engaged in voyeurism.  The risk of  
false accusations is an inevitable consequence ofimposing limits upon staffmembers’  actions,  
and is neither limited to, nor unusually problematic in, the context of voyeurism.  

One correctional agency recommended that voyeurism be considered as a subset of  
sexual harassment and be limited to repeated actions, as with sexual harassment.  The  
Department has not made this change.  Voyeurism is appropriately considered to be a more  
serious offense than sexual harassment, and indeed is often a crime.  The same commenter  
suggested that by placing voyeurism within the category ofsexual abuse, “there is no  
differentiation between incidences ofvoyeurism and rape.”  This is incorrect; sexual abuse  
appropriately encompasses a broad range of incidents of varying degrees of severity.  The  
standards oblige correctional agencies to take certain actions in response to all incidents of  
sexual abuse, but the appropriate response will vary greatly depending upon the nature of the  
incident.  

Some advocacy commenters, and one sheriff’s office, criticized the proposed rule for  
providing that taking images ofall or part ofan inmate’s naked body, or ofan inmate performing  
bodily functions, constituted voyeurism only if the staff member also distributed or published  

4 See National Institute of Corrections/Washington College of Law Project on  ape,  Addressing Prison R  Fifty  State  

Survey of Criminal Laws Prohibiting Sexual Abuse of Individuals in Custody, available at  
http://www.wcl.american.edu/endsilence/documents/50StateSurveyofSSMLawsFINAL2009Update.pdf.  
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them. The final rule removes that limitation. Under the revised definition, taking such images 
constitutes voyeurism regardless of what the staff member does with the images afterwards. 

Zero To  rdinato (§§ 115.11, 115.111, 115.211, 115.311)lerance; PREA C o  r 

Summary of Proposed Rule 

The standard contained in the proposed rule required that agencies establish a zero-
tolerance policy toward sexual abuse and harassment that outlines the agency’s approach to 
preventing, detecting, and responding to such conduct. The Department also proposed that 
agencies employ or an EA coordinator to overseedesignate upper-level, agency-wide PR  efforts 
to comply with the standards. The proposed standard specified that the agency-wide PREA 
coordinator would be a full-time position in all agencies that operate facilities whose total rated 
capacity i.e., an objective determination of available bed space in a facility exceeds 1,000 
inmates, but could be a part-time position in other agencies. The proposed standard also required 
that agencies whose total capacity exceeds 1,000 inmates must designate an existing full-time or 
part-time employee at each facility to serve that facility’s PREas A coordinator. 

Changes in Final Rule 

The final standard no EA coordinator be full-longer requires that the agency-wide PR  a 
time position for large agencies. Instead, the standard provides that the PR  mustEA coordinator 
have “sufficient time and authority” to perform the required responsibilities, which have not been 
changed from the proposed standard. 

The final standard also requires that any agency that operates more than one facility 
(regardless of agency size) designate a EA compliance manager each facility with sufficientPR  at 
time and authority to coordinate the facility’s efforts to EA standards.comply with the PR  

Comments and Responses 

Comment. Numerous commenters criticized the proposed standard for requiring that the 
PREA coordinator be a full-time position. Such commenters indicated that establishing a full-
time position would be cost-prohibitive and would inappropriately divert resources from other 
important efforts. Some recommended that agencies be given discretion in how to structure their 
PREA oversight and that coordinators be given flexibility to work on related tasks. One 
commenter suggested that the standard mandate that the PR  aEA coordinator devote specified 
minimum percentage of time to EA-related work. Another proposed that a full-PR  commenter 
time PREA coordinator be required only if a threshold level of verified sexual abuse incidents is 
reached. 

R  a to be accountable for PREA development,esponse. Designating specific staff person 
implementation, and oversight will help ensure the success of such efforts. However, agencies 
should have discretion in how to EA initiatives. Therefore, the final standardmanage their PR  
does not require that the PREA coordinator be a full-time position. Similarly, mandating a 
minimum percentage of staff time to be spent on EA would be too stringent, and wouldPR  not 
provide sufficient flexibility. R  aather, the final standard requires that the agency designate 
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PREA coordinator with sufficient time and authority to develop, implement, and oversee agency  
efforts to  EA standards.  comply with the PR  

As for the suggestion that a full-time coordinator be required only if verified incidents  
exceed a specified threshold, it is important to note that a low level of verified incidents does not  
necessarily mean that sexual abuse is not a concern.  If an agency is not appropriately  
investigating allegations of sexual abuse, or if victims do not feel comfortable reporting such  
incidents, the level ofverified incidents may not accurately reflect the agency’s success at  
combating sexual abuse.  

Comment.  Various agency commenters requested additional flexibility with respect to  
the requirement that agencies with aggregate rated capacities of over 1,000 inmates designate  
facility-level PREA coordinators.  Some commenters suggested raising or lowering the  
population threshold for this requirement.  

Response.  Where an agency operates multiple facilities, the final standard requires that  
all such facilities, regardless of size, designate a  EA compliance manager with sufficient time  PR  
and authority to coordinate the facility’s efforts to  EA standards.  Having  comply with the PR  a  
“point person” at each facility will be beneficial regardless ofthe size ofthe agency or facility.  
(The PR  serve  the “point person” at single-facility agencies.)  The  EA coordinator would  as  
language in the final standard appropriately balances the need for accountability with the  
flexibility that sound correctional management requires.  

Comment.  One commenter inquired as to whether separate smaller facilities could share  
one PR  to  cost concerns.  EA coordinator,  accommodate workload and  

Response.  With the additional flexibility provided in the final standard, such  
arrangements should not be necessary.  Facilities are encouraged to collaborate on  EA efforts  PR  
to the extent feasible, but ultimately each facility will need to ensure that effective practices and  
procedures are in place.  For this reason, the final standard requires each facility in a multi-
facility agency to have its own  EA compliance manager.  PR  

Comment.  One commenter requested clarification as to the requirement that the PREA  
coordinator be an “upper-level” staffmember.  

Response.  While it is not possible to define “upper-level” with precision, the PREA  
coordinator should have access to agency and facility leadership on a regular basis, and have the  
authority to work with other staff, managers, and supervisors to effectuate change if necessary.  
By contrast, the facility-specific PREA compliance manager need not be “upper-level,” but  
should have access to facility staff, managers, and supervisors in order to guide implementation.  

Co  r  nfinement  of Inmates  (§§ 115.12,  115.112,  115.212,  ntracting With Other  Entities  fo Co  
115.312)  

Summary of Proposed Rule  

The standard contained in the proposed rule required that agencies that contract with  
outside entities include in any new contract or contract renewal the entity’s obligation to comply  
with the PREA standards.  

Changes in Final Rule  

No substantive changes have been made to the proposed standard.  
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Comments and Responses  

Comment.  Numerous advocates urged that the standard be revised to require government  
agencies to impose financial sanctions on private contractors that fail to comply with the  
standards.  These commenters also argued that contract entities should be held to the same  
auditing standards as agency-run facilities.  

Response.  As discussed below, the auditing standard (§ 115.401) requires that every  
facility operated by an agency, or by a private organization on behalf of an agency, be audited  
for PREA compliance at least once in every three-year auditing cycle.  The auditing  
requirements are the same, as are the effects of such audits: The Governor of each State is  
required to consider the audits of facilities within the operational control ofthe State’s executive  
branch, including the audits of private facilities operated by a contract entity on behalf of such  
agencies, in determining whether to  EA  certify that the State is in full compliance with the PR  
standards.  However, the final standard does not require agencies to impose financial sanctions  
on non-compliant private contractors.  The standard requires that new contracts or contract  
renewals include a provision that obligates the entity to  EA  adopt and comply with the PR  
standards.  Beyond that, the Department sees no need to specify the manner in which an agency  
enforces such compliance.  

Supervisio and Mo  ring (§§ 115.13,  115.113,  115.213,  115.313)  n  nito  

Summary of Proposed Rule  

The standard in the proposed rule contained four requirements.  First, it required the  
agency to make an assessment of adequate staffing levels, taking into account its use, if any, of  
video monitoring or other technology, and the physical layout and inmate population of the  
facility.  Second, it required agencies to devise a plan for how to best protect inmates from  
sexual abuse should staffing levels fall below an adequate level.  Third, it required agencies to  
reassess at least annually the identified adequate staffing levels, as well as the staffing levels that  
actually prevailed during the previous year, and the facility’s use ofvideo monitoring systems  
and other technologies.  Fourth, it required prisons, juvenile facilities, and jails whose rated  
capacity exceeds 500 inmates to implement a policy of unannounced rounds by supervisors to  
identify and deter staff sexual abuse and sexual harassment.  

Changes in Final Rule  

The final standard requires each prison, jail, and juvenile facility to develop and  
document a staffing plan that provides for adequate levels of staffing, and, where applicable,  
video monitoring, to protect inmates against sexual abuse.  In calculating adequate staffing levels  
and determining the need for video monitoring, facilities must consider several factors,  
including: (1) generally accepted detention and correctional practices; (2) any judicial findings of  
inadequacy; (3) any findings of inadequacy from Federal investigative agencies; (4) any findings  
of inadequacy from internal or external oversight bodies; (5) all components ofthe facility’s  
physical plant (including “blind spots” or areas where staffor inmates may be isolated); (6) the  
composition of the inmate population; (7) the number and placement of supervisory staff; (8)  
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institution programs occurring on a particular shift; (9) any applicable State or local laws,  
regulations, or standards; (10) the prevalence of substantiated and unsubstantiated incidents of  
sexual abuse; and (11) any other relevant factors.  Prisons and jails must use “best efforts to  
comply with the staffing plan on a regular basis” and are required to document and justify  
deviations from the staffing plan.  

Like the proposed standard, the final standard requires all agencies to annually assess,  
determine, and document for each facility whether adjustments are needed to (1) the staffing  
levels established pursuant to this standard; (2) prevailing staffing patterns; and (3) the facility’s  
deployment of video monitoring systems and other monitoring technologies.  The final standard  
also adds a requirement that the annual assessment examine the resources the facility has  
available to commit to ensure adequate staffing levels.  

The final standard requires lockups and community confinement facilities to develop and  
document a staffing plan that provides for adequate levels of staffing, and, where applicable,  
video monitoring, to protect inmates against sexual abuse.  In circumstances where the staffing  
plan is not complied with, lockups and community confinement facilities must document and  
justify all deviations from the plan.  The final standard, like the proposed standard, requires  
lockup and community confinement agencies to consider the facility’s physical layout, the  
composition of its population, the prevalence of substantiated and unsubstantiated incidents of  
sexual abuse, and any other relevant factors.  If vulnerable detainees are identified pursuant to  
the lockup screening process set forth in § 115.141, security staff must provide such detainees  
with heightened protection, including continuous direct sight and sound supervision, single-cell  
housing, or placement in a cell that is actively monitored, unless no such option is determined to  
be feasible.  

The final standard sets specific minimum staffing levels for certain juvenile facilities.  As  

set forth below  at the end of the discussion of the Supervision  and Monitoring standard, the  

Department seeks additional comment on this aspect of the standard.  Specifically, the final  
standard requires secure juvenile facilities to maintain minimum security staff ratios of 1:8  
during resident waking hours, and 1:16 during resident sleeping hours, except during limited and  
discrete exigent circumstances, and to fully document deviations from the minimum ratios  
during such circumstances.  However, any secure juvenile facility that, as of the date of  
publication of the final rule, is not already obligated by law, regulation, or judicial consent  
decree to maintain the required staffing ratios shall have until October 1, 2017, to achieve  
compliance.  A secure facility is one that typically does not allow its residents to leave the  
facility without supervision.

5 Group homes and other facilities that allow residents access to the  
community to achieve treatment or correctional objectives, such as through educational or  
employment programs, typically will not be considered to be secure facilities.  For juvenile  
facilities, the final standard omits the requirement to plan for staffing levels that do not meet the  
identified adequate levels.  

The final standard also extends to all jails (rather than, as in the proposed standards, only  
those jails whose rated capacity exceeds 500 inmates) the requirement of unannounced  

5 The full definition is as follows:  “Secure juvenile facility  means a juvenile facility in which the movements and  

activities of individual residents may be restricted or subject to control through the use of physical barriers or  

intensive staff supervision.  A facility that allows residents access to the community to achieve treatment or  

correctional objectives, such as through educational or employment programs, typically will not be considered to be  

a secure juvenile facility.”  § 115.5.  
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supervisory rounds to identify and deter staff sexual abuse and sexual harassment.  In order to  
address concerns that some staffmembers might prevent such rounds from being “unannounced”  
by providing surreptitious warnings, the final standard adds a requirement that agencies have a  
policy to prohibit staff members from alerting their colleagues that such supervisory rounds are  
occurring, unless such announcement is related to the legitimate operational functions of the  
facility.  

Comments and Responses  

The NPRM posed several questions regarding staffing.  Below is a summary of all  
comments received regarding this standard, keyed to the question to which they correspond, and  
the Department’s responses.  

NPRM Question  4: Should the standard require that facilities actually provide a certain  

level of staffing,  whether determined qualitatively,  such as by reference to  ‘‘adequacy,’’ or  

quantitatively, by setting forth more concrete requirements?  If so, how?  

Comment.  Commenters were nearly unanimous in opposing a quantitative staffing  
requirement for adult facilities.  Numerous adult correctional agencies expressed a strong  
preference for deference to agency decisions on staffing issues, given the varied and intricate  
factors that affect staffing levels, such as facility type, layout, population, classification levels,  
and whether and how the facility uses video surveillance.  Many agency commenters expressed  
support for the proposed standard as written; some noted that many facilities already employ  
mandatory and minimum post/staffing criteria, which they can tailor to meet specific needs, such  
as by increasing staffing levels in particular units that have experienced an increase in  
victimization.  Other commenters noted that some facilities are already bound by State-mandated  
staffing ratios, and that additional or  EA ratios could conflict with State law.  Jail  different PR  
administrators suggested the absence of any national model or best practice that supports a  
specific staffing ratio in local jails, due to extreme differences in facility size, age, architectural  
design, and population.  Agency commenters emphasized that facility leadership is best  
positioned to determine “adequate” staffing levels.  In general, advocacy groups agreed that, due  
to these concerns, the final standard should not mandate staffing ratios in adult facilities.  

In addition to feasibility, many correctional commenters stated that the costs of  
establishing a specific staffing requirement would be prohibitive.  These commenters noted that  
the ability to increase staffing levels at a facility is often beyond the control of either the facility  
or the agency.  Staffing increases require additional funding, which usually must be legislatively  
appropriated.  The commenters also noted that budget increases are unlikely in the current fiscal  
climate and would require a significant amount of lead time for approval.  Several correctional  
stakeholders, joined by some advocacy groups, commented that specific staffing ratios in adult  
facilities would constitute an “unfunded mandate,” which might compel some agencies to choose  
not to  EA standards in general.  In addition,  attempt compliance with the PR  commenters  
observed that increased costs imposed by a staffing mandate could result in elimination of  
programming for inmates due to funding limitations.  

On the other hand, one local correctional agency commented that, given current fiscal  
conditions, some agencies will have difficulties expanding staffing unless the final standard  
mandates minimum staffing levels.  In addition, some advocates noted that courts have held that  
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cost is not an excuse for failing to provide for the safety of persons in custody, and argued that if  
an agency cannot provide adequate staffing to ensure inmate safety, then it should reduce its  
inmate population.  

Response.  The Department recognizes the many factors that affect adequate staffing and  
therefore does not promulgate a standard with concrete staffing requirements for adult facilities.  
The final standard enumerates a broader set of factors to be taken into consideration in  
calculating adequate staffing levels and determining the need for video monitoring: Generally  
accepted detention and correctional practices; any judicial findings of inadequacy; any findings  
of inadequacy from Federal investigative agencies; any findings of inadequacy from internal or  
external oversight bodies; all components ofthe facility’s physical plant (including “blind-spots”  
or areas where staff or inmates may be isolated); the composition of the inmate population (such  
as gender, age, security level, and length of time inmates reside in the facility); the number and  
placement of supervisory staff; institution programs occurring on a particular shift; any  
applicable State or local laws, regulations, or standards; and the prevalence of substantiated and  
unsubstantiated incidents of sexual abuse.  In addition, the final standard requires facilities to  
take into account “any other relevant factors.” 

Given the intricacies involved in formulating an adequate staffing plan, the Department  
does not include specific staffing ratios for adult facilities in the final standard.  The final  
determination as to adequate staffing levels remains in the discretion of the facility or agency  
administration.  In addition, the facility is encouraged to reassess its staffing plan as often as  
necessary to account for changes in the facility’s demographics or needs.  

With regard to the cost of staffing, the Department notes that the Constitution requires  
that correctional facilities provide inmates with reasonable safety and security from violence, see  

Farmer v. Brennan, 511 U.S. 825, 832 (1994), and sufficient staff supervision is essential to that  
requirement.  However, the Department is sensitive to current fiscal conditions and the inability  
of correctional agencies to secure budget increases unilaterally.  The Department is also  
cognizant of the fact that staffing is the largest expense for correctional agencies, and recognizes  
that the costs involved in increasing staffing could make compliance difficult for some facilities.  
While adequate staffing is essential to a safe facility, the Department wishes to avoid the  
unintended consequence of decreased programming and other opportunities for inmates as a  
result of budgetary limitations.  

The final standard also requires the agency to reassess, determine, and document, at least  
annually, whether adjustments are needed to resources the facility has available to commit to  
ensure adherence to the staffing plan.  This language accounts for the fact that resource  
availability will affect staffing levels and provides agencies an incentive to request additional  
staffing funds as needed.  The Department considered including a requirement for the agency to  
request additional funds from the appropriate governing authority, if necessary, but determined  
that this decision best remained within the discretion of the agency.  

The final standard requires agencies to use “best efforts to comply on a regular basis”  
with the staffing plan.  Facilities must document and justify deviations from the staffing plan, but  
full compliance with the plan is not required to achieve compliance with the standard.  The  
Department considered including in the standard a specific mandate to comply with the staffing  
plan, but determined that requiring “best efforts” is more appropriate, to avoid penalizing  
agencies that unsuccessfully seek to obtain additional funds.  Lockups and community  
confinement facilities are exempt from the “best efforts” language, but must document  
deviations from the staffing plan.  Juvenile facilities, however, must comply with their staffing  

28  

Document  ID:  0.7.954.20714-000002  20200402-0000379  



 

           

      
            


                 

             


          
           


               

              


              

                


             

             

             


          

             

              

        
           


             

              


             

            


            

               


             

            


             

               


                  

             


          

        

           

             

            


          

            


             

              


              

            


              

          


            

              


  

plans except during limited and discrete exigent circumstances, and must fully document  
deviations from a plan during such circumstances.  

The Department reiterates, however, that this standard, like all the standards, is not  
intended to serve as a constitutional safe harbor.  A facility that makes its best efforts to comply  
with the staffing plan is not necessarily in compliance with constitutional requirements, even if  
the staffing shortfall is due to budgetary factors beyond its control.  

Comment.  Numerous advocates expressed concern that the proposed standard did not  
require the facilities to adhere to a specific staffing plan.  These commenters noted that the  
proposed standard required agencies to develop a staffing plan but did not require that agencies  
safely staff the facilities.  In addition, because the proposed standard required agencies to plan  
for what to do if they failed to comply with their staffing goals, commenters suggested that it  
could be read to permit or condone unsafe supervision levels.  These advocates proposed  
requiring agencies to comply with their initial staffing goals and eliminating the requirement that  
agencies plan for suboptimal staffing.  Former members of the NPREC, and an advocacy  
organization, recommended that the Department revise its proposed supervision standard to  
require agencies to annually review staffing and video monitoring to assess their effectiveness at  
keeping inmates safe in light of reported incidents of sexual abuse, identify the changes it  
considers necessary, and actually implement those changes.  

Response.  The Department recognizes the tension in the proposed standard between  
requiring an agency to identify adequate staffing levels, but then implicitly allowing the facility  
to operate without requisite staffing in accordance with a “backup plan.”  Therefore, the final  
standard requires each prison, jail, and juvenile facility to develop, implement, and document a  
staffing plan that provides for adequate levels of staffing, and, where applicable, video  
monitoring, to protect inmates against sexual abuse, taking into account the relevant factors  
affecting staffing needs.  In addition, the final standard requires that, at least annually, the agency  
must assess, determine, and document whether adjustments are needed to the staffing plan, but  
does not require implementation of such adjustments.  Because the Department recognizes that  
staffing levels are often dependent on budget approval from an external legislative or other  
governmental entity, the final standard requires each adult prison and jail to use its “best efforts  
to comply on a regular basis” with its staffing plan.  Given the costs involved and the lack of  
control correctional agencies may have with regard to budgetary issues, the final standard is  
designed to encourage adequate staffing without discouraging agencies from attempting to  
comply with the PR  to  concerns.  EA standards due  financial  

Comment.  Advocates expressed concern that the proposed standards failed to provide  
sufficient guidance with respect to how staffing levels should be established.  One advocate  
suggested that, in determining safe staffing ratios, facilities should start with any State  
requirements and standards promulgated by the American Correctional Association and the  
American Jail Association.  Several comments suggested including as factors any blind spots  
within the facility, including spaces not designated for residents, such as closets, rooms, and  
hallways; high traffic areas within the facility; the ease with which individual staff members can  
be alone with individual residents in a given location; the potential value of establishing and  
retaining video and other evidence of sexual misconduct; the need to provide enhanced  
supervision of inmates who have abused or victimized other inmates; the need to ensure that  
vulnerable inmates receive additional protections without being subjected to extended isolation  
or deprived of programming; previous serious incidents and the staffing and other circumstances  
that existed during those incidents; the need for increased or improved staff training; the number  
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of special needs or vulnerable inmates; the number and placement of supervisory staff;  
grievances from inmates, staff, visitors, family members, or others; compliance with any  
applicable laws and regulations related to staffing requirements; individual medical and mental  
health needs; availability of technology; custody level; management level; capacity; and  
peripheral duty requirements.  

Response.  The Department considered each suggestion and adopted a final standard that  
requires facilities to consider the following factors: (1) generally accepted detention and  
correctional practices; (2) any judicial findings of inadequacy; (3) any findings of inadequacy  
from Federal investigative agencies; (4) any findings of inadequacy from internal or external  
oversight bodies; (5) all components ofthe facility’s physical plant (including “blind-spots” or  
areas where staff or inmates may be isolated); (6) the composition of the inmate population; (7)  
the number and placement of supervisory staff; (8) institution programs occurring on a particular  
shift; (9) any applicable State or local laws, regulations, or standards; (10) the prevalence of  
substantiated and unsubstantiated incidents of sexual abuse; and (11) any other relevant factors.  
The factors enumerated in the final standard are broadly applicable across different types of  
facilities, allow for comprehensive analysis without prescribing every single detail to be  
considered, and provide sufficient guidance as to how to plan for staffing levels that will provide  
adequate supervision to protect inmates from sexual abuse.  The listed factors are not exclusive;  
facilities should consider additional issues that are common across correctional facilities and  
pertinent to the characteristics of each specific facility, and findings from reports and empirical  
studies relevant to sexual abuse issued by the Department, academia, or professional sources.  As  
an example of one finding from a Department report that would be relevant to determining  
adequate staffing, as well as the need for increased video monitoring or the frequency of rounds,  
the Department encourages facilities to consider that inmate-on-inmate sexual abuse is most  
likely to occur in the evening, when inmates are awake but often confined to their cells and  
staffing levels are  6 In addition, the National R  generally lower than during the day.  esource  
Center for the Elimination of Prison R  to  an  ape will develop guidance  help facilities compose  
adequate staffing plan, and the Department’s National Institute ofCorrections is available to  
provide technical assistance on developing an adequate staffing plan.  

Comment.  One correctional agency interpreted the proposed standard to require direct  
supervision of inmates, which it asserted would have major cost implications.  

R  comment  on a misinterpretation of the proposed standard, which  esponse.  This  is based  
did not require direct supervision.  Nor does the final standard.  

Comment.  Some correctional agency commenters argued that it is not appropriate for the  
Federal government, or for State governments, to set staffing standards for a facility run by an  
independently elected constitutional officer at the local level.  

R  to  regarding interference with local  esponse.  The Department is sensitive  concerns  
government.  However, Congress mandated in PREA that the Attorney General adopt standards  
that would apply to local facilities as well as Federal and State facilities, as evidenced by the  
statute’s definition of“prison” as “any confinement facility ofa Federal, State, or local  
government, whether administered by such government or by a private organization on behalf of  

6 See Allen J. Beck and Paige M. Harrison, Bureau of Justice Statistics (“BJS”), Sexual Victimization  in Prisons and  
Jails Reported by Inmates, 2008  09, at 22 (Table 16) (Aug. 2010).  
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such government.”  42 U.S.C. 15609.7 The application of the staffing standard to local  
correctional agencies is consistent with Congress’s mandate to the Department.  Indeed, it is not  
uncommon for State staffing standards, especially for juvenile facilities, to apply to facilities that  
are under the purview of an independently elected county or municipal official.  For these  
reasons, the Department does not view the imposition of this standard as inappropriately  
intruding upon the prerogatives of local elected officials.  

Comment.  One correctional agency commented that hiring more staff does not  
necessarily eliminate sexual abuse.  

Response.  The Department recognizes that adequate staffing levels alone are not  
sufficient to combat sexual abuse in a corrections setting.  However, adequate staffing is  
essential to providing sufficient supervision to protect inmates from abuse.  

NPRM Question  5: If a level such  as  ‘‘adequacy’’ were mandated, how  would  

compliance be measured?  

NPRM Question  11: If the Department does not mandate the provision of a certain level  

ofstaffing,  are there other ways to supplement or replace the Department’s proposed standard  

in order to  foster appropriate staffing?  

NPRM Question  14: Are there other ways not mentioned above in which  the Department  

can  improve the proposed  standard?  

Comment.  The Department received numerous suggestions from agency commenters on  
proposed methods for measuring adequacy.  Some stakeholders expressed concern that a  
subjective “adequacy” standard would be difficult to audit.  Many commenters requested a better  
definition of“adequacy.”  Various advocacy and correctional groups commented that agencies  
would benefit from a more detailed description of what they must consider when conducting the  
staffing and technology analyses that PREA requires.  Others suggested that “adequate,” while  
subjective, is the most appropriate term to use in this context.  

Response.  The final standard does not include a specific definition for “adequate  
staffing” but does provide greater guidance as to the factors that should be considered in  
developing an adequate staffing plan.  The Department intends to develop, in conjunction with  
the National Resource Center for the Elimination of Prison Rape, auditing tools that will guide  
PREA auditors regarding the various factors affecting the adequacy of staffing.  The final  
standard contains additional documentation requirements, which will aid the auditor in reviewing  
the adequacy ofthe plan and the facility’s efforts at complying with it.  The auditor will review  
documentation showing that the agency or facility conducted a proper staffing analysis taking  
into account all enumerated and relevant factors included in the standard.  In addition, the  
National Resource Center for the Elimination of Prison R  to  ape will develop guidance  help  
facilities compose an adequate staffing plan.  And, as noted above, the Department’s National  
Institute of Corrections can provide technical assistance on developing an adequate staffing plan.  

Comment.  Some correctional commenters, including the American Jail Association,  
requested best-practice tools for achieving “adequate” staffing.  They suggested that the Federal  

7 In addition, the cost limitation language in the statute expressly references local institutions.  See  42 U.S.C.  

15607(a)(3) (“The Attorney General shall not establish a national standard under this section that would impose  

substantial additional costs compared to the costs presently expended by Federal, State, and local prison  
authorities.”).  

31  

Document  ID:  0.7.954.20714-000002  20200402-0000382  



 

           

               

       

            

              


               

          

          

                

              

           

          

            

                 


               

               

              


             

                

              


           
            


             

             

           

              


              

                

               


               

       

          

            


          

       

            

             


            

               


              

               


           
         


             

            

                


  

government develop appropriate tools, model policies, and training materials that address the  
basic principles ofPREA and focus on adequate supervision in order to provide facilities with “a  
greater chance ofmeaningful implementation ofthis standard.”  

R  esource  esponse.  As discussed above, the National R  Center for the Elimination of  
Prison Rape will develop guidance both for facilities in composing an adequate staffing plan and  
for auditors in evaluating adequacy of staffing during a  EA audit.  These materials will be  PR  
available to aid agencies in achieving compliance with the final standard.  

Comment.  Some correctional agencies and advocacy groups recommended assessing the  
adequacy of staffing by reviewing any incidents related to sexual or physical abuse at a facility to  
determine if inadequate staffing played a role.  One juvenile justice agency suggested that daily  
monitoring of PREA-related incidents could help identify staffing needs.  Another agency  
commenter suggested reviewing incident reports of rule violations at particular posts.  

Response.  Reviewing incidents of abuse and rule violations can provide information as  
to whether staffing is adequate in a particular facility or unit of a facility.  However, incidents of  
abuse should not be the only factor.  As discussed above, many factors affect adequacy of  
staffing.  In addition, the reliability of the record of prior incidents may depend upon the  
facility’s diligence at investigating allegations and its ability to create a culture in which inmate  
victims feel comfortable reporting incidents without fear of reprisal.  Accordingly, it is not  
possible to define adequacy solely in these terms.  Of course, if a review of incident reports  
indicates that insufficient staffing is a contributing factor in sexual abuse, such a finding is  
clearly relevant to the ultimate determination as to the adequacy of staffing.  

Comment.  One State correctional agency suggested that adequacy could be defined by  
determining the minimum staffing levels at which a facility is able to operate within  
constitutional requirements and determining whether a facility is adhering to such staffing levels.  

R  to  aesponse.  Adequate staffing is essential  providing constitutional conditions within  
correctional facility.  However, it is not feasible for the Department to determine, at every  
Federal, State, and local facility, the level of staffing required to comport with the Constitution,  
especially given that the level may change over time as the size and nature ofthe facility’s  
population changes.  The PREA audit with regard to this standard will focus on whether the  
facility has developed and utilized best efforts to comply on a regular basis with an adequate  
staffing plan to protect inmates from sexual abuse.  

Comment.  Some correctional commenters suggested that “adequate” staffing levels be  
measured by the facility’s ability to perform required functions, such as feeding inmates,  
conducting routine checks, holding outdoor recreation, and generally maintaining the facility  
schedule without requiring significant periods of lockdown.  

R  required functions and operate in accordance  esponse.  A facility’s inability to perform  
with the institutional schedule without significant periods of lockdown may have a direct bearing  
on the adequacy of staffing.  However, deviations from the schedule and performance  
deficiencies may signal deeper problems unrelated to the number of staff.  In addition, the ability  
to stay on schedule and perform routine functions does not necessarily indicate a safe or  
adequately staffed facility.  While this information may be relevant to an auditor’s review ofthe  
facility’s staffing plan, it cannot be the sole determinant of staffing adequacy.  

Comment.  Many commenters, including correctional agencies and advocacy groups,  
suggested that adequacy be measured by assessing whether a facility complies with its written  
staffing plan.  One agency suggested that compliance should be measured by determining  
whether the facility is complying with the plan rather than by reviewing the level or nature of  
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incidents of abuse.  Former NPREC members recommended that staffing level compliance be  
measured during the baseline audit, and that actual staffing patterns should be compared with the  
levels determined by the facility needs assessment.  If the audit outcome reveals that current  
staffing levels are inadequate, facilities should be required to develop a corrective action plan, a  
timeline for implementation, and regularly scheduled assessments to monitor progress toward  
achieving safe staffing levels.  

R  develop, document, and  “best  esponse.  The final standard requires agencies to  use  
efforts” to comply on a regular basis with a staffing plan that provides for adequate levels of  
staffing, and, where applicable, video monitoring, to protect inmates against sexual abuse, taking  
into account the relevant, enumerated factors.  A more stringent mandate would unfairly penalize  
agencies that do not have budgetary authority or funds to increase staffing.  In addition, if faced  
with a specific mandate to comply with the staffing plan, agencies would have an incentive to  
formulate plans that undercount the number of staff needed in order to facilitate compliance with  
the plan.  The final standard encourages agencies to compose the most appropriate staffing plan  
for each facility without concern that the agencies will be overly conservative in their staffing  
analysis in order to  non-compliance with the PRE  avoid  A standards.  To be sure, ifthe facility’s  
plan is plainly deficient on its face, the facility is not in compliance with this standard even if it  
adheres to the plan.  

In addition, a failure to comply with identified adequate staffing levels may affect a  
facility’s ability to comply with other standards.  Pursuant to the auditing standards, facilities that  
receive a finding of“Does Not Meet Standard” with regard to  EA standards will  any of the PR  
have a 180-day corrective action period in which the auditor and the agency shall jointly develop  
a corrective action plan to achieve compliance and the auditor will take necessary and  
appropriate steps to verify implementation of the corrective action plan before issuing a final  
determination as to whether the facility has achieved compliance.  

Comment.  Some correctional stakeholders suggested that the Department require each  
facility to conduct incident mapping and set performance goals, and then measure adequacy  
based on the facility’s ability to meet these goals.  

R  are  esponse.  The Department recognizes that incident mapping and performance goals  
important quality improvement measures, and encourages all facilities to implement a system to  
set goals, collect and review data, identify trends, and chart progress towards performance goals.  
However, because incident reporting is an imperfect measurement of adequate staffing, the  
results of such a system cannot provide an ultimate assessment of compliance.  

NPR  to  M Question  6: Various States have regulations that require correctional agencies  

set or abide by minimum  staffing requirements.  To  what extent, if any, should the standard  take  

into account such State regulations?  

Comment.  Agency commenters felt strongly that compliance with a State minimum  
staffing requirement should lead to a presumption that staffing is adequate.  Some stakeholders  
commented that concrete staffing requirements should apply only if a facility is not already  
subject to staffing mandates set by an outside agency or commission.  Various correctional  
commenters noted that some accreditation entities honor compliance with State staffing  
regulations, and suggested that the PREA standards do the same.  On the other hand, some  
advocacy groups argued that State-mandated minimum staffing ratios may not be sufficient to  
establish adequacy and that many facilities are not in compliance with such ratios.  One advocate  

33  

Document  ID:  0.7.954.20714-000002  20200402-0000384  



 

            

      

              

             


             

               

               

              
           


            

     

          

              


            

              


            

            


             

            

             


         

            


          

           


            

           

           

               


             

           


              

             

           

           
               


                

       

            

             


              

               


               

 

  

recommended that the standards require compliance with any applicable State or Federal laws,  
unless the PREA standards offer increased protection.  

R  to  account any applicable State or  esponse.  The final standard directs agencies  take into  
local laws, regulations, or standards in formulating an adequate staffing plan for jails, prisons,  
and juvenile facilities.  While regulations setting a minimum staffing level may be instructive,  
they do not necessarily equate to adequate staffing for each unit of each facility.  Applicable  
State laws are a factor to consider, but in developing adequate staffing plans, an agency must  
take into account all relevant factors that bear on the question of adequacy.  

Comment.  Some correctional stakeholders commented that it would violate the Tenth  
Amendment if the PREA standards required compliance with a specific staffing standard other  
than that set by the State.  

Response.  The Department understands the concerns submitted by State agencies  
regarding the impact of PREA standards, and has welcomed the opportunity to consult with the  
Department’s partners at the State level to develop effective standards that minimize costs,  
maximize flexibility, and, to the extent feasible, minimize conflict with State and local laws and  
regulations.  However, the Department concludes that PREA is consistent with the Federal  
government’s responsibilities to protect the constitutional and civil rights of all persons in  
custody.  Moreover, PREA is an appropriate exercise ofCongress’s power to condition Federal  
funding upon grantees’  compliance with relevant conditions.  The application ofthe staffing  
standard to State and local correctional agencies is consistent with Congress’s mandate to the  
Department.  Indeed, Federal regulations frequently impose requirements that exceed  
requirements imposed by specific States.  Accordingly, the Department does not view the  
imposition of this standard as inappropriately intruding on State prerogatives.  

NPRM Question  7: Some States mandate specific  staff-to-resident ratios for certain types  

of juvenile facilities.  Should  the standard mandate specific ratios for  juvenile facilities?  

Comment.  Many advocacy groups commented that specific staffing ratios are appropriate  
and commonly utilized for juvenile facilities, and specifically proposed establishing a minimum  
1:6 ratio for supervision during hours when residents are awake and a 1:12 ratio during sleeping  
hours.  These commenters stated that minimum juvenile staffing ratios fall within the guidelines  
established by various States and correctional organizations, and that two jurisdictions already  
require the 1:6 and 1:12 staffing ratios.  In contrast to adult correctional agencies, juvenile  
agencies were less opposed to mandatory staffing ratios for juvenile facilities.  However, some  
juvenile justice administrators expressed the same concerns raised with regard to adult  
facilities  that specific ratios would constitute a cost-prohibitive, unfunded mandate and that it  
would be impractical to establish one ratio to fit all facilities.  Multiple agency commenters noted  
that they were already subject to mandatory staffing ratios and that any such ratios in the PREA  
standards would be duplicative or conflicting.  

Response.  The Department adopts a standard requiring a minimum staffing ratio in  
secure juvenile facilities of 1:8 for supervision during resident waking hours and 1:16 during  
resident sleeping hours.  Unlike for adult facilities, it is relatively common for juvenile facilities  
to be subject to specific staffing ratios by State law or regulation.  The Department’s research  
indicates that over 30 States already impose staffing ratios on some or all of their juvenile  
facilities.  
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The standard’s ratios include only security staff.  Of the States identified as requiring  
specific staffing ratios, approximately halfcount only “direct-care staff” in these ratios.8 (For  
most of the remaining States requiring specific staffing ratios, the Department has not been able  
to determine precisely which categories of staff are included.)  In addition, the National Juvenile  
Detention Association’s position statement, “Minimum Direct Care StaffRatio in Juvenile  
Detention Centers,” which recommends respective day and night minimum ratios of 1:8 and  
1:16, specifically limits the included staff to direct-care staff.9 

The 1:8 and 1:16 staffing ratios adopted by the final standard match or are less stringent  
than the ratios currently mandated by twelve States, plus the District of Columbia and Puerto  
Rico, for their juvenile detention facilities, juvenile correctional facilities, or both.  The  
Department’s Civil Rights Division has consistently taken the position that sufficient staffing is  
integral to keeping youth safe from harm and views minimum staffing ratios of 1:8 during the  
day and 1:16 at night as generally accepted professional standards in secure juvenile facilities.  
For this reason,  ights Division has entered into multiple settlement agreements that  the Civil R  
require jurisdictions to meet minimum staffing ratios in order to ensure constitutional conditions  
of confinement for juveniles.  In addition, as noted above, the National Juvenile Detention  
Association’s 1999 position statement on “Minimum Direct Care StaffRatio in Juvenile  
Detention Centers” supports a minimum ratio of1:8 during the day and 1:16 at night.  

Given the widespread practice of setting minimum staffing ratios for juvenile facilities,  
the Department believes these ratios accord with national practice, are an integral measure for  
protecting juveniles from sexual assault, and can be implemented without excessive additional  
costs.  In order to provide agencies with sufficient time to readjust staffing levels and, if  
necessary, request additional funding, any facility that, as of the date of publication of the final  
rule, is not already obligated by law, regulation, or judicial consent decree to maintain the  
required staffing ratios shall have until October 1, 2017, to achieve compliance.  

The standard excludes non-secure juvenile facilities from this requirement.  Juveniles in  
non-secure facilities typically have less acute violent and abusive characteristics than those in  
secure facilities.  Many jurisdictions utilize a risk screening instrument to determine whether a  
juvenile requires a secure placement; juveniles who are identified as having a high likelihood for  
assaultive behavior and re-offense are generally held in secure facilities.  Accordingly, many  
non-secure and community-confinement-type facilities do not require as intensive staffing levels  
to protect residents from victimization.  

Comment.  Many correctional stakeholders suggested that, if a staffing ratio is set for  
juvenile facilities, the standards should differentiate between long-term juvenile correctional  
facilities and short-term juvenile detention facilities.  

8 For juvenile facilities, the term “direct  care staff” is often used in a manner that approximates this rule’s definition  

of“security staff.”  While the precise definition varies across jurisdictions, it is generally meant to include staff  

whose exclusive or primary duties include the supervision of residents.  
9 See National Juvenile Detention Association, Minimum  atio in Juvenile Detention Centers, at 6Direct Care Staff R  

(June 8, 1999), available at http://npjs.org/docs/NJDA/NJDA  Position  Statements.pdf.  The NJDA position  

statement is generally more restrictive than the requirement in the PR  EA  EA standard.  Specifically, while the PR  

standard defines “security staff” as “employees primarily responsible for the supervision and control of  . . .  

residents in housing units, recreational areas, dining areas, and other program areas ofthe facility,” the NJDA  
position statement defines “direct care staff” as “[e]mployees whose exclusive responsibility is the direct and  
continuous supervision ofjuveniles”  Id. (emphases added).  
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Response.  The Department recognizes that long-term placement facilities have different  
types of staffing needs than short-term detention facilities.  For example, short-term detention  
facilities serve less stable populations, residents without comprehensive housing classification  
information, and residents awaiting placement in other residential facilities  usually for shorter  
stays but sometimes for extended periods of time.  These populations tend to be more  
unpredictable and more likely to engage in disruptive behavior requiring higher levels of  
staffing.  On the other hand, long-term placement facilities often have significantly higher levels  
of programming requiring continuous movement throughout various areas of the facility.  Such  
increased movement requires higher levels of security staffing to maintain security.  
Accordingly, the Department has determined that the same staff ratios are appropriate for both  
types of facilities, but for different reasons.  

Some States currently mandate higher levels of staff supervision in their long-term  
residential facilities, while others require higher levels of staff supervision for their short-term  
detention facilities.  A number of States currently require high levels of staff supervision for both  
facility types.  Agencies are encouraged to exceed the ratios set forth in the standard where the  
unique characteristics of the facility and youth require more intensive supervision levels.  

Comment.  One juvenile correctional agency commented that stringent staffing levels will  
not ensure the safety of youth if staff do not remain vigilant and provide active supervision.  This  
commenter posited that if a facility has high numbers of incidents, it is most likely due to facility  
culture rather than staff size.  

Response.  The Department recognizes that adequate staffing levels alone are not  
sufficient to combat sexual abuse and that developing a healthy facility culture is a key  
component in this effort.  However, adequate staffing is essential to providing sufficient  
supervision to protect residents from abuse.  In addition to the staffing requirements, the final  
rule contains comprehensive standards on a broad range of topics related to preventing abuse.  
While a healthy facility culture cannot be mandated directly, the adoption and implementation of  
the standards will assist greatly in developing such a culture, by requiring agencies and facilities  
to institutionalize a set of policies and practices that, among other things, will elevate the  
importance of agency and facility responsibilities to protect against sexual abuse.  

Comment.  Some juvenile agencies suggested that, if adequate staffing levels are  
mandated, there will be a need for guidelines for auditors so that sporadic deficiencies in staff  
levels may be excused, while long-term patterns of non-compliance are dealt with fairly.  

Response.  In the final rule, the Department adopts a definition of“full compliance” that  
requires “compliance with all material requirements ofeach standard except for de minimis  

violations, or discrete and temporary violations during otherwise sustained periods of  
compliance.”  § 115.5.  However, when conducting an audit of a  EA  particular facility, the PR  
auditor will assess, with regard to each specific standard, whether the facility exceeds the  
standard, meets the standard, or requires corrective action.  The Department intends to develop,  
in conjunction with the National Resource Center for the Elimination of Prison Rape, auditing  
tools that will guide PR  assessments.  EA auditors through these  

Comment.  Some juvenile justice agencies commented that, in States that currently  
require a  additional PR  minimum staffing ratio for juvenile facilities,  EA staffing ratio  
requirements will result in agencies and facilities being audited on the same standards by two  
different auditing teams  one to determine compliance with the State requirements and one to  
determine compliance with the PREA standards.  These commenters remarked that such double  
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auditing would be an unnecessary duplication of effort and should not  EA  be required by the PR  
standards.  

R  a  EA auditor will be just one aspect of  esponse.  The staffing analysis conducted by  PR  
the PREA audit, which will examine a facility’s compliance with all applicable standards.  While  
this may result in some duplication of efforts, facilities may be able to schedule their triennial  
PR  so  to combine the PREA audit with other accreditation proceedings.  In addition,  EA audits  as  
while the PRE  A standards,  A audit will encompass the facility’s compliance with all ofthe PRE  
it will be focused on issues related to sexual abuse and thus likely will be narrower in scope than  
other audits to which the facility is subjected.  

Comment.  Many advocacy groups recommended that the juvenile standard recognize the  
value of continuous, direct supervision in preventing sexual misconduct in juvenile facilities.  

R  use  notes  esponse.  The Department supports the  of continuous, direct supervision and  
that many juvenile facilities already employ direct supervision as a matter of course.  However,  
some physical plants are not conducive to direct supervision.  In those facilities, a mandate for  
direct supervision would require major renovations at a high cost.  For this reason, the final  
standard does not require direct supervision.  With regard to under-18 inmates held in adult  
facilities, § 115.14 requires such facilities to provide direct staff supervision if the under-18  
inmates have contact with adult inmates.  

NPRM Question  8: If a level of staffing  were mandated, should  the standard allow  

agencies a longer time frame, such as  a specified number of years, in  order to reach  that level?  

If so,  what time frame would be appropriate?  

Comment.  Correctional stakeholders, while remaining opposed to mandated staffing  
levels, supported an extended timeframe, if such requirements were included, in order to allow  
for the local governments to allocate additional staffing funding.  Some suggested a two-year  
timeframe; others requested up to five years; and some suggested that extensions should be  
granted where necessary.  One agency proposed tying the timeframe to the growth rate of the  
State’s annual per capita gross domestic product.  Although advocacy groups did not promote  
specific ratios for adult facilities, they did state that if specific staffing levels are required, there  
should be no extension ofthe timeframe because, in one commenter’s words, “adequate staffing  
to prevent risk of harm to incarcerated individuals is already required by the Constitution and  
reinforced through case law requiring protection from harm.”  

Response.  The Department adopts specific staffing ratios only with regard to secure  
juvenile facilities.  Many of these facilities are already subject to the ratios required by the final  
standard and therefore will not need additional time to comply.  However, in order to provide  
agencies with sufficient time to readjust staffing levels and, if necessary, request and obtain  
additional funding, any secure juvenile facility that, as of the date of publication of the final rule,  
is not already obligated by law, regulation, or judicial consent decree to maintain the required  
staffing ratios shall have until October 1, 2017, to achieve compliance.  The Department  
recognizes that increasing staffing often requires additional legislative appropriations, as well as  
time needed to recruit and train appropriate new staff.  

NPRM Question  9: Should the standard require the establishment of priority posts, and,  

if so, how  should such a requirement be structured and assessed?  
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NPR  extent  staffing deficiencies be addressed by  M Question  10: To  what  can  

redistributing existing staff assignments?  Should the standard include additional language to  

encourage such redistribution?  

Comment.  In general, correctional stakeholders and advocacy groups agreed that it  
would be difficult to establish priority posts or regulate staff redistribution, given the vast  
differences in facility layout and inmate composition.  Many comments stated that establishing  
priority posts and redistributing staff require detailed knowledge of the facility’s needs in order  
to best determine how staff should be allocated.  Other commenters suggested that the  
Department encourage but not mandate this practice.  One State correctional agency  
recommended that the standard omit language regarding redistribution to avoid conflict with  
existing collective bargaining agreements and State laws governing such agreements.  

Some advocates argued that staffing in medical units, work release programs, and other  
opportunities for seclusion should be considered priority posts.  One advocacy group  
recommended that the staffing plan identify those posts that must be filled in every shift,  
regardless of unexpected absences or staff shortages.  

Response.  Given the variation in facilities and their operational needs, the Department  
concludes that priority posts and staffdistribution are best left to the agency’s discretion.  By  
requiring agencies to reassess their staffing plans at least once per year, the final standard  
requires agencies to determine whether and to what extent priority posts should be established, or  
existing staff redistributed, to account for changed circumstances and facility needs.  

Comment.  The American Jail Association commented that few jails are sufficiently  
similar in layout, classification systems, and supervision methods to allow for any universal  
definition of priority posts.  Therefore, the AJA and other correctional stakeholders requested  
that the Federal government provide a tool for local jails to use in determining risk, thereby  
helping jails to identify priority posts.  

R  esource  ape will be  esponse.  The National R  Center for the Elimination of Prison R  
available to provide technical assistance to agencies who seek resources and training.  The  
Department encourages agencies to contact the Center with requests of this type.  

Comment.  Some correctional agencies suggested that staff redistribution should be  
connected to filed and substantiated complaints related to sexual abuse, but that the ultimate  
decision should be a management activity.  

Response.  The Department agrees that staff redistribution may be an appropriate  
response to a complaint of sexual abuse.  The agency retains the discretion as to how to handle  
such staff redistribution.  

NPRM Question  12: Should the Department mandate the use of technology to supplement  

sexual abuse prevention, detection, and response efforts?  

NPRM Question  13: Should the Department craft  the standard so  that  compliance is  

measured by  ensuring that  the facility has developed a plan for securing technology as funds  

become available?  

Comment.  Correctional stakeholders strongly opposed any mandate for increased  
technology, which they emphasized would be cost-prohibitive.  Some advocates strongly  
encouraged mandates for cameras throughout the facilities, which they viewed as the best  
deterrent against abuse, especially by staff, and important to substantiating incidents of abuse.  
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Other advocates cautioned that cameras in certain locations can intrude upon inmate privacy.  
Several advocacy groups emphasized that technology should supplement, not substitute for,  
adequate staff supervision.  These advocates opposed a technology mandate when the funds  
could better be spent on additional or higher-quality staffing, believing that cameras are most  
productive as investigatory tools to confirm abuse, rather than as a means to prevent abuse.  Most  
commenters were receptive to a standard encouraging increased use of technology to augment  
supervision.  

Response.  The final standard requires each facility to develop, implement, and document  
a staffing plan that provides for adequate levels of staffing, and, where applicable, video  
monitoring, to protect inmates against sexual abuse.  Given the costs associated with video  
monitoring technology, the Department concludes that the issue is best left to the agency’s  
discretion.  The facility is in the best position not only to determine the need for such technology  
but also to determine how and where to place cameras.  

The Department recognizes that technology is best utilized to supplement, but not  
replace, staff supervision.  Camera surveillance is a powerful deterrent and a useful tool in post-
incident investigations.  But it cannot substitute for more direct forms of staff supervision (in part  
because blind spots are inevitable even in facilities with comprehensive video monitoring), and  
cannot replace the interactions between inmates or residents and staff that may prove valuable at  
identifying or preventing abuse.  In addition, cameras generally do not translate into a reduction  
of staff levels  additional staff may be required to properly monitor the new cameras.  Indeed,  
many cameras in correctional facilities are currently not continuously monitored.  

While the Department encourages increased use of video monitoring technology to  
supplement sexual abuse prevention, detection, and response efforts, the agency is in the best  
position to determine ifcurrent or future funds are best directed at increasing the agency’s use of  
technology.  

Comment.  Former members of the NPREC recommended that the Department reinstate  
two distinct standards for inmate supervision and use of monitoring technology.  They expressed  
concern that the Department’s decision to incorporate inmate supervision and monitoring  
technology into a single standard unintentionally emphasizes the use of technology to the  
detriment of the level of supervision that is essential to protect inmates from sexual abuse.  They  
recommended that the Department encourage and facilitate, but not mandate, the use of  
technology to supplement sexual abuse prevention, detection, and response efforts.  

Response.  The final standard does not mandate the use of video monitoring technology  
but instructs agencies to take such technology into consideration, where applicable, in evaluating  
staffing needs.  The Department did not intend for the combined standard to emphasize the use  
of technology over supervision, and based upon comments received, does not believe that it was  
received as such.  The Department believes it is appropriate to consider the technology available  
to a facility, but does not consider video monitoring a substitute for staff supervision.  The  
National Resource Center for the Elimination of Prison R  can  ape  provide technical assistance for  
agencies seeking input on how to introduce or enhance monitoring technology in their facilities.  

Comment.  One advocacy group commented that the proposed standard should provide  
guidance on who should monitor cameras, especially in cross-gender circumstances.  

Response.  Section 115.15 requires that all facilities implement policies and procedures  
that enable inmates to shower, perform bodily functions, and change clothing without  
nonmedical staff of the opposite gender viewing their breasts, buttocks, or genitalia, except in the  
case of emergency (now reworded as “exigent circumstances”) or when such viewing is  
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incidental to routine cell checks.  Such policies and procedures shall require staff of the opposite  
gender to announce their presence when entering an inmate housing unit (for jails and prisons) or  
an area where detainees or residents are likely to be showering, performing bodily functions, or  
changing clothing.  Accordingly, no staff should monitor a camera that is likely to view inmates  
of the opposite gender while they are showering, performing bodily functions, or changing  
clothing.  

Comment.  One advocacy group commented that the proposed standard should provide  
guidance on how long recordings should be retained.  

R  to  an  esponse.  The Department encourages sufficient retention policies  support  
appropriate investigations system.  Because the final standard does not mandate the use of video,  
it is best to leave the specifics to agency discretion.  

Comment.  Some juvenile justice agencies suggested that any mandate regarding video  
monitoring technology should be tied directly to a  Afacility’s compliance with the PRE  
standards and its overall rate of substantiated sexual abuse incidents.  A plan for securing  
additional technology funding should only be necessary, in their view, if a facility is found to  
have a higher than average rate of sexual abuse cases.  Facilities would then draft a corrective  
active plan that may or may not include the need for additional technology.  Mandated  
technology expenditures would occur only after a facility has demonstrated a continued failure to  
reduce a higher-than-average rate of sexual abuse incidents.  

R  use  to  esponse.  While the Department encourages the  of video monitoring technology  
deter sexual abuse and aid in the investigatory process, the final standard does not require any  
facility to install camera systems.  However, an agency may determine that the addition of  
cameras is an appropriate response to incidents of sexual abuse at a particular facility or specific  
areas within a facility.  The Department encourages all agencies to assess the potential value of  
such technology in combating sexual abuse.  As discussed elsewhere, the Department does not  
believe that the overall rate of substantiated sexual abuse incidents can serve as a useful trigger  
for the imposition of additional requirements, because the rate is itself dependent not only upon a  
facility’s success at combating sexual abuse, but its diligence in investigating allegations and in  
creating a culture in which victims are comfortable reporting incidents without fear of retaliation.  

NPRM Question  15: Should this standard mandate a minimum frequency for the conduct  

of such rounds, and if so, what should it be?  

Comment.  Correctional stakeholders generally agreed that unannounced supervisory  
rounds should be conducted and are standard correctional practice.  However, they recommended  
that the frequency ofsuch rounds be left to agency discretion.  One sheriff’s office noted that  
flexibility in meeting the requirement would reduce resistance by supervisors.  Advocacy groups  
made relatively few proposals regarding the frequency of such rounds, ranging from every 30  
minutes, to weekly, to monthly, to “often enough to prevent abuse.”  Some comments noted that  
frequency should vary so as to preserve the element of surprise.  Other comments stated that the  
requirement should apply to all facilities, not just those with more than 500 beds.  

Response.  The final standard expands the requirement for unannounced supervisory  
rounds to all prisons, jails, and juvenile facilities.  The Department recognizes the value in this  
practice and believes it is appropriate for all facilities.  The Department concludes that the  
precise frequency of such rounds is best left to agency discretion.  The standard requires that  
facilities implement a policy and practice requiring “unannounced rounds to identify and deter  
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staff sexual abuse and sexual harassment,” document the rounds, and conduct the rounds on  
night shifts and day shifts.  Thus, rounds should be conducted on a regular basis in a manner  
intended to discourage staff sexual abuse and sexual harassment.  

Comment.  Two advocacy groups commented that the standard expressly should prohibit  
so-called “trip calls,”  i.e., actions by staff to tip off their colleagues that a supervisor is en  
route.  These commenters asserted that allowing trip calls would defeat the purpose of  
unannounced rounds.  

Response.  The final standard adds a requirement that agencies maintain a policy  
prohibiting staff from alerting other staff members that these supervisory rounds are occurring,  
unless such announcement is related to the legitimate operational functions of the facility.  

Comment.  One law student commented that the standards should require a minimum  
frequency of unannounced supervisory rounds because the proposed standard could be satisfied  
by one unannounced round in a decade.  

R  to  aesponse.  The final standard requires prisons, jails, and juvenile facilities  implement  
policy and practice of having intermediate level or higher-level supervisors conduct and  
document unannounced rounds.  While the final standard does not specify a minimum frequency,  
a policy ofone round per decade would clearly not serve as “unannounced rounds to identify and  

deter staff sexual abuse and sexual harassment” (emphasis added).  
Comment.  One sheriff’s office commented that any standard should contain wording that  

would exempt random supervisory checks in emergency and staffing shortage situations.  
Response.  Because the final standard does not mandate a specific time or frequency of  

such rounds, facilities may implement a reasonable policy that does not require such rounds  
during an emergency or temporary staffing shortage.  

Comment.  Another sheriff’s office commented that establishing a reasonable minimum  
frequency is advisable to prevent disagreements between facility administrators and auditors as  
to whether the frequency ofa facility’s rounds is adequate.  The commenter cautioned, however,  
that great care must be taken to ensure the requirement is reasonable, given the vast differences  
in facilities, and suggested that the minimum frequency should be once per month.  

Response.  While the final standard does not set a minimum frequency for unannounced  
supervisory rounds, it requires facilities to implement a policy and practice requiring  
“unannounced rounds to identify and deter staffsexual abuse and sexual harassment.”  As such,  
the facilities may set the practice with regard to frequency of rounds, but rounds should be  
conducted on a regular basis in order to have an effect on staff sexual abuse and sexual  
harassment.  The Department submits that once per month is unlikely to be frequent enough to  
have the intended effect.  

Solicitation of Additional Comments R  atios Set Forth in  egarding the Juvenile Staffing R  

§ 115.313(c).  

While this final rule is effective on the date indicated herein, the Department believes that  
further discussion is warranted regarding the aspect of this standard that requires secure juvenile  
facilities to maintain minimum staffing ratios during resident waking and sleeping hours.  The  
standard contained in the final rule requires, in pertinent part, that “[e]ach secure juvenile facility  
shall maintain staff ratios of a minimum of 1:8 during resident waking hours and 1:16 during  
resident sleeping hours, except during limited and discrete exigent circumstances, which shall be  
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fully documented.  Only security staff shall be included in these ratios.” § 115.313(c).  
Accordingly, the Department solicits additional comments limited to this issue.  

Commenters are encouraged to address (1) whether the provision, as written, is  
appropriate; (2) whether the specific ratios enumerated in the provision are the appropriate  
minimum ratios, or whether the ratios should be higher or lower; (3) whether the provision  
appropriately allows an exception from the minimum ratios during “limited and discrete exigent  
circumstances” (as “exigent circumstances” is defined in § 115.5), or whether that exception  
should be broadened, limited, or otherwise revised; (4) whether certain categories of secure  
juvenile facilities should be exempt from the minimum ratio requirement or, conversely, whether  
certain categories of non-secure juvenile facilities should also be included in the minimum ratio  
requirement; (5) the extent to which the provision can be expected to be effective in combating  
sexual abuse; (6) the expected costs of the provision; (7) whether the required ratios may have  
negative unintended consequences or additional positive unintended benefits; (8) whether  
empirical studies exist on the relationship between staffing ratios and sexual abuse or other  
negative outcomes in juvenile facilities;10  (9) whether specific objectively determined resident  
populations within a secure facility should be exempt from the minimum ratios; (10) whether  
additional categories of staff, beyond security staff, should be included in the minimum ratios;  
(11) whether the standard should exclude from the minimum ratio requirement facilities that  
meet a specified threshold of resident monitoring through video technology or other means, and,  
if so, what that threshold should include; and (12) whether the standard appropriately provides an  
effective date of October 1, 2017, for any facility not already obligated to maintain the staffing  
ratios.  

Youthful Inmates  (§§ 115.14,  115.114)  

Sections 115.14 and 115.114 regulate the placement of persons under the age of 18 in  
adult prisons, jails, and lockups.  The final rule refers to under-18 persons in such facilities as  
“youthful inmates” (in adult prisons and jails) and “youthful detainees” (in lockups).  

The proposed rule did not contain a standard that governed the placement of under-18  
inmates in adult facilities.  Rather, the proposed rule noted, and solicited input regarding,  
ANPRM commenters’  recommendations that the NPREC’s recommended standards be  
supplemented with an additional standard to govern the placement and treatment of juveniles in  
adult facilities.  

Some ANPRM commenters had proposed a full ban on placing persons under the age of  
18 in adult facilities where contact would occur with incarcerated adults, while others proposed  
instead that the standards incorporate the requirements of the Juvenile Justice and Delinquency  
Prevention Act (JJDPA), 42 U.S.C. 5601 et  M discussed, the JJDPA provides  seq.  As the NPR  
formula grants to States conditioned on (subject to minimal exceptions) deinstitutionalizing  
juveniles who are charged with or who have committed an offense that would not be criminal if  

10  While the Department has not identified studies that address the relationship between negative outcomes and  

specific staffing ratios, the Department has reviewed studies that address the relationship between negative outcomes  

and the quantity of staffing more generally.  See New Amsterdam Consulting, Performance  based Standards for  

Youth  Correction  and  Detention Facilities: 2011  Research Report  (unpublished study; available in rulemaking  

docket); Aaron Kupchik and R Bradley Snyder, The Impact ofJuvenile Inmates’ Perceptions andFacility  .  

Characteristics on Victimization in Juvenile Correctional Facilities, 89 The Prison Journal  265 (2009), available at  
http://tpj.sagepub.com/content/89/3/265.  
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committed by an adult (often referred to as “status offenders”), separating juveniles from adult  
inmates in secure facilities, and removing juveniles from adult jails and lockups.  See 42 U.S.C.  
5633(a)(11)-(14).  States that participate in the JJDPA Formula Grants Program are subject to a  
partial loss of funding if they are found not to be in compliance with specified requirements.  

Generally speaking, the JJDPA applies to juveniles who are in the juvenile justice  
system, as opposed to those who are under the jurisdiction of adult criminal courts.  The JJDPA’s  
separation requirement applies only to juveniles who are alleged to be or are found to be  
delinquent, juveniles who are charged with or who have committed an offense that would not be  
criminal if committed by an adult, or juveniles who are not charged with any offense at all.  See  

42 U.S.C. 5633(a)(11)-(12).  The JJDPA defines “adult inmate” as “an individual who . . . has  
reached the age of full criminal responsibility under applicable State law; and . . .  has been  
arrested and is in custody for or awaiting trial on a criminal charge, or is convicted of a criminal  
charge offense.”  42 U.S.C. 5603(26).  

Accordingly, the NPRM expressly solicited comments on whether the final rule should  
include a standard that governs the placement of juveniles in adult facilities, and if so, what the  
standard should require, and how it should interact with current JJDPA requirements and  
penalties.  

After reviewing the comments in response to  M, the  the questions posed in the NPR  
Department has chosen to adopt a new standard that restricts, but does not forbid, the placement  
of juveniles in adult facilities.  The standard applies only to persons under the age of 18 who are  
under adult court supervision and incarcerated or detained in a prison, jail, or lockup.  Such  
persons are, for the purposes ofthis standard, referred to as “youthful inmates” (or, in lockups,  
“youthful detainees”).  

The standard imposes three requirements for juveniles placed in adult prisons or jails.  
First, it mandates that no youthful inmate may be placed in a housing unit in which he or she will  
have contact with any adult inmate through use of a shared day room or other common space,  
shower area, or sleeping quarters.  Second, it requires that, outside of housing units, agencies  
either maintain “sight and sound separation” between youthful inmates and adult inmates  i.e.,  
prevent adult inmates from seeing or communicating with youth  or provide direct staff  
supervision when youthful inmates and adult inmates are together.  Third, it requires that  
agencies make their best efforts to avoid placing youthful inmates in isolation to comply with  
this provision and that, absent exigent circumstances, agencies comply with this standard in a  
manner that affords youthful inmates daily large-muscle exercise and any legally required special  
education services, and provides access to other programs and work opportunities to the extent  
possible.  

In lockups, the standard requires that juveniles and youthful detainees be held separately  
from adult detainees.  

Comments and Responses  

Comment.  In response to  M,  varied widely.  the questions posed in the NPR  comments  
Many commenters from advocacy organizations recommended a complete ban on  

incarcerating persons under the age of 18 in adult facilities, citing statistics indicating that youth  
in adult facilities face an increased risk of sexual abuse.  Some advocates expressed concern that  
attempts to protect youth in adult facilities by housing them in segregated settings often cause or  
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exacerbate mental health problems.  Furthermore, advocates asserted, correctional agencies lack  
sufficient expertise in treating the unique needs of the underage population.  

Some advocates proposed, as a fallback option, that the standard require a presumption  
that all youth be housed in juvenile facilities, unless a hearing determines that the interests of  
justice require housing in an adult facility.  

Former members of the NPR  whose final report did  include a recommended  EC  not  
standard that would govern the placement of youth in adult facilities  submitted a comment that  
supported a standard that would require individuals below the age of 18 to be held in juvenile  
facilities, with some exceptions.  Specifically, the former members recommended that a person  
under 18 be transferred to an adult facility only upon court order following a finding that the  
juvenile was violent or disruptive.  If such a juvenile is transferred, the facility would need to  
comply with the standards governing juvenile facilities, separate the juvenile by sight and sound  
from adult inmates, ensure that the juvenile receives daily visits from health care providers and  
other staff, and visually check the juvenile every 15 minutes.  

With regard to  EA  the intersection with the JJDPA, advocates indicated that the PR  
standards could and should overlap with the conditions applied to formula grants under the  
JJDPA.  

A significant number of correctional agency commenters opposed restricting the  
placement of youth in adult facilities.  Some commenters noted that State law governs placement  
options for youth, and recommended that the Department not mandate a standard that would  
contravene such State laws.  Other comments suggested that any such standard might improperly  
intrude into judicial functions by infringing on judges’  discretion in making placement decisions.  
One comment suggested that a national standard governing the placement of juveniles in adult  
facilities would be impractical due to variation in facility size, layout, and staffing; another  
recommended against a standard regarding the placement of youth in adult facilities because the  
zero-tolerance mandate of § 115.11 already provides adequate protections to this population.  

Some agency commenters recommended intermediate approaches.  One commenter  
suggested that the final standard should allow youth to be placed in adult facilities only where  
there is “total separation” between the two populations.  Another commenter suggested that adult  
facilities be required (1) to develop and implement a plan to provide additional protections for  
juvenile inmates, and (2) to report separately instances of abuse involving juvenile victims.  

A number of agency commenters expressed concerns about importing JJDPA  
requirements into the PREA standards.  Some remarked that this would result in “double-
counting” and would result in undue weight being placed on this standard.  

Response.  After reviewing the comments received on this issue, the Department has  
decided to adopt a standard that restricts the placement of youth in adult facilities to the extent  
that such placement would bring youth into unsupervised contact with adults.  

The Department recognizes that the statistical evidence regarding the victimization of  
youth in adult facilities is not as robust as it is for juvenile facilities, in large part because of the  
small number of under-18 inmates in adult facilities and the additional difficulties in obtaining  
consent to survey such inmates.11  

11  The Department does not rely  Congress’s finding in PRE  are  more  on  A that “[j]uveniles  5 times  likely to be  

sexually assaulted in adult rather than juvenile facilities,” 42 U.S.C. 15601(4), because insufficient data exist to  

support that assessment.  Congress’s finding appears to derive from a study based on interviews with youth  

adjudicated or tried for violent offenses in four cities between 1981 and 1984.  See Martin Frost, et al., Youths in  
Prisons and  Training Schools: Perceptions and Consequences of the Treatment  Custody Dichotomy, 40 Juv. &  
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The Department’s Bureau of Justice Statistics (BJS) previously reported that, based on its  
surveys of facility administrators, 20.6 percent of victims of substantiated incidents of inmate-
on-inmate sexual violence in adult jails in 2005 were under the age of 18, and 13 percent of such  
victims in 2006 were under 18,12  despite the fact that under-18 inmates accounted for less than  
one percent of the total jail population in both years.13  These findings derived from facility  
responses to BJS’s Survey of Sexual Violence  (SSV), which was administered to a representative  
sampling of jail facilities in addition to all Federal and State prison facilities.  However, upon  
further review, BJS has determined that these figures are not statistically significant due to the  
small number of reported incidents and the small number of jails contained in the sample.  
Indeed, in reporting data from the 2007 and 2008 SSVs, BJS determined that the standard errors  
around the under-18 estimates for adult jails were excessively large, and consequently did not  
report the estimates separately, but rather reported combined figures for inmates under the age of  
25.  BJS has now determined that it should have done the same for 2005 and 2006.  

However, this conclusion does not impact the findings of the same BJS surveys  
performed in State prisons, which surveyed all State prisons, in contrast to the jails surveys,  
which included only a sampling of jails.  According to SSV reports, from 2005 through 2008, 1.5  
percent of victims of substantiated incidents of inmate-on-inmate sexual violence in State prisons  
were under 18, even though under-18 inmates constituted less than 0.2 percent of the State prison  
population.  While the number of such substantiated incidents is small  a total of 10  the  
combined data indicate that State prison inmates under the age of 18 are more than eight times as  
likely as the average State prison inmate to have experienced a substantiated incident of sexual  
abuse.  Furthermore, the true prevalence of sexual abuse is undoubtedly higher than the number  
of substantiated incidents, due to the fact that many incidents are not reported, and some  
incidents that are reported are not able to be verified and thus are not classified as  
“substantiated.”  Indeed, it is quite possible that prison inmates under 18 are more reluctant than  
the average inmate to report an incident because of their age and relative newness to the prison  
system.  

BJS is currently in the middle of its third National Inmate Survey collection, which is  
expected to provide better data regarding victimization of under-18 inmates in adult prisons and  
jails.  This extensive survey will reach inmates in 600 prisons and jails and is designed to  
specifically address this issue by oversampling for facilities that house under-18 inmates, and  
oversampling such inmates within those facilities.  BJS expects to provide national-level  
estimates in early 2013.  

The Department’s review ofState procedures indicates that at least 28 States have laws,  
regulations, or policies that restrict the confinement of youth in adult facilities to varying  
degrees.  Some jurisdictions house these youth in juvenile facilities until they reach a threshold  
age and then transfer them to an adult facility.  Other jurisdictions require physical separation or  
sight and sound separation between these youth and adult offenders.  Yet other jurisdictions  

Fam. Ct. J. 1, 4 (1989).  The study noted that 7 of 81 youth sentenced to adult facilities, or 8.6%, reported  
experiencing sexual assault, as compared to 2 of 59 youth sent to juvenile facilities, or 1.7%.  Id. at 4, 10.  While  

suggesting that this discrepancy, and discrepancies regarding other types ofvictimization, “illustrate the increased  

danger ofviolence for juveniles sentenced to adult prisons,” the authors noted that “the victimization results are not  

statistically significant.”  Id. at 9.  
12  See Beck, BJS, Sexual Violence R  Table 4 (2006); and Beck, BJS,  eported by Correctional Authorities, 2005,  

Sexual Violence R  Appendix Table 5 (2007).  eported by Correctional Authorities, 2006,  
13  See Minton, BJS, Jail Inmates at Midyear 2010  Statistical Tables, Table 7 (2011).  
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maintain dedicated programs, facilities, or housing units for youth in the adult system.  Overall,  
there appears to be a national trend toward limiting interaction between adult and under-18  
inmates.  In recent years, a number of States have imposed greater restrictions on the placement  
of youth in adult facilities or have passed legislation to allow youth tried as adults to be housed  
in juvenile facilities.14  

Furthermore, several accrediting and correctional associations have formulated position  
statements, issued standards, or provided comments urging either that all persons under 18 be  
held in juvenile facilities only, or that the youth be housed separately from adult inmates.  For  
example, the National Commission on Correctional Healthcare, the American Jail Association,  
the National Juvenile Detention Association, and the National Association of Juvenile  
Correctional Agencies all support separate housing or placement for youth.15  

Although many jurisdictions have moved away from incarcerating adults with juveniles,  
a significant number of youth continue to be integrated into the adult inmate population.  The  
Department estimates that in 2009, approximately 2,778 juveniles were incarcerated in State  
prisons and 7,218 were held in local jails.16  

As a matter of policy, the Department supports strong limitations on the confinement of  
adults with juveniles.  Under the Federal Juvenile Justice and Delinquency Prevention Act (a  

14  See 42 Pa. Cons. Stat. Ann. 6327 (under  18 Pennsylvania inmates awaiting trial as adults may be detained in  

juvenile facilities until reaching 18); Va. S.B. 259, 2010 Gen. Assem., Reg. Sess. (eff. July 1, 2010)  (presumption  

that under  18 Virginia inmates awaiting trial as adults be held in juvenile facilities); Colo. R  Stat.  19  2 517  ev.  
(2012) (preventing 14  and 15  year  olds from being tried as adults except in murder and sexual assault cases;  

requires prosecutors to state reasons and hear from defense counsel before exercising discretion to try 16  and 17  

year  olds  adults); Ariz. S.B. 1009, 49th Leg., 2d R  some  to  as  eg. Sess. (2010) (eliminating eligibility of  juveniles  be  

tried as adults by requiring a criminal charge brought against  the juvenile to be based on their age at the time the  

offense was committed and not when the charge was filed); Utah H.B. 14, Gen. Sess. (2010) (granting justice court  

judge discretion to transfer a matter at any time to juvenile court if it is in the best interest of the minor and the  
juvenile court  eg. Sess. (2010) (limiting the types of felonies that 17  concurs); Miss. S.B. 2969, 2010 Leg., R  year  

olds can be tried for as an adult); Wash. R  Code 13.04.030(1)(e)(v)(E)(III) (2012) (allowing juveniles to  be  ev.  

transferred back to juvenile court  ev.  upon agreement of the defense and prosecution.); Wash. R  Code 13.40.020(14)  

(providing that juveniles previously transferred to adult court are not automatically treated as adults for future  

charges if found not guilty of original charge); 2009 Nev. Stat. 239 (raising the age a juvenile may be presumptively  
certified as an adult from 14 to 16); Me. R  Stat. Ann. tit. 17  A 1259 (2011) (providing that juveniles under 16  ev.  

who receive adult prison sentence must serve sentence in juvenile correctional facility until their 18th  birthday); 2008  

Ind. Acts 1142  1144  (limiting juvenile courts’  ability to waive jurisdiction to felonies and requiring access for  

Indiana criminal justice institute inspection and monitoring of facilities that are or have been used to house or hold  

juveniles); Conn. Gen. Stat. 54  76b  c (2012) (creating presumption that 16  and 17  year  olds are eligible to be tried  

as youthful offenders unless they are charged with a serious felony or had previously been convicted of a felony or  
adjudicated a serious juvenile offender); 75 Del.  Laws 269 (2005) (limiting Superior Court’s original jurisdiction  

over robbery cases involving juveniles to crimes committed by juveniles who had previously been adjudicated  

delinquent for a felony charge and thereafter committed a robbery in which a deadly weapon was displayed or  

serious injury inflicted); 705 Ill. Comp. Stat. 405/5  130 (2011) (eliminating the requirement that 15  to 17  year  olds  

charged with aggravated battery with a firearm and violations of the Illinois Controlled Substances Act, while on or  

near school or public housing agency grounds, be tried as adults).  

15  See Letter from Campaign for Youth Justice, et al., to Attorney General Holder, 4 (April 4, 2011), available at  

http://www.campaignforyouthjustice.org/documents/PREA  sign  on  letter.pdf; NCCHC Position Statement, Health  

Services to Adolescents in Adult Correctional Facilities, adopted May 17, 1998, available at  

http://www.ncchc.org/resources/statements/adolescents.html.  
16  See West, Prison Inmates at  ev. 2011); Minton, Jail Inmates at  Midyear 2009  Statistical Tables, Table 21, BJS (R  
Midyear 2010  Statistical Tables, Table 6, BJS (R  2011).  ev.  
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separate statute from the JJDPA), 18 U.S.C. 5031 et seq., “[n]o juvenile committed, whether  
pursuant to an adjudication of delinquency or conviction for an offense, to the custody of the  
Attorney General may be placed or retained in an adult jail or correctional institution in which he  
has regular contact with adults incarcerated because they have been convicted of a crime or are  
awaiting trial on criminal charges.”  18 U.S.C. 5039.  Accordingly, the Federal Bureau ofPrisons  
contracts with juvenile facilities to house the few juvenile inmates in its custody.  The United  
States Marshals Service endeavors to place juveniles in juvenile facilities; where that is not  
possible, the juvenile is placed in an adult facility, separated by sight and sound from adult  
inmates.  In addition, the Department endorsed the Juvenile Justice and Delinquency Prevention  
Reauthorization Act of 2009, which, had it been enacted, would have (among other changes)  
extended the JJDPA’s sight and sound separation and jail removal core requirements to youth  
under adult criminal court jurisdiction awaiting trial, unless a court specifically finds that it is in  
the interest of justice to incarcerate the youth in an adult facility.  

For a variety of reasons, however, the Department has decided against adopting a  
standard that would generally prohibit the placement of youth in adult facilities.  Most  
importantly, the Department is cognizant that its mandate in promulgating these standards  
extends only to preventing, detecting, and responding to sexual abuse in confinement facilities.  
While some commenters asserted that confining youth in adult facilities impedes access to age-
appropriate programming and services and may actually increase recidivism, the PREA  
standards cannot include a ban on  ather, the Department must focus on the extent  those bases.  R  
to which such a ban would enhance the ability to prevent, detect, and respond to sexual abuse.  
To be sure,  EA is the authority to regulate and restrict well-intentioned  implicit in PR  
interventions aimed at preventing sexual abuse that inadvertently lead to other forms of harm.  
Thus, the Department may adopt a standard that governs the placement of inmates in isolation,  
and the concomitant denial of programming, where such placement is used as a means of  
protecting vulnerable inmates against sexual abuse.  

In addition, imposing a general ban on the placement of youth in adult facilities, or  
banning such placements unless a court finds that the youth has been violent or disruptive in a  
juvenile facility, would necessarily require a fundamental restructuring of existing State laws that  
permit such placement.  For example, many States would require legislation redefining the age of  
criminal responsibility, eliminating or amending youthful offender statutes, making changes to  
direct-file and transfer laws, or limiting judicial discretion to determine where a youth should be  
placed.  Given the current state of knowledge regarding youth in adult facilities, and the  
availability of more narrowly tailored approaches to protecting youth, the Department has  
decided not  impose  complete ban at this time through the PR  to  a  EA standards.  As noted above,  
BJS is currently collecting additional data regarding this issue, and the Department reserves the  
right to reexamine this question if warranted.  

Juveniles in adult facilities can be protected from sexual abuse by adult inmates by  
preventing unsupervised contact with adult inmates.  The Department adopts a final standard  
aimed at preventing such unsupervised contact without inadvertently causing other harm to  
youth.  

First, the standard bans the placement of youth in housing units where they interact with  
adults.  Youth are vulnerable to abuse not only by cellmates, but also by adults in their unit who  
may have contact with them.  To be sure, if youth have their own cells, and if the housing unit  
lacks a common day room or shower area, then such dangers are sufficiently mitigated.  Thus,  
the standard requires that no youthful inmate be placed in a housing unit in which he or she will  
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have sight, sound, or physical contact with any adult inmate through use of a shared day room or  
other common space, shower area, or sleeping quarters.  

Second, the standard limits interactions between youthful and adult inmates in other areas  
of the facility.  The most basic way to limit such interaction is to ensure sight and sound  
separation.  However, some facilities may find it infeasible to achieve total sight and sound  
separation without resorting to the use of isolation and denial of programming, which raise  
significant concerns of their own, as discussed below.  Thus, the standard provides additional  
flexibility by allowing youthful inmates to commingle with adult inmates as long as direct staff  
supervision is provided.  Such supervision must be sufficient to ensure that youth are within sight  
at all times.  

Third, the standard restricts the use of isolation of youth as a means of compliance with  
the requirements discussed above.  While confining youth to their cells is the easiest method of  
protecting them from sexual abuse, such protection comes at a cost.  Isolation is known to be  
dangerous to mental health, especially among youth.  Among other things, isolation puts youth at  
greater risk of committing suicide.  A recent survey of juvenile suicides in confinement found  
that 110 suicides occurred in juvenile facilities between 1995 and 1999.  Analyzing those  
suicides for which information was available, the survey determined that 50.6 percent of the  
suicides occurred when inmates were confined to their rooms outside of traditional nonwaking  
hours as a behavioral sanction.

17  (To be sure, the suicide risk may be higher among juveniles  
who are committed to isolation as punishment, rather than among juveniles isolated for  
protection from the general population, as is more common in adult facilities.)  

Youth appear to be at increased risk of suicide in adult facilities, although the extent to  
which isolation is a contributing factor is unknown.  Based on the BJS Deaths in Custody  
R  as  result of suicide  eporting Program, 2000-2007, 36 under-18 inmates held in local jails died  a  
(with the number varying from 3 to 7 each year).  The suicide rate of youth in jails was 63.0 per  
100,000 under-18 inmates, as compared to 42.1 per 100,000 inmates overall, and 31 per 100,000  
inmates aged 18-24.  (By contrast, in the general population, the suicide risk is twice as high for  
persons aged 18-24 than for persons under 18.)  The suicide rate of youth was approximately six  
times as high in jails than among 15- to 19-year-olds in the U.S. resident population with a  
comparable gender distribution (10.4 per 100,000 in 2007).18  

Accordingly, the standard requires that agencies make their best efforts to avoid placing  
youth in isolation in order to comply with this standard.  For example, rather than relying on the  
use of isolation, agencies should attempt to designate dedicated units, wings, or tiers for confined  
youth; enter into inter-agency, inter-facility, or cooperative agreements for the common  
placement of youth; temporarily house youth in a juvenile facility; construct partitions or other  
low-cost facility alterations; or explore alternatives to detention or incarceration for youth in the  

17  See Lindsay Hayes, Juvenile Suicide in Confinement: A National Survey  at 10, 28  29 (Feb. 2004).  
18  See Margaret E. Noonan, BJS, Deaths in Custody: Local Jail Deaths, Table 9 (Oct. 28, 2010); Margaret E.  

Noonan, BJS, Mortality in Local Jails, 2000  2007, Table 9 (July 2010); BJS, 2002 Survey of Inmates in  Local Jails  
(unpublished data); BJS, Annual Survey of Jails, 2007  (unpublished data); Melonie Heron, Ph.D., National Vital  

Statistics System,  Deaths:  Leading Causes for 2007, 59 National Vital Statistics Reports, No. 8, table 1 (Aug. 26,  

2011); BJS, Deaths in Custody Reporting Program, 2002  2005, available at  

http://bjs.ojp.usdoj.gov/content/dcrp/juvenileindex.cfm; Census of Juveniles in Residential Placement, 2001, 2003,  

and 2006, data available at http://www.ojjdp.gov/ojstatbb/ezacjrp/asp/selection.asp.  Although the rate among 15  to  

19  year  olds in the U.S. resident population was 6.9 per 100,000, the estimated rate for a comparable gender  
distribution is higher after adjusting for the fact that 92.3% of youth held in jails  were male.  
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agency’s custody and care.  Ifisolation is unavoidable, the final standard requires that, absent  
exigent circumstances, agencies provide youth with daily large-muscle exercise and any special  
education services otherwise mandated by law.  Youth also shall have access to other programs  
and work opportunities to the extent possible.  The Department believes it is not necessary to  
impose the additional requirements suggested by former NPR  equiring  facility  EC members.  R  a  
to abide by the standards for juvenile facilities in addition to the standards for adult prisons and  
jails could lead to confusion and is unlikely to have an impact on the safety of the youth.  Nor is  
it likely that mandating visits by staff or visual checks would provide enhanced protection  
beyond the basic sight and sound separation.  

The Department is mindful of agency concerns regarding cost, feasibility, and  
preservation of State law prerogatives.  The final standard affords facilities and agencies  
flexibility in devising an approach to protecting youth.  Compliance may be achieved by (1)  
confining youth to a separate unit, (2) transferring youth to a facility within the agency that  
enables them to be confined to a separate unit, (3) entering into a cooperative agreement with an  
outside jurisdiction to enable compliance, or (4) ceasing to confine youth in adult facilities as a  
matter of policy or law.  Agencies may, of course, combine these approaches as they see fit.  

The Department has decided not to incorporate into the standards for adult prisons and  
jails the JJDPA requirements that apply to juveniles who are not tried as adults.  As noted above,  
§ 115.14 applies only to juveniles under the jurisdiction ofadult courts, whereas the JJDPA’s  
separation requirement applies only to juveniles who are alleged to be or are found to be  
delinquent, juveniles who are charged with or who have committed an offense that would not be  
criminal if committed by an adult, or juveniles who are not charged with any offense at all.  See  

42 U.S.C 5633(a)(11)-(12).  
The high degree of compliance with the JJDPA indicates that the incentives and penalties  

under the Act are operating successfully to ensure that juveniles who are tried as juveniles are  
not intermingled with adults except under the narrow circumstances the JJDPA allows.  As  
discussed above, the purposes of the two statutes are different: The JJDPA aims to protect youth  
and discourage delinquency, whereas PREA is more narrowly limited to preventing sexual  
abuse.  Thus, only a portion of the requirements that States must fulfill in order to receive JJDPA  
grants is relevant to protecting youth from sexual abuse.  The Department concludes that to  
import such requirements in a piecemeal manner could risk confusion and would not materially  
increase the protection of youth in the juvenile justice system.  

Limits  to  ss-Gender  Viewing  and Searches  (§§115.15,  115.115,  115.215,  115.315)  Cro  

Summary of Proposed Rule  

The standard contained in the proposed rule (numbered as §§ 115.14, 115.114, 115.214,  
and 115.314) prohibited cross-gender pat-down searches in juvenile facilities, but did not impose  
a general ban in other facilities.  The proposed standard did, however, require agencies to exempt  
from non-emergency pat-down searches those inmates who have suffered prior cross-gender  
sexual abuse while incarcerated.  That provision attempted to address the possibility that an  
inmate who has experienced prior sexual abuse would experience a cross-gender pat-down  
search as particularly traumatizing, even if the search was conducted properly.  

49  

Document  ID:  0.7.954.20714-000002  20200402-0000400  



 

          

            

  
          


           

                

           

              

            

           

          

            


  

   

               
             


            

               


               

              


             
             




            


              

            


             

        

            

             


              

               


             

            


          

              


       
           

            
              


            

               


             

     

  

The proposed standard also prohibited cross-gender strip searches absent an emergency  
situation or when conducted by a medical practitioner, and required documentation for cross-
gender strip searches.  

Recognizing that transgender inmates may be traumatized by genital examinations, the  
proposed standard prohibited examining a transgender inmate to determine genital status, unless  
genital status is unknown, in which case such an examination would be conducted in private by a  
medical practitioner.  The proposed standard also required facilities to minimize opposite-gender  
viewing of inmates as they shower, perform bodily functions, or change clothes.  The standard  
provided an exception for such viewing where incidental to routine cell checks.  

The proposed standard also required agencies to train security staff in properly  
conducting cross-gender pat-down searches, and searches of transgender inmates, in a  
professional and respectful manner, and in the least intrusive manner possible, consistent with  
security needs.  

Changes in Final Rule  

The most significant change in this standard is the inclusion of a ban on cross-gender pat-
down searches of female inmates in adult prisons and jails and in community confinement  
facilities, absent exigent circumstances.  To facilitate compliance, most facilities will have three  
years to comply.  Recognizing that this requirement may be more difficult for smaller facilities to  
implement, facilities with a rated capacity of less than 50 inmates are provided five years in  
which to implement the ban.  The final standard also clarified that women’s access to  
programming or out-of-cell opportunities should not be restricted to comply with this provision.  
In addition, the final standard requires facilities to document all cross-gender searches of female  
inmates.  

The final standard retains the general rule against cross-gender strip searches and body  
cavity searches and clarifies that “body cavity searches” means searches ofthe anal or genital  
opening.  The exception for medical practitioners has been retained; the emergency exception  
has been replaced with an exception for “exigent circumstances” to be consistent with similar  
changes from “emergency” to “exigent” throughout the final standards.  

The final standard imposes a complete ban on searching or physically examining a  
transgender or intersex inmate for the sole purpose ofdetermining the inmate’s genital status.  
Rather, ifthe inmate’s genital status is unknown, it may be determined during conversations with  
the inmate, by reviewing medical records, or, if necessary, by learning that information as part of  
a broader medical examination conducted in private by a medical practitioner.  The final  
standard also retains the requirement for agencies to train security staff in conducting  
professional and respectful cross-gender pat-down searches and searches of transgender inmates,  
in the least intrusive manner possible, consistent with security needs.  The final standard extends  
these protections to intersex inmates as well.  

The final standard retains the requirement that each facility implement policies and  
procedures that enable inmates to shower, perform bodily functions, and change clothing without  
nonmedical staff of the opposite gender viewing their breasts, buttocks, or genitalia, except in the  
case of emergency (now reworded as “exigent circumstances”), or when such viewing is  
incidental to routine cell checks.  The final standard removes “by accident” from the list of  
exceptions, and adds a requirement that staff of the opposite gender announce their presence  
when entering an inmate housing unit.  
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The final standard retains the ban on cross-gender pat-down searches for all residents in  
juvenile facilities, and narrows the exceptions to the ban to include only exigent circumstances.  

Comments and Responses  

Comments on  cross-gender pat-down searches.  The issue of cross-gender pat-down  
searches generated a substantial number of comments.  In general, advocates strongly supported  
a ban on all cross-gender pat-down searches, as did two members of Congress.  Some  
correctional commenters also noted that same-gender pat-down searches are accepted practice,  
but emphasized the need for an exception that would permit cross-gender pat-down searches in  
exigent circumstances.  Advocates suggested that a ban on cross-gender pat-down searches could  
be accomplished with minimal expense by limiting pat-down searches to areas with a high  
contraband risk, or assigning a roving officer to various posts.  Most current and former inmates  
also supported a ban on all cross-gender pat-down searches.  Other commenters stated that cross-
gender searches contribute to a sexualized environment.  Two commenters went further by  
proposing limits to cross-gender supervision, not just cross-gender searches.  

A number of advocates strongly recommended that, at a minimum, the final standard  
prohibit cross-gender pat-down searches of women.  Citing a 1999 study conducted by the  
National Institute of Corrections, advocates suggested that numerous States currently ban cross-
gender pat-down searches of female inmates.  A handful of commenters recommended that such  
a ban be phased in over a period of two or three years to ease the transition.  

In general, agency commenters supported the proposed standard as written regarding  
cross-gender searches.  Several State correctional agencies remarked that prohibiting cross-
gender pat-down searches of female inmates was feasible, but that it would be difficult to extend  
a cross-gender ban to male inmates.  Other agency commenters stated that the training  
requirement would address any problems with cross-gender searches.  

Commenters noted that gender-based requirements could implicate laws that bar  
discrimination in employment on the basis of sex.  Of these commenters, most expressed concern  
regarding the possibility of a standard that prohibited both male-on-female pat-down searches  
and female-on-male cross-gender pat-down searches.  A smaller number of commenters  
expressed similar concerns with regard to the possibility of a standard that prohibited only male-
on-female searches.  A larger number, however, expressed confidence that a ban on cross-gender  
pat-down searches of female inmates could be implemented in a manner that would not violate  
employment laws.  Several correctional agency commenters observed that requiring same-gender  
pat-down searches of female inmates, except in exigent circumstances, is already an accepted  
practice in adult prisons and jails.  

Multiple agency commenters expressed concern that a complete prohibition on cross-
gender pat-down searches could violate collective bargaining agreements, which affect staff  
assignments, if the prohibition prevented staff of a particular gender from retaining a particular  
assignment.  

Both advocacy and agency commenters strongly criticized the exemption from cross-
gender pat-down searches for inmates who have suffered documented prior cross-gender sexual  
abuse while incarcerated.  Commenters expressed concern that inmates who avail themselves of  
the exemption would be labeled and ostracized, and would possibly be putting themselves at  
greater risk for further abuse.  Commenters expressed doubt that inmates would be willing to  
reveal their sexual abuse history in such a manner, which would likely become known to a  
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significant number of staff and inmates if only victims of prior abuse were exempted from cross-
gender pat-down searches.  A number of former inmates also expressed skepticism that requests  
for exemptions would actually be honored.  

Response.  The Department is persuaded that adopting a standard that generally prohibits  
cross-gender pat-down searches offemale inmates in prisons and jails will further PREA’s  
mandate of preventing sexual abuse without compromising security in corrections settings,  
infringing impermissibly on the employment rights of officers, or adversely affecting male  
inmates.  The final standard prohibits cross-gender pat-down searches of female inmates and  
residents in adult prisons, jails, and community confinement facilities, absent exigent  
circumstances, but does not prohibit such searches of male inmates.  With regard to juvenile  
facilities, the final standard retains the proposed standard’s prohibition on all cross-gender pat-
down searches of either male or female residents, absent exigent circumstances.  

Pat-down searches are a daily occurrence in corrections settings and, when performed  
correctly, require staff to have intimate bodily contact with inmates.  Although most pat-down  
searches are conducted legitimately by conscientious staff, it can be difficult to distinguish  
between a pat-down search conducted for legitimate security purposes and one conducted for the  
illicit gratification of the staff person, which would constitute sexual abuse.  

Female inmates are especially vulnerable owing to their disproportionate likelihood of  
having previously suffered abuse.  A BJS survey conducted in 2004 found that 42 percent of  
female State prisoners and 28 percent of female Federal prisoners reported that they had been  
sexually abused before their current sentence, as compared to 6 percent of male State prisoners  
and 2 percent of male Federal prisoners.  A BJS survey of jail inmates, conducted in 2002, found  
that 36 percent of female inmates reported sexual abuse prior to incarceration, compared to 4  
percent of male inmates.19  According to studies, women with histories of sexual abuse  
including women in prisons and jails  are particularly traumatized by subsequent abuse.20  In  
addition, even a professionally conducted cross-gender pat-down search may be traumatic and  
perceived as abusive by inmates who have experienced past sexual abuse.  See Jordan v.  

Gardner, 986 F.2d 1521, 1526 (9th Cir. 1993) (en  banc) (striking down cross-gender pat-downs  
of female inmates as unconstitutional “infliction ofpain” where there was evidence that a high  
percentage of the female inmate population had a history of traumatic sexual abuse by men and  

19  BJS, unpublished data, 2004 Survey of Inmates in State and Federal Correctional Facilities  and 2002 Survey of  

Inmates in  Local Jails.  
20  See Catherine C. Classen, Oxana Gronskaya Palesh, & R  Sexual R  eview of the  ashi Aggarwal,  evictimization: A R  

Empirical Literature, 6 Trauma, Violence, & Abuse 103, 117 (2005) (“There is considerable evidence that sexual  

revictimization is associated with more distress compared to one incident of sexual victimization. . . . The general  
finding appears to be that women who are revictimized suffer more PTSD symptoms”); Barbara Bloom, Barbara  

Owen, and Stephanie Covington, Gender  R  esearch, Practice, and Guiding Principles for  esponsive Strategies:  R  

Women  Offenders, at 37, NIC (2003) (“In addition, standard policies and procedures in correctional settings (e.g.,  

searches, restraints, and isolation) can have profound effects on women with histories of trauma and abuse, and  

often act as triggers to retraumatize women who have post  traumatic stress disorder (PTSD).”); Danielle Dirks,  

Sexual R  and R  of Women  in Prison, 32 Women’s Stud. Q. 102, 102 (2004) (“For  evictimization  etraumatization  
women with previous histories of abuse, prison life is apt to simulate the abuse dynamics already established in  

these women’s lives, thus perpetuating women’s further revictimization and retraumatization while serving time.”).  

In 2009, the Department’s Office ofthe Inspector General, in a report on BOP’s efforts at combating sexual abuse  

by staff, noted that “because female prisoners in particular often have histories of being sexually abused, they are  

even more traumatized by further abuse inflicted by correctional staffwhile in custody.”  OIG, United States  

Department of Justice, T  orts to Prevent StaffSexual Abuse of Federal Inmates at 1he Department ofJustice’s Eff  
(2009).  
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were being re-traumatized by the cross-gender pat-down searches).  Thus, even a professionally  
conducted male-on-female pat-down search increases the risk of harm to female inmates, who  
have a high prevalence of past prior abuse.  See id.  at 1525 (affirming district court holding that  
there “is a high probability ofgreat harm, including severe psychological injury and emotional  
pain and suffering, to some inmates, from these searches, even ifit was properly conducted”).  

Most staff sexual abuse of female inmates is committed by male staff.  The BJS National  
Inmate Survey found that 71.8 percent of female prisoners who were victims of sexual abuse by  
staff reported that the staff perpetrator was male in every instance, compared to 9.3 percent who  
reported that the staff perpetrators were exclusively female.21  Furthermore, 36.7 percent of  
female inmates who reported sexual touching indicated that they experienced sexual touching  
during a pat-down search.  

An analysis ofallegations reported by BOP inmates to BOP’s Office ofInternal Affairs,  
conducted by the Department’s Office ofthe Inspector General (OIG), provides further  
indication of vulnerability of female inmates to sexual abuse at the hands of male staff.  OIG  
found that, from fiscal year 2001 through 2008, 45.6 percent of all allegations of criminal cross-
gender sexual abuse committed by BOP staff were lodged by female prisoners, even though  
women made up less than 7 percent of the BOP population.22  BOP did not prohibit cross-gender  
pat-down searches offemale inmates during this time period, and OIG reported that “BOP  
officials believed that male staff members were most often accused of sexual misconduct  
stemming from pat searches.”23  

A thorough pat-down search requires staffto engage in intimate touching ofthe inmate’s  
clothed body, including the breasts, buttocks, and genital regions.  Given that female inmates are  
significantly more likely to be sexually abused by male officers than by female officers, the  
Department determined that it would be prudent, as a prophylactic measure to decrease the risk  
of sexual abuse, to prohibit the necessarily intimate touching that occurs during routine cross-
gender pat-down searches and that may inadvertently contribute to the development of a  
sexualized environment within a facility.  A ban on cross-gender pat-down searches of female  
inmates, absent exigent circumstances, is consistent with effective corrections policy, as  
evidenced by the fact that a significant number of State and local corrections systems already  
abide by such a restriction, as discussed below.  

Currently, as a matter of law or policy, most State prison systems do not conduct cross-
gender pat-down searches of female inmates, absent exigent circumstances.  At the request of the  
Department’s PRE  aA Working Group, the National Institute ofCorrections (NIC) conducted  
survey of State corrections systems and found that at least 27 States ban the practice, and that it  
is common practice in several other States for male officers to perform pat-down searches of  
female prisoners only under exigent circumstances.  While comparable data from jails are  
unavailable, representatives of twelve large jail agencies who attended a  EA listening session  PR  
convened by the Department all stated that they do not permit cross-gender pat-down searches of  
females.  The Department is not aware of any cases successfully challenging the practice of  

21  See BJS, Sexual Victimization in Prisons and Jails Reported by Inmates, National Inmate Survey, 2008  09, at 24.  

Corresponding figures in jails were 62.6% and 27.6%, respectively.  Numbers do not sum to 100% because some  

inmates reported being victimized by both male and female staff.  
22  See OIG, United States Department of Justice, T  orts to  he Department ofJustice’s Eff  Prevent StaffSexual Abuse  

of Federal Inmates at 26  28 (2009).  Three hundred and twenty  five allegations of criminal sexual abuse were made  

by female inmates against male staff, as compared to 382 allegations by male inmates against female staff.  
23  See id. at 26.  
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banning only cross-gender pat-down searches of female prisoners, despite the widespread  
prevalence of these restrictions.  

The Department believes that laws that prohibit employment discrimination on the basis  
of sex pose no obstacle to  ather, the prohibition of  the implementation of this standard.  R  cross-
gender pat-down searches of female inmates can (and must) be implemented in a manner  
consistent with Federal laws prohibiting sex discrimination in employment, to ensure that  
implementation has only a de minimis  impact on employment opportunities, or, if the impact is  
more than de minimis, that any sex-based limitations on employment opportunities satisfy the  
bona fide occupational qualification requirement of Federal employment law.  

Notably, female inmates make up a very small proportion of the total number of  
incarcerated individuals.24  The small proportion of female inmates provides further support for  
agencies’ ability to implement a ban on cross-gender pat-down searches of female inmates  
without negatively impacting employment opportunities.  

Title VII ofthe Civil Rights Act of1964 states that “it shall not be an unlawful  
employment practice for an employer to hire and employ employees . . . on the basis of . . . sex . .  
. where . . . sex . . . is a bona fide occupational qualification [“BFOQ”]  reasonably necessary to  
the normal operation ofthat particular business or enterprise.”  42 U.S.C. 2000e-2(e)(1).25  

However, employment decisions that have only a de minimis effect on the employment  
opportunities of correctional employees do not trigger or require a BFOQ analysis.  

To establish a BFOQ defense, a facility must show that a gender-based job qualification  
is related to the essence or central function of the facility, and that the qualification is reasonably  
necessary to the normal operations of the facility.  See Dothard v. Rawlinson, 433 U.S. 321, 332-
37 (1977) (holding that exclusion offemales in contact positions in Alabama’s violent male  
maximum security prisons may satisfy BFOQ requirement).  However, the requirement that only  
female staff perform pat-down searches on female inmates is unlikely to require a BFOQ for  
single-sex employment positions in a facility because, as shown by nationwide experience,  
facilities will almost always be able to implement the requirement in a minimally intrusive way  
that has only a de minimis  effect on  harp v.  Iowa Dep’t of  employment opportunities.  See T  

Corr., 68 F.3d 223, 226 (8th Cir. 1995) (en banc) (holding that a prison employer’s reasonable  
gender-based job assignment policy, particularly a policy that is favorable to the protected class  
of women employees, will be upheld if it imposes only a minimal restriction on other employees,  
and therefore a BFOQ analysis was unnecessary).  

Sex-based assignment policies in correctional facilities often impose only a de minimis  

restriction on the employment opportunities of male officers when facilities preclude male  
employees from working only a small percentage of certain shifts or job posts at particular  
facilities but make numerous comparable shifts or posts available to  obino  v.  males.  See R  

24  See BJS, Annual Survey of Jails (2010) (12% of jail inmates are female); BJS, Prisoners in 2009  (7% of prison  

inmates are female).  
25  The BFOQ language is found in the section of Title VII that pertains to private employers and State and local  
government employers.  The section of Title VII that applies to executive branch agencies such as BOP does not  

expressly set forth a BFOQ defense.  See 42 U.S.C. 2000e  16(a).  While the Department is not aware of any case  

law on the issue, the Equal Employment Opportunities Commission has applied the Title VII BFOQ defense in  

petitions against Federal employers.  See, e.g., Gray v. Nicholson, EEOC DOC 0720050093 (Feb. 9, 2007).  

Accordingly, the Department believes that the defense would be available to BOP and other Federal employers on  

the same terms as other employers.  
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Iranon, 145 F.3d 1109, 1110-11 (9th Cir. 1998) (restricting six out of 41 guard positions to  
women had a de minimis effect).  When only minor adjustments of staff schedules and job  
responsibilities are at issue, the effect on employment rights is de minimis.  See Jordan, 986 F.2d  
at 1539 (R  v. Douglas Cnty., 482 F.3d 1023, 1025-27 (8th Cir.  einhardt, J. concurring); Tipler  

2007) (temporary reassignments with no effect on promotional opportunities had a de minimis  

effect); Tharp, 68 F.3d at 225-27 (policy requiring female residential advisors to staffa women’s  
unit in a mixed-gender minimum security had a de  minimis  effect because the prison’s male  
employees did not suffer termination, demotion, or a reduction in pay).  Agencies may  
implement a ban on cross-gender pat-down searches of female inmates in the manner most  
appropriate for each facility.  

Facilities and agencies should strive to implement this provision in a manner that has a de  

minimis effect so that a BFOQ inquiry is not required.  If a facility or agency implements the  
cross-gender pat-down ban in a way that creates materially adverse changes in the terms and  
conditions of employment by precluding staff of either sex from certain positions entirely,  
thereby affecting their promotions, additional pay, seniority, or future eligibility for senior  
positions, then the facility would be required to conduct a  BFOQ inquiry.  As noted above, such  
an inquiry must demonstrate that the manner of implementation is both related to the central  
function of the facility and reasonably necessary for the successful operation of the facility.  See  

Dothard, 433 U.S. at 335-37.  There are numerous ways in which facilities can eliminate cross-
gender pat-down searches of female inmates, in conformance with employment laws.  For  
example, agencies can assign or rotate female staff to certain key posts within the facility, so  
long as female staff are not limited in their opportunities for advancement as compared to  
similarly situated male staff; provide for female float staff who can conduct searches as  
necessary; allow staff to transfer between agency facilities to achieve better gender balance; or  
implement institutional schedules that maximize availability of female staff for pat-down  
searches of female inmates.  

It is important to note that the standard prohibiting cross-gender pat-down searches does  
not, in and of itself, create or establish a BFOQ defense to claims of sex discrimination in  
employment.  If a correctional facility cannot implement this standard in a manner that imposes  
only a de minimis impact on employment opportunities for either sex, it must undertake an  
individualized assessment of its particular policies and practices and the particular circumstances  
and history of its inmates to determine whether altering or reserving job duties or opportunities  
to one sex would justify a BFOQ defense with respect to each particular employment position or  
opportunity potentially affected by the agency’s implementation of the standards.  

Female-preference sex-based employment assignments in correctional facilities can meet  
the BFOQ standard if such assignments are reasonably necessary to the normal operation of the  
particular facilities at which they are used.  This is a high standard.  For example, one agency  
used its history of rampant sexual abuse of female prisoners to justify a BFOQ and designate 250  
corrections officer and residential unit officer positions in the housing units of State female  
prisons as “female only.”  The facially discriminatory plan, which affected a significant number  
of male officers, was permissible because sex was a BFOQ for these particular facilities based on  
the facilities’ histories.  See  Everson v.  Michigan Dep’t ofCorr. , 391 F.3d 737, 747-61 (6th Cir.  
2004).  Additionally, based on the totality of the circumstances at a specific facility, sex may be a  
BFOQ for all positions in the living units of a women's maximum security prison where the  
practice of employing only female guards in these positions is reasonably necessary to the goal  
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of female prisoner rehabilitation.  See T  v.  859  orres  Wisconsin Dep’t ofHealth & Human Servs. ,  
F.2d 1523, 1530-32 (7th Cir. 1988) (en banc).  

However, female-preference sex-based staffing polices do not meet the high standard  
necessary to establish a BFOQ defense without a high correlation between sex and ability to  
perform a particular position.  See Breiner v.  Nevada Dep’t ofCorr., 610 F.3d 1201, 1213 (9th  
Cir. 2010).  For example, being female was not a BFOQ for all three lieutenant positions at a  
women’s correctional facility because the facility did not demonstrate that precluding men from  
serving in supervisory positions in women’s prisons was necessary to meet its goal ofreducing  
instances of sexual abuse of female inmates by male correctional officers.  See id. at 1210-16.  A  
policy banning male officers from all posts in female housing units also did not meet the  
requirements necessary to establish a BFOQ defense when it was predicated on a few  
unspecified past incidents of sexual misconduct and generalized arguments that the mere  
presence of males caused distress to past victims of sexual abuse.  See  Westchester Cnty. Corr.  v.  

Cnty. of Westchester, 346 F. Supp. 2d 527, 533-36 (S.D.N.Y. 2004).  
In addition, the final standard allows all facilities with more than 50 beds three years  

from the effective date of the PR  years for facilities  EA standards for implementation, and five  
smaller than 50 beds.  This extended time frame provides facilities of all sizes and security levels  
with ample opportunity to develop and implement a practice that will protect female prisoners  
without undue burden on the operations of the facility.  Furthermore, to the extent that agencies  
want to increase their percentage of female staff to facilitate compliance with the standards,  
agencies can take advantage of natural attrition to recruit and hire additional female staff without  
terminating male staff.  Most agencies will be able to implement the ban in a manner that has  
only a de minimis effect on employment opportunities and assignments for male employees.  
And given the lengthy time period allowed to come into compliance, and the level of discretion  
retained by agencies, the Department believes that the standard can be implemented in  
accordance with collective bargaining agreements.  

The Department has chosen not to include in the final standard a similar prohibition on  
female staff conducting pat-down searches of male inmates.  The Department concludes that the  
benefit of prohibiting cross-gender pat-down searches of male inmates is significantly less than  
the benefit of prohibiting cross-gender pat-down searches of female inmates, whereas the costs  
of the former are significantly higher than the costs of the latter.  A ban on cross-gender pat-
down searches only of female prisoners does not violate the Equal Protection Clause of the  
Fourteenth Amendment because male and female prisoners are not similarly situated with respect  
to bodily searches.  Male inmates are far less likely than female inmates to have a history of  
traumatic sexual abuse and are less likely to experience the retraumatization that may affect  
female inmates due to a cross-gender pat-down search.  See Laing v.  Guisto, 92 Fed. Appx. 422,  
423 (9th Cir. 2004); Timm v. Gunter, 917 F.2d 1093, 1102-03 (8th Cir. 1990); Jordan, 986 at  
1525-27; Tipler, 482 F.3d at 1027-28; Colman v. Vasquez, 142 F. Supp. 2d 226, 232 (D. Conn.  
2001).  

With regard to cost, the Department reaffirms its assessment, as stated in the proposed  
rule, that a ban on cross-gender pat-down searches of male inmates would impose significant  
financial costs and could limit employment opportunities for women.  The correctional  
population remains overwhelmingly male: 88 percent of jail inmates and 93 percent of prison  
inmates are men.  Correctional staff, by contrast, are considerably more balanced by sex:  
according to BJS data, 25 percent of Federal and State correctional officers were female as of  
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2005, and 28 percent of correctional officers in local jails were female as of 1999.26  Female  
participation in the correctional workforce has been increasing over the past two decades, and it  
is likely that the disparity between the percentage of female correctional staff and the percentage  
of female inmates will continue to grow.  In addition, there is significant variation across States:  
The percentage of female correctional officers in State prisons ranges from 9 percent in Rhode  
Island to 63 percent in Mississippi.  Jurisdiction-level data are not available for local jails, but  
statewide data indicate that the comparable aggregate percentages range from 8 percent in  
Massachusetts to 43 percent in Nebraska.  In the growing number of correctional agencies where  
the percentage of female correctional staff is substantial, but the female inmate population is (as  
in most places) quite small, it could be difficult to implement a ban on female staff patting down  
male inmates without a significant adverse impact on employment opportunities for women, who  
would be unable to occupy correctional positions that involve patting down male inmates, and  
whose prospects for advancement could suffer as a result.  See Madyun v. Franzen, 704 F.2d  
954, 962 (7th Cir. 1983) (gender-based distinctions allowing women to serve as guards in male  
prisons and perform tasks that are not open to men in female prisons serves the important  
governmental objective of equal job opportunity for women in fields traditionally closed to  
them).  In addition, in facilities with a high percentage of female staff, there could be an  
insufficient number of male staff to perform pat-down searches on male inmates, given the  
overwhelmingly male nature of the inmate population.  

To be sure, in adopting a one-way ban, the Department does not suggest that male  
inmates are less likely to have experienced cross-gender sexual abuse while incarcerated than  
female inmates.  In the most recent BJS survey, male inmates were somewhat more likely to  
report having experienced staff sexual misconduct than female inmates (in prisons, 2.9 percent  
vs. 2.1 percent; in jails, 2.1 percent vs. 1.5 percent), and were about as likely as female inmates  
to report that the perpetrator was always of the opposite sex (in prisons, 68.8 percent vs. 71.8  
percent; in jails, 64.3 percent vs. 62.6 percent).

27  The Department also acknowledges that the  
same survey indicated that male inmates were nearly as likely as female inmates to report sexual  
touching in a pat-down search: 36.3 percent of male inmates who reported sexual touching  
indicated that it had occurred at least once during a pat-down search, compared to 36.7 percent of  
the corresponding set of female inmates.28  However, when evaluating the prevalence of cross-
gender sexual abuse of female inmates, this statistic could be misleading in light of the fact that,  
as noted above, many facilities nationwide  which may well collectively house a majority of all  
inmates  already prohibit cross-gender pat-down searches of female inmates absent exigent  
circumstances.  Therefore, a large percentage of female inmates are currently not subject to  
cross-gender pat-down searches as a matter of course.  This discrepancy may well explain why  
male and female inmates are roughly equally likely to report sexual touching in a pat-down  
search.  

The experience of BOP, which has not prohibited cross-gender pat-down searches, is  
illustrative.  As noted above, female inmates lodged 45.6 percent of all allegations of criminal  
cross-gender sexual abuse committed by BOP staff, even though less than 7 percent of the BOP  
population was female.  Unlike a majority of State correctional agencies, BOP allowed male  

26  See James J. Stephan, BJS, Census of State and Federal Correctional Facilities, 2005, Appendix Table 12 (Oct.  

2008); James J. Stephan, BJS, Census of Jails, 1999, at 9, 26 (Aug. 2001).  
27  See Allen J. Beck and Paige M. Harrison, BJS, Sexual Victimization in Prisons and Jails Reported  by Inmates,  

2008  09, at 12, 24.  
28  See id. at 24.  
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correctional staff to perform pat-down searches of female inmates, which may explain why BOP  
experienced a gender imbalance in allegations that was not shared nationwide.  Indeed (as also  
noted above), according to the OIG report, BOP officials believed that pat-down searches were  
the most common source of allegations of sexual misconduct against male staff members.  

The final rule does not include a similar restriction on cross-gender pat-down searches of  
female detainees in lockups due to the smaller size, limited staffing numbers, lack of data on  
incidence of sexual abuse in these institutions, and minimal number of comments directed at  
lockups.  In addition, a pat-down search of a lockup detainee is often conducted by the same  
police officer who performed a similar search of the detainee upon arrest in the field.  Therefore,  
it would be impractical to impose different search rules once the officer and detainee reach the  
lockup doors.  While recognizing that a blanket restriction would be unworkable, the Department  
encourages lockups to avoid cross-gender pat-down searches of female detainees, to the extent  
feasible.  

Finally, the Department has removed the provision that mandated a specific exemption  
from cross-gender pat-down searches for inmates who have suffered documented prior cross-
gender sexual abuse while incarcerated.  The prohibition of cross-gender pat-down searches of  
female inmates largely obviates the need for this exemption, and the Department concludes that  
the potential benefits of retaining the exemption only for male inmates are outweighed by the  
disadvantages noted by commenters.  

Comments regarding juvenile cross-gender pat-down  searches. Agencies generally  
agreed with the gender-neutral ban on pat-down searches in juvenile facilities, so long as  
exceptions were permitted in certain circumstances.  One large State expressed significant  
concern regarding the cost of implementing the part of the ban that prohibits female staff from  
conducting pat-down searches of male juveniles.  Some organizations supported strengthening  
the standard to limit the exceptions to exigent circumstances only.  

Response.  The Department concludes that a gender-neutral cross-gender pat-down  
search ban in juvenile facilities is required to help protect youth from staff sexual misconduct.  

The percentage of staff-on-resident victimization that involves female staff and male  
residents is much higher than the analogous percentage in adult facilities.  A recent BJS survey  
indicated that 92 percent of all youth reporting staff sexual misconduct were males reporting  
victimization exclusively by female staff, compared to 65 percent in adult prisons and 58 percent  
in jails.

29  The Department agreed with commenters who recommended allowing such searches  
only in “exigent circumstances.”  The Department removed the exception for “other unforeseen  
circumstances” because the phrase is too vague and could lead to excessive reliance on the  
exception.  The Department intends the exception to the cross-gender pat-down search ban to be  
limited to rare instances where truly emergent conditions exist.  

Comments regarding searches of transgender and  intersex inmates.  A number of  
advocates urged that transgender and intersex inmates be allowed to state a preference regarding  
the gender of the staff searching them, or that a presumption be created that transgender or  
intersex inmates be searched by female staff, because transgender and intersex persons are often  
perceived as female and are at high risk of being targeted by male staff for sexual violence and  

29  Beck, BJS, Sexual Victimization in  Juvenile Facilities R  at  eported by Youth, 2008  2009 (Jan. 2010), available  

http://bjs.ojp.usdoj.gov/content/pub/pdf/svjfry09.pdf; Beck & Harrison, BJS, Sexual Victimization in Prisons and  

Jails Reported by Inmates, 2008  09, at 24.  
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harassment.  Numerous commenters, including both advocates and agency commenters,  
requested guidance on this issue.  

Many advocates urged the Department to prohibit examinations of transgender and  
intersex inmates, even by medical professionals, solely to determine genital status.  Such  
examinations can be highly traumatic, commenters asserted, whereas the information regarding  
genital status can be obtained by questioning the person or by review of medical files.  
Commenters noted that transgender and intersex juveniles are particularly likely to be  
traumatized by such examinations.  

Response.  The Department agrees that guidance is needed on properly searching  
transgender and intersex inmates.  This guidance should be detailed and workable for facilities,  
should adequately protect transgender and intersex people, and is best provided by the National  
Resource Center for the Elimination of Prison Rape.  

The final standard does not include a provision allowing individual inmates to state a  
preference for the gender of their searcher, because such requests have the potential to be  
arbitrary and disruptive to  ather, the Department believes that the  facility administration.  R  
concerns that prompted such a proposal can be addressed by properly assigning (or re-assigning)  
transgender and intersex inmates to facilities or housing units that correspond to their gender  
identity, and not making housing determinations based solely on genital status.  Agencies should  
also recognize that the proper placement of a transgender inmate may not be a one-time decision,  
but may need to be reevaluated to account for a change in the status ofthe inmate’s gender  
transition.  For example, an inmate who is initially assigned to a male facility or unit may  
subsequently merit a move to a female facility or unit (or vice versa) following hormone  
treatment or surgery.  Finally, searches of both transgender and intersex inmates at intake, before  
a housing determination has been made, may present special challenges.  In such cases, facilities  
should make individual assessments of inmates who may be transgender or intersex and consult  
with the inmate regarding the preferred gender of the staff member who will perform the search.  

The final standard does include additional safeguards to protect transgender and intersex  
inmates from examinations solely to determine genital status.  Such targeted examinations will  
rarely be warranted, as the information can be gathered without the need for a targeted  
examination ofa person’s genitals.  Accordingly, the final standard states that, ifan inmate’s  
genital status is unknown, a facility should attempt to gain the information by speaking with the  
inmate or by reviewing medical records.  In the rare circumstances where a facility remains  
unable to determine an inmate’s genital status, the Department recognizes that the facility may  
have to conduct a medical examination.  Any such medical examination, however, should be  
conducted as part of a regular medical examination or screening that is required of or offered to  
all inmates.  Transgender and intersex inmates should not be stigmatized by being singled out for  
specific genital examinations.  

Comments regarding privacy.  Advocates expressed concern that the standard allowed  
nonmedical staff of the opposite gender to view inmates as they shower, perform bodily  
functions, or change clothing, as long as such viewing is incidental to routine cell checks.  These  
commenters feared that this exception would diminish the effectiveness ofthe Department’s  
intended limitation on cross-gender viewing.  Some advocates proposed strengthening this  
limitation by requiring staff of the opposite gender to announce their presence when entering a  
housing unit.  

Some agency commenters expressed concern that privacy screens would be an  
unnecessary expense, and others feared that such screens would create blind spots and therefore  
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security risks.  Other commenters approved of privacy screens as a cost-effective means of  
protecting inmates’  privacy.  

Response.  The final standard maintains the exception to the cross-gender viewing  
prohibition, if the viewing is incidental to routine cell checks.  However, the Department has  
addressed concerns that this exception would lead to widespread cross-gender viewing by adding  
to the standard a requirement that staff of the opposite gender announce their presence when  
entering a housing unit.  

The Department is sensitive to cost concerns and clarifies that the rule is not intended to  
mandate the use  screens.  R  screens  aof privacy  ather, privacy  may be  safe and cost-effective  
way to address privacy concerns in certain facilities.  

Comments  regarding training.  Advocates generally supported the inclusion of the  
requirement to train staff in conducting cross-gender searches.  However, some commenters,  
especially juvenile advocacy commenters, found the requirement confusing because the juvenile  
standard bans cross-gender searches.  

R  even  to  esponse.  The Department has retained this provision,  for juvenile facilities, due  
the likelihood that cross-gender searches of women and juveniles may occur in exigent  
circumstances.  

Comments regarding cross-gender strip searches.  Few commenters discussed the  
prohibition on cross-gender strip searches and body cavity searches.  One commenter was  
concerned that the prohibition, as written, may extend to visual examinations of the mouth and  
ear, areas that are commonly inspected by members of the opposite sex.  Several agency  
commenters recommended that all strip searches, not just cross-gender strip searches conducted  
under exigent circumstances, be documented.  

R  a  to a search of the  esponse.  The final standard clarifies that  body cavity search refers  
anal or genital opening, and adopts the exigent circumstances language proposed by advocates.  
The Department declined to revise the standard to require documentation of all strip searches,  
out of concern that such a requirement could impose a heavy burden on some agencies for no  
good purpose.  The standard aims to ensure documentation of those strip searches that carry the  
greatest potential for abuse; agencies may, of course, document all strip searches if they so  
choose.  

Inmates  with Disabilities  and Inmates  Who Are  Limited English Proficient  (§§ 115.16,  
115.116,  115.216,  115.316)  

Summary of Proposed Rule  

The standard contained in the proposed rule (numbered as §§ 115.15, 115.115, 115.215,  
and 115.315) governed the accommodation of inmates with disabilities and inmates with limited  
English proficiency (LEP).  The proposed standard required that agencies develop methods to  
ensure that inmates who are LEP, deaf, or disabled can report sexual abuse and sexual  
harassment to staff directly, and that agencies make accommodations to convey sexual abuse  
policies orally to inmates with limited reading skills or visual impairments.  The proposed  
standard allowed for the use of inmate interpreters in exigent circumstances.  

Changes in Final Rule  
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The final rule revises this standard to be consistent with the requirements of relevant  
Federal civil rights laws: Title II of the Americans with Disabilities Act (ADA),  42 U.S.C.  
12101, 12131 et  ehabilitation Act of 1973, 29 U.S.C. 794; and Title VI  seq.; Section 504 of the R  
of the Civil Rights Act of 1964, 42 U.S.C. 2000d et seq.  

The final standard requires an agency to take appropriate steps to provide inmates with  
disabilities an equal opportunity to participate in and benefit from all aspects of the agency’s  
efforts to prevent, detect, and respond to sexual abuse and sexual harassment.  An agency is not  
required to take actions that it can demonstrate would result in a fundamental alteration in the  
nature of a service, program, or activity, or in undue financial and administrative burdens, as  
those terms are used in regulations promulgated under Title II of the ADA.  See 28 CFR 35.164.  

The final standard clarifies that the category of “inmates with disabilities” includes, for  
example, inmates who are deaf or hard of hearing, those who are blind or have low vision, and  
those with intellectual, psychiatric, or speech disabilities.  It specifies that agencies shall provide  
access to interpreters when necessary to ensure effective communication with inmates who are  
deaf or hard of hearing, consistent with the ADA and its implementing regulations.  The standard  
clarifies that such interpreters shall be able to interpret effectively, accurately, and impartially,  
both receptively and expressively, using any necessary specialized vocabulary.  

Similarly, with respect to inmates who are LEP, the final standard requires agencies to  
take reasonable steps to ensure meaningful access to all aspects of the agency’s efforts to  
prevent, detect, and respond to sexual abuse and sexual harassment, consistent with the  
requirements of Title VI of the Civil R  et  and  ights Act of 1964, 42 U.S.C. § 2000d  seq.,  
Executive Order 13166 of August 11, 2000, including steps to provide interpreters who can  
interpret effectively, accurately, and impartially, both receptively and expressively, using any  
necessary specialized vocabulary.  

Further, the final standard specifies that an agency cannot rely on inmate interpreters,  
inmate readers, or other types ofinmate assistants “except in limited circumstances where an  
extended delay in obtaining an effective interpreter could compromise the inmate’s safety, the  
performance of first-response duties under § 115.64, or the investigation ofthe inmate’s  
allegations.”  The quoted phrase replaces “exigent circumstances,” which has been removed in  
light of the final rule’s definition ofthat term as “any set oftemporary and unforeseen  
circumstances that require immediate action in order to combat a threat to the security or  
institutional order ofa facility.”  § 115.5.  

Note on  egulations  Intersection  with Existing Statutes and R  

The Department emphasizes that the requirements in this standard are not intended to  
relieve agencies of any preexisting obligations imposed by the ADA, the Rehabilitation Act of  
1973, or the meaningful access requirements set  ights Act of 1964  forth in Title VI of the Civil R  
and Executive Order 13166.  The Department continues to encourage all agencies to refer to the  
relevant statutes, regulations, and guidance when determining the extent of their obligations.  

The ADA requires State and local governments to make their services, programs, and  
activities accessible to individuals with all types of disabilities.  See 42 U.S.C. 12132; 28 CFR  
35.130, 35.149-35.151.  The ADA also requires State and local governments to take appropriate  
steps to ensure that their communications with individuals with disabilities (including, for  
example, those who are deaf or hard of hearing, those who are blind or have low vision, and  
those with intellectual, psychiatric, or speech disabilities) are as effective as their  
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communications with individuals without disabilities.  See 28 CFR 35.160-35.164.  In addition,  
the ADA requires each State and local government entity to make reasonable modifications to its  
policies, practices, and procedures when necessary to avoid discrimination against individuals  
with disabilities, unless the entity can demonstrate that making the modifications would  
fundamentally alter the nature of the relevant service, program, or activity.  See 28 CFR  
35.130(b)(7).  These nondiscrimination obligations apply to all correctional and detention  
facilities operated by or on behalf of State or local governments. See Pennsylvania Dep’t of  

Corr.  v. Yeskey, 524 U.S. 206, 209-10 (1998).  
Similar requirements apply to correctional and detention facilities that are federally  

conducted or  ehabilitation Act of 1973,  receive Federal financial assistance.  Section 504 of the R  
29 U.S.C. 794, prohibits discrimination against persons with disabilities by entities that receive  
Federal financial assistance.  Discrimination includes denying persons with disabilities the  
opportunity accorded others to participate in the program or activity, or denying an equal  
opportunity to achieve the same benefits that others achieve in the program or activity.  See 28  
CFR 42.503 (implementing Section 504 with respect to recipients of Federal financial assistance  
from the Department of Justice); 28 CFR 39.160 (implementing Section 504 with respect to  
programs or activities conducted by the Department of Justice, and providing specifically that  
auxiliary aids and services be furnished where necessary to afford an equal opportunity to  
participate).  

Pursuant to  ights Act of 1964 and its implementing regulations, all  Title VI of the Civil R  
State and local agencies that receive Federal financial assistance must provide LEP persons with  
meaningful access  all programs and activities.  See Enforcement of Title VI of the Civil R  to  ights  

Act of 1964  National Origin Discrimination Against Persons with Limited English Proficiency;  

Policy Guidance, 65 FR 50123 (2000).  Pursuant to Executive Order 13166, each agency  
providing Federal financial assistance is obligated to draft Title VI guidance regarding LEP  
persons that is specifically tailored to the agency’s recipients ofFederal financial assistance.  The  
Department’s guidance for its recipients includes a  P issues in correctional and  discussion ofLE  
detention settings.  See Guidance to  ecipients RFederal Financial Assistance R  egarding Title VI  

Prohibition  Against National Origin Discrimination Affecting Limited English Proficient  

Persons, 67 FR 41455 (2002).  For further information, agencies are encouraged to review  
Common Language Access Questions,  Technical Assistance, and Guidance for Federally  

Conducted and Federally Assisted Programs (Aug. 2011), available at  
http://www.lep.gov/resources/081511  Language  Access  CAQ  TA  Guidance.pdf.  

In NPRM Question 17, the Department solicited feedback on whether the standards  
should require facilities to ensure that inmates with disabilities and LEP inmates be able to  
communicate with staff throughout the entire investigative and response process.  The final  
standard clarifies that an agency must take appropriate steps to ensure equal opportunity to  
participate in and benefit from all aspects of its efforts to prevent, detect, and respond to sexual  
abuse and sexual harassment for inmates with disabilities, and take reasonable steps to ensure  
meaningful access to inmates who are LEP.  These requirements are consistent with agencies’  
obligations under the ADA and related regulations, and provide sufficient protection to  
individuals with disabilities and individuals who are LEP.  

Under the ADA, the nature, length, and complexity of the communication involved, and  
the context in which the communication takes place, are factors for consideration in determining  
which “auxiliary aids and services,” including interpreters, are necessary for effective  
communication. The ADA title II regulation lists a variety of auxiliary aids and services,  
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including “video remote interpreting,” which may potentially afford effective communication.  
Under the ADA title II regulation, however, in determining which types of auxiliary aids and  
services are necessary for effective communication, the public entity is to give primary  
consideration to the request of individuals with disabilities.  See 28 CFR 35.160(b)(2);  
35.160(b)(2)(d); 35.104 (Definitions  Auxiliary aids and services); Appendix A to Part 35,  
Guidance to  evisions  ADA R  on  on the Basis of Disability in  R  to  egulation  Nondiscrimination  
State and Local Government Services.  

Comments and Responses  

Comment.  The comments in response to the proposed standard were generally positive.  
Most correctional agency commenters expressed support for the standard as written.  Many  
correctional stakeholders and inmate advocacy groups answered affirmatively to Question 17,  
but other commenters observed that the ADA already requires facilities to accommodate inmates  
with disabilities and therefore suggested that additional requirements were unnecessary.  

Response.  The Department recognizes the importance of ensuring that all inmates,  
regardless of disability or LEP status, can communicate effectively with staff and are included in  
each facility’s efforts to prevent sexual abuse.  The final standard, in conjunction with the ADA,  
Section 504, Title VI, and Federal regulations protecting the rights of individuals with  
disabilities and LEP individuals, protects all inmates while providing agencies with discretion  
over how to provide the requisite information and interpretation services.  The final standard  
does not, nor is intended to, go beyond what is required by the ADA, Section 504, or Title VI,  
but the standard clarifies the agencies’  specific responsibilities with regard to PREA-related  
matters and individuals who are LEP or who have disabilities.  

Comment.  One State correctional agency commended the goals of the proposed standard,  
but expressed concern that ensuring implementation would be difficult due to the vast range of  
communication issues that might present themselves.  

R  a  are  esponse.  The Department appreciates that  range of communication issues  
implicated by this standard.  With respect to inmates with disabilities, agencies are encouraged to  
review the ADA Title II regulations and associated technical assistance materials for more  
information addressing the broad spectrum of communication needs.  See  28 CFR 35.160(b)(2);  
35.160(b)(2)(d); and 35.104 (Definitions  Auxiliary aids and services); and The Americans with  

Disabilities Act, Title II Technical Assistance Manual, Covering State and Local Government  

Programs and Services  (1993), available at http://www.ada.gov/taman2.html, at II - 7.0000-II-
7.1200.  The agency can exercise its discretion regarding how to provide the required  
information or interpretation for individuals who require additional communication services with  
regard to  EA-related issues, including by choosing to provide services directly or working  PR  
with an outside entity to ensure effective communication with inmates with disabilities and  
meaningful access for LEP inmates.  

Comment.  Some correctional agency commenters stated that the availability of  
technology, internet services, and interpreters makes compliance with the standard very  
reasonable, except in many rural facilities.  The commenters further noted that major  
metropolitan corrections facilities may detain people from 100 different cultures or countries.  
These commenters requested that the Department offer interpretation services 24 hours a day,  
rather than placing the burden on each facility individually.  Many correctional stakeholders  
stated that contracting with interpreters can be time-consuming and costly; some requested that  
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agencies be required to comply only to the best of their abilities.  On the other hand, several State  
correctional agencies and local facilities noted that these services are already in place, and as  
such there will be no additional costs associated with compliance.  

Response.  Numerous interpretation services are available throughout the country,  
including telephone and internet providers that can accommodate the needs of small and rural  
facilities.  While the Department cannot provide these services to all agencies, the National  
Resource Center for the Elimination of Prison R  can provide technical assistance to  ape  help  
agencies connect with an appropriate provider.30  Agencies retain the discretion to provide the  
requisite services in the most appropriate manner for the specific facility and incident.  With  
regard to cost, the Department notes that all prisons and jails are subject to the ADA, and that all  
State Departments of Corrections and many jails are subject to Title VI due to receipt of Federal  
financial assistance.  The requirements of this standard are informed by the ADA and Title VI; to  
the extent entities are in compliance with those requirements, the Department does not anticipate  
that additional costs will arise.  

Comment.  Some juvenile justice administrators suggested that the agency document the  
actions it takes, including notes taken by interpreters.  These commenters noted that agencies can  
keep notes and records of their efforts, but cannot ensure that perfect communication has  
occurred, even between a victim and investigator speaking the same language.  An advocacy  
group also recommended that the standards require documentation ofthe agencies’  efforts to  
comply.  

Response.  The Department encourages agencies to keep accurate documentation of their  
efforts to  EA standards.  Such documentation will  implement and comply with all of the PR  
facilitate the auditing process and ensure accurate compliance assessments.  While an agency  
cannot ensure error-free communication in all instances, a valid policy that has clearly been  
implemented to guide investigation protocols with regard to ensuring effective communication  
for individuals with disabilities and meaningful access for individuals who are LEP should  
satisfy the requirements of this standard, assuming that the agency keeps accurate  
documentation.  

Comment.  Some advocacy groups recommended that the final standard include a  
requirement to enter into a memorandum of understanding with agencies providing specific  
assistance for LEP inmates, who may face significant language-related obstacles in navigating  
facilities’  grievance and reporting processes.  

Most correctional commenters who addressed this issue stated that the Department  
should not require agencies to enter into formal agreements with outside entities to provide the  
required services, but should allow agencies to determine for themselves whether such an  
agreement would help ensure compliance.  Other correctional commenters noted that such  
agreements could be beneficial and should be encouraged, in order to ensure adequate  
communication with LEP inmates; a few suggested such agreements, or attempts to enter into  
them, should be mandated.  

Response.  The Department recognizes that many facilities would benefit from a formal  
agreement or memorandum of understanding to ensure that LEP inmates can effectively  

30  Some services may be available free of charge.  For example, Video R  S) is  form of  elay Service (VR  a  

Telecommunications R  S) that enables persons with hearing disabilities who  American Sign  elay Service (TR  use  

Language to communicate with voice telephone users through video equipment, rather than through typed text.  Like  

all TRS calls, VRS is free to the caller. VR  are compensated for their costs from  the Interstate TR  S providers  S Fund,  
which the Federal Communications Commission oversees.  See http://www.fcc.gov/guides/video  relay  services.  
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communicate.  Indeed, many State correctional agencies noted that they already have these types  
of agreements in place.  Other facilities provide many communication services in-house or  
through the agency; some rarely have a need for such services.  Given the varying needs of  
different facilities throughout the country, the Department determined that it is prudent to grant  
the agencies the discretion to provide the requisite services in the manner most appropriate for  
the specific facility or incident at issue.  

Comment.  A State correctional agency criticized the proposed standard for referencing  
abuse hotlines as a possible method for LEP, deaf, or disabled inmates to report abuse without  
relying on inmate interpreters.  The commenter noted that such a hotline would do little for deaf,  
hearing impaired, or LEP inmates, and further noted that, in its experience, inmate hotlines prove  
expensive to operate and generate a large number of unfounded calls.  

R  no longer references abuse hotlines, and does not require an  esponse.  The final standard  
agency to provide any specific type of interpretation or communication services.  Agencies retain  
the discretion to provide the requisite services in the manner most appropriate for the specific  
facility or incident at issue, so long as agencies provide effective communication for inmates  
with disabilities and meaningful access for LEP inmates.  

Comment.  Many advocacy groups stated that the standards should allow inmate  
interpreters in adult facilities only in “exigent circumstances and with the expressed voluntary  
consent ofthe inmate victim,” and should never allow resident interpreters to be used in juvenile  
facilities.  Some agency commenters, by contrast, suggested that inmate interpreters be allowed  
if the inmate consents.  

Response.  The final standard requires that agencies not rely on inmate interpreters,  
readers, or assistants “except in limited circumstances where an extended delay in obtaining an  
effective interpreter could compromise the inmate’s safety, the performance offirst-response  
duties under § 115.64, or the investigation ofthe inmate’s allegations.”  The intent ofthis  
provision is to discourage the use of inmate assistance in investigations unless no other option is  
available in a reasonable timeframe, and where timing is critical to prevent physical harm or to  
reveal the facts.  An inmate’s consent to utilizing another inmate as an interpreter does not  
guarantee the accuracy of the interpretation.  While the use of inmate interpreters ordinarily is  
not an appropriate practice, the Department recognizes that in certain circumstances such use  
may be unavoidable.  

Comment.  One State correctional agency recommended removing the term “sexual  
harassment” from this standard, because it would apply to interactions between inmates.  The  
commenter suggested that because staff are trained in sexual violence in correctional settings,  
and therefore recognize the influence such verbalizations play, instances of inmate-on-inmate  
sexual harassment are best addressed through each facility’s reporting and investigation  
processes, and should not be subject to additional regulations.  

R  extent  are  be reported,  sexual harassment is,  esponse.  To the  that incidents  to  as  
inmates must be able to communicate effectively throughout the process, regardless of disability  
or LEP status.  

Comment.  The American Jail Association, an association of county wardens, and a local  
sheriff’s department recommended that the Department encourage jails without resources to  
provide the required services to enter into memoranda of agreement with larger facilities to  
house victims with disabilities or victims who are LEP.  

Response.  Given the varying needs of different facilities throughout the country,  
agencies should be afforded discretion to provide the requisite services in the manner most  

65  

Document  ID:  0.7.954.20714-000002  20200402-0000416  



 

               

              


              

              

               

              


  
          


          

         


              

              


             

         


              

           


         

              


              

             


             

              

              


             

           


          

   

          

             

             


             

            

              


               

            


              

            


                

               

           

              


             

        

             

              


             


  

appropriate for the specific facility or incident at issue.  If an agency cannot provide the  
necessary services to an inmate within its custody, the agency is not precluded from contracting  
to house such an inmate in another, more appropriate facility.  However, agencies should be  
aware that ADA regulations provide that, “[u]nless it is appropriate to make an exception, a  
public entity . . . [s]hall not deprive inmates or detainees with disabilities of visitation with  
family members by placing them in distant facilities where they would not otherwise be housed.” 
28 CFR 35.152(b)(2)(iv).  

Comment.  The National Disability R  N),  nonprofit membership  ights Network (NDR  a  
organization consisting of federally mandated Protection and Advocacy (P&A) Systems and  
Client Assistance Programs (CAP), provided extensive comments suggesting effective methods  
for agencies to  N noted that the proposed standards  comply with the proposed standards.  NDR  
did not impose any new burdens or mandates on facilities, but rather reaffirmed the applicability  
of existing accommodations.  In order to  their legal and constitutional obligations, NDR  meet  N  
stated, confinement facilities must provide effective communication accommodations when a  
need for such accommodations is known, based on requests from individual inmates as well as  
other information sources.  NDRN suggested several best practices for communicating with  
special needs inmates, and recommended adopting “universal precautions” for communicating  
with all inmates, such as using a sixth-grade reading level for written materials intended for  
adults, and a  N suggested, in addition  third-grade reading level for confined juveniles.  NDR  to  
restricting the use of other inmates as interpreters, that family members and acquaintances should  
not be used as interpreters, except in emergency situations when no viable alternative option  
exists, in order to protect the confidentiality, privacy, dignity, and safety of inmates, and to  
ensure objectivity and fidelity of interpretation.  NDR  aN also noted that each State has  
designated Protection & Advocacy office, which can be a resource for facilities on disability  
issues, including how to provide accessible formats for inmate education and effective  
communication accommodations during responses to and investigations of sexual abuse or  
harassment reports.  

Response.  The Department appreciates the detailed suggestions for best practices  
included in NDRN’s comment and encourages all agencies to consider implementing a variety of  
strategies to ensure effective communication with all inmates.  The National R  Center for  esource  
the Elimination of Prison R  to  ape will develop training modules and provide technical assistance  
help agencies educate staff concerning communication with inmates who are LEP and inmates  
who have disabilities.  While the Department allows the agencies the discretion to provide the  
requisite services in the most appropriate manner for the specific facility or incident at issue, the  
Department encourages agencies to reach out to community providers and State offices as  
resources.  As NDRN notes, each State has a federally mandated Protection & Advocacy office,  
initially created pursuant to  ights Act of  Developmental Disabilities Assistance and Bill of R  
1975, codified as amended at 42 U.S.C. 15001 et seq.  These offices can serve as valuable  
resources in helping facilities comply with the standards and with disability law more generally.  

Comment.  One State correctional agency recommended that the facilities establish an  
early identification system as part ofthe reception process to “flag” inmates with disabilities and  
inmates who are LEP, and then develop a tracking mechanism that ensures the designation  
follows the inmate throughout his or her incarceration.  

Response.  In order to ensure proper communication for inmates who have disabilities or  
are LEP, facilities will need to know which individuals require additional assistance.  A formal  
early identification system, as suggested by the commenter, is a promising method of managing  
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this information.  Under the final standards, however, the agencies retain the discretion to  
develop a system to provide the requisite services in the most appropriate manner for the specific  
facility or individuals at issue, so long as effective communication for inmates with disabilities  
and meaningful access for LEP inmates are provided.  

Comment.  One State correctional agency suggested extra time should be allotted for  
agencies to come into compliance.  

Response.  The final standard requires each agency to provide communication and  
information services that are consistent with the agency’s responsibilities pursuant to the ADA  
and applicable regulations.  Agencies may exercise discretion in how to provide such services,  
but the Department declines to afford additional time to comply with an obligation that, in large  
part, is already mandated by Federal law.  

Comment.  A group that advocates for people with mental illness noted that the proposed  
standard was limited to protecting individuals with sensory disabilities but did not include  
protections for individuals with psychiatric or intellectual disabilities.  The commenter  
recommended that the Department consider clarifying the proposed standard to ensure that  
administrators understand that they must provide auxiliary aids and services to inmates with a  
broader range of disabilities.  

Response.  The final standard clarifies that agencies must take appropriate steps to ensure  
equal opportunity to participate in and benefit from all aspects of their efforts to prevent, detect,  
and respond to sexual abuse and sexual harassment for inmates with disabilities, including those  
with intellectual or psychiatric disabilities.  

Hiring  and Pro  tio Decisio  (§§ 115.17,  115.117,  115.217,  115.317)  mo  n  ns  

Summary of Proposed Rule  

The standard contained in the proposed rule (numbered as §§ 115.16, 115.116, 115.216,  
and 115.316) prohibited the hiring of anyone who has engaged in sexual abuse in an institutional  
setting; who has been convicted of engaging in sexual activity in the community facilitated by  
force, the threat of force, or coercion; or who has been civilly or administratively adjudicated to  
have engaged in such activity.  The proposed standard also required agencies to perform a  
criminal background check on new hires and to run checks on current employees at least every  
five years or have in place a system for otherwise capturing such information for current  
employees.  The proposed standard required agencies to ask about previous misconduct in any  
applications, interviews, or self-evaluations, and provided that material omissions would be  
grounds for termination.  The proposed standard also provided that, unless prohibited by law, the  
agency must provide information on substantiated allegations of sexual abuse or sexual  
harassment involving a former employee upon receiving a request from an institutional employer  
for whom such employee has applied to work.  

Changes in Final Standard  

The final standard is largely similar to the proposed standard, but makes several changes.  
First, the final standard narrows its application to employees who may have contact with  
inmates, but expands it to include contractors within its scope.  Second, the final standard  
encompasses attempts to engage in improper sexual activity, which is now defined more  
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expansively as sexual activity that is “facilitated by force, overt or implied threats offorce, or  
coercion, or ifthe victim did not consent or was unable to consent or refuse.”  Third, the final  
standard requires agencies to consider any incidents of sexual harassment in making decisions  
regarding employees and contractors, and to provide information regarding such incidents to  
possible future institutional employers unless prohibited by law.  Fourth, the final standard  
clarifies that an agency need only ask applicants about their prior abuse history in applications or  

interviews, rather than in both.  Fifth, for juvenile facilities, the final standard requires a check of  
any child abuse registry maintained by the State or locality in which the employee would work.  

Comments and Responses  

Comment.  Several commenters noted that the prohibition of hiring and promoting  
anyone with a history of sexual abuse may be too burdensome to implement, and may not be  
necessary for staff who have no contact with inmates.  

Response.  The final standard exempts staff who do not have contact with inmates, in  
order to focus agencies’  efforts on the relevant set of employees.  

Comment.  Several commenters noted that contractors were not included in this standard.  
Response.  The Department agrees that this standard should address contractors who have  

contact with inmates and has revised it accordingly.  
Comment.  Several commenters recommended adding convictions or restraining orders  

for domestic violence offenses to this list of prior actions that would preclude employment.  
Response.  The Department agrees that agencies should have policies addressing a history  

of domestic violence in relation to employment and promotions.  However, given the wide range  
of factual circumstances, varied State and local statutory definitions, and the lack of a clear  
nexus to sexual abuse in correctional settings, the Department has declined to expand the  
prohibition as suggested.  By contrast, the Department has added to the final standard a  
requirement that the agency check any child abuse registry maintained by the State or locality in  
which the employee would work.  This added requirement is appropriate for applicants to work  
in juvenile facilities due to the unique nature of these facilities, and the particular need to  
safeguard this population.  

Comment.  One commenter noted that sexual abuse can occur in institutional settings  
other than corrections or detention facilities, and that the standard should clarify that such abuse  
is covered.  

Response.  The Department agrees that sexual abuse that occurs in other custodial  
situations should be included in this standard.  Accordingly, the final standard refers to sexual  
abuse in a prison, jail, lockup, community confinement facility, juvenile facility, or other  
“institution,” as  IPA),  that term is defined in the Civil Rights ofInstitutionalized Persons Act (CR  
42 U.S.C. 1997 et  Beyond correctional and pretrial detention facilities, CR  seq.  IPA defines  
“institution” to include State facilities for persons who are mentally ill, disabled, or retarded, or  
chronically ill or handicapped; residential care or treatment facilities for  juveniles; and facilities  
that provide skilled nursing, intermediate or long-term care, or custodial or residential care.  See  

42 U.S.C. 1997(1).  
Comment.  Several commenters recommended that the standard’s prohibition on hiring  

include prior incidents of sexual harassment as well as sexual abuse.  
R  can  a wide range of behaviors, and incidents are  esponse.  Sexual harassment  include  

often addressed without criminal, civil, or administrative adjudication, making verification  
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difficult.  Therefore, the Department has not revised the standard to include an absolute  
prohibition on hiring or promotions of persons who have engaged in sexual harassment.  The  
final standard does, however, require that an agency consider any incidents of sexual harassment  
in determining whether to hire or promote anyone, or to enlist the services of any contractor, who  
may have contact with inmates.  For similar reasons, the Department has also added a  
requirement that agencies provide other institutional employers with information on  
substantiated incidents of sexual harassment  the proposed standards referenced only sexual  
abuse  unless prohibited by law.  

Comment.  One commenter requested clarification regarding the scope ofthe “criminal  
background check” referenced in the proposed standard.  

Response.  At a minimum, agencies should access the standardized criminal records  
databases maintained and widely used by law enforcement agencies.  The final standard clarifies  
this requirement by referring to a “criminal background records check.”  

Comment.  One commenter recommended that the standard require contacting prior  
institutional employers not only to learn about substantiated allegations of sexual abuse, but also  
to inquire about resignations during a pending investigation into an allegation of sexual abuse.  

Response.  The Department agrees with this suggestion, and has incorporated the  
requirement into the standard.  

Comment.  Several commenters suggested that criminal background record checks for  
employees should occur more frequently than once every five years and should be required for  
promotions as well.  Correctional agency commenters, however, expressed concern that  
increasing criminal background record checks would impose an excessive burden.  One  
commenter suggested that if criminal background record checks are not required to occur more  
frequently than once every five years, then the final standard should mandate that agencies  
require staff members to report any incident of sexual abuse that they have committed.  

Response.  The Department concludes that the proposed standard appropriately balanced  
the need for criminal background record checks with the concerns regarding the burden of  
carrying out this requirement.  The Department agrees that an affirmative staff reporting  
requirement would be beneficial, and has revised the standard accordingly.  

Upgrades  to  lo  Facilities  and Techno gies  (§§ 115.18,  115.118,  115.218,  115.318)  

Summary of Proposed Rule  

The standard contained in the proposed rule (numbered as §§ 115.17, 115.117, 115.217,  
and 115.317) required agencies to take into account how best to combat sexual abuse when  
designing or expanding facilities and when installing or updating video monitoring systems or  
other technology.  

Changes in Final Rule  

The Department is adopting the regulation as proposed.  

Comments and Responses  
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Comment.  One commenter suggested that the regulation should affirmatively prohibit an  
agency from making any changes that would diminish its ability to protect inmates from sexual  
abuse.  

R  an  esponse.  Improving agency performance in combating sexual abuse should be  
important goal when making any physical changes or adopting new technology.  However, a  
change may be offset by an agency intending to use other methods to combat sexual abuse (e.g.,  
a physical change made in conjunction with increased staffsupervision).  The commenter’s  
concern is further addressed in the requirements in §§ 115.13, 115.113, 115.213, and 115.313 to  
conduct assessments of physical layout and technology as part of an overall review of  
supervision and monitoring in conjunction with other contributing factors.  

Comment.  A commenter requested clarification as to the documentation requirements  
concerning this regulation.  

Response.  The regulation does not entail a regular separate reporting requirement, but  
issues concerning physical layouts and technology should be addressed as appropriate in  
assessments required under §§ 115.13, 115.113, 115.213, 115.313, and §§ 115.88, 115.188,  
115.288, 115.388.  Agencies may demonstrate compliance through a variety of means  e.g.,  
through planning meeting minutes, statements of work, design specifications, or contracting  
documents.  

Comment.  One commenter would have the regulation require agencies to use video-
monitoring as a deterrent to sexual abuse and an aid to prosecutions.  Another commenter noted  
that a mandate to use video technology would be cost-prohibitive.  

R  to  regarding  esponse.  As discussed in greater depth in its responses  comments  
§ 115.13, the Department agrees that video technology can be extremely helpful, yet is also  
sensitive to the cost of mandating such technology.  

Evidence  Pro co  rensic  Medical Examinatio  (§§ 115.21,  115.121,  115.221,  to l and Fo  ns  
115.321)  

Summary of Proposed Rule  

The standard contained in the proposed rule required agencies responsible for  
investigating allegations of sexual abuse to adopt an evidence protocol to ensure all usable  
physical evidence is preserved for administrative or criminal proceedings, based on the  
Department ofJustice’s Office on Violence Against Women publication, “A National Protocol  
for Sexual Assault Medical Forensic Examinations, Adults/Adolescents” (SAFE Protocol), or  
similarly comprehensive and authoritative protocols published after 2011.  

The proposed standard expanded the NPREC’s recommendation by requiring access to  
exams not only in cases of penetration but whenever evidentiarily or medically appropriate.  For  
example, if an inmate alleges that she was strangled in the course of a sexual assault that did not  
result in penetration, a forensic exam might provide evidence to support (or refute) her  
contention.  

The proposed standard took into account the fact that some agencies are not responsible  
for investigating alleged sexual abuse within their facilities and that those agencies may not be  
able to dictate the conduct of investigations conducted by outside entities.  In such situations, the  
proposed standard required the agency to inform the investigating entity about the standard’s  
requirements with the hope that the investigating entity will look to the standard as a best-
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practices guideline.  In addition, the standard applied to any outside State entity or Department of  
Justice component that investigates such allegations.  

In all settings except lockups, the proposed standard required that the agency offer all  
sexual abuse victims access to a person either inside or outside the facility who can provide  
support to the victim. Specifically, the proposed standard required that the agency make  
available to the victim either a victim advocate from a community-based organization that  
provides services to sexual abuse victims or a “qualified agency staff member,” defined as a  
facility employee who been screened for appropriateness to serve in this role and has received  
education concerning sexual assault and forensic examination issues in general.  

Changes in Final Rule  

The final standard instructs facilities to use a Sexual Assault Nurse Examiner (SANE) or  
Sexual Assault Forensic Examiner (SAFE) where possible to perform the exams.  Facilities in  
areas where there is not a SANE or SAFE available must document their efforts to provide  
SAFEs or SANEs and then provide other qualified medical professionals.  

The final standard specifies the use of a developmentally appropriate protocol where the  
victim is a prepubescent minor, and clarifies that the protocol used in adult facilities shall be  
developmentally appropriate for youth, where applicable.  

The final standard also recognizes the unique role of rape crisis center advocates in  
supporting victims throughout the forensic examination and investigatory interviews.  
R  are in rural areas where there may not be a rape crisis center  ecognizing that many facilities  
available or where the rape crisis center may lack the resources to assist the facility, the standard  
requires an agency to document its efforts to secure advocacy services from a rape crisis center.  
If it fails to obtain such services in spite of reasonable efforts, it may provide either a qualified  
agency staff member or a qualified community-based organization staff member.  Particularly in  
rural areas, there often are community-based organizations that, while not focused on rape crisis  
services, may provide similar social services, such as general counseling services or advocacy,  
counseling, and supportive services to victims of domestic violence.  Individuals from these  
organizations may not have the training and expertise that individuals from a rape crisis center  
have to serve victims, but in the absence of available rape crisis services, they may still be a  
useful source of outside support for victims, some of whom may be reluctant to trust agency  
staff.  In the case of community-based organizations or agency staff, the final standard requires  
that the staff person serving in the support role be screened for appropriateness and receive  
education concerning sexual assault and forensic examination issues in general.  Ideally, the staff  
person would receive the same training as that required for victim advocates in the State, which  
is usually a forty-hour training and is offered by many State sexual assault coalitions, usually  
several times throughout the year and at a reasonable cost.  A list of coalitions is available on the  
website ofthe Department’s Office on Violence Against Women at  
http://www.ovw.usdoj.gov/statedomestic.htm.  

To the extent the agency itself is not responsible for investigating allegations of sexual  
abuse, the final standard requires the agency to request that the investigating entity follow the  
relevant investigatory requirements set out in the standard.  

For lockups, the final standard adds a requirement that if the victim is transported to an  
outside hospital for forensic examinations and that hospital offers advocacy services, the  
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detainee shall be allowed to use the services to the extent available, consistent with security  
needs.  

Comments  and Responses  

Comment.  Many advocacy groups commented that the SAFE Protocol is not appropriate  
for prepubescent minors.  

Response.  For this reason, the final standard specifies the use of a protocol that is  
“developmentally appropriate for youth” and based on the National Protocol only “as  
appropriate.”  

Comment.  Some groups recommended specifying in the standard that the protocol for  
prepubescent minors must include such specific topics as policies and procedures for mandatory  
reporting, consent to treatment, parental notification, and scope of confidentiality.  

R  are  to  esponse.  The Department recognizes that these topics  important in responding  
sexual abuse in all settings.  However, the Department believes that knowledge of these topics,  
which are often governed by State laws, should be a prerequisite for qualification as an examiner  
rather than a mandatory part of the protocol.  Accordingly, the Department has not made this  
change.  

Comment.  Many victim advocacy groups recommended that the Department require the  
use of SANEs or SAFEs because they are best qualified to provide a proper forensic  
examination.  Some specifically recommended a protocol that includes transport to facilities that  
perform exams through SANEs or SAFEs or a requirement that an agency document its decision  
whether to transport victims outside or perform the examination internally.  

Response.  The final standard recognizes that the state of the art in sexual assault forensic  
examinations is to utilize a specially trained and certified examiner, such as a SANE or SAFE, to  
perform the exams.  SANEs and SAFEs have specialized training and experience so that they are  
more sensitive to victim needs, and are highly skilled in the collection of evidence, resulting in  
more successful prosecutions.  Accordingly, the final standard instructs facilities to use SANEs  
or SAFEs where possible, while recognizing that they may not always be available.  The  
Department does not believe it is necessary to dictate to facilities how to utilize SANEs or  
SAFEs or to impose additional documentary requirements beyond documenting their efforts to  
make SANEs or SAFEs available.  

Comment.  Two other such groups specifically recommended the Sexual Assault  
Response Team (SART) model for response during the exam as well as the use of  
SANEs/SAFEs.  

Response.  As discussed above, the final standard instructs facilities to use SANEs or  
SAFEs where possible.  Although the final standard does not  Tspecifically require the SAR  
model for response, § 115.64 requires agencies to follow specific first responder duties to protect  
the victim and preserve evidence and § 115.65 requires agencies to develop a written  
institutional plan to coordinate actions taken in response to an incident of sexual abuse among  
staff first responders, medical and mental health practitioners, investigators, and facility  
leadership.  These standards will help ensure an appropriate response to sexual assault incidents,  
while preserving agency discretion to coordinate such responses in the manner best suited to the  
particular situation.  

Comment.  One inmate commented that the exams should be performed by an outside  
medical practitioner.  
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Response.  The Department believes that the choice of an internal or outside practitioner  
is less important than making an effort to obtain the services of a SANE/SAFE and otherwise  
providing a qualified medical practitioner.  Accordingly, the Department does not mandate the  
use of an outside practitioner.  

Comment.  One correctional association and one State sheriffs’  association expressed  
concerns about the cost of paying for the exams, particularly for jails that would have to pay an  
outside entity.  

Response.  Under the Violence Against Women Act (VAWA) of 1994, as reauthorized in  
2006, all States must certify as a condition of certain formula grant funding that victims of sexual  
assault have access to a forensic medical examination regardless of the decision to cooperate  
with the criminal justice system and that the State or another governmental entity bears the full  
out of pocket costs of such exams.  See 42 U.S.C. 3796gg-4. This certification requirement  
applies throughout the entire State, including to victims who are incarcerated.  All States,  
pursuant to their receipt of funds through the STOP Violence Against Women formula grant  
program, are required to cover the costs of the exams, including exams for victims in  
correctional facilities.  The Department encourages States and correctional agencies to work  
together to craft effective strategies for funding and administering these examinations. A list of  
the administering agencies for each State for the formula grant funding, which should have  
information about the payment mechanism, is available on the Department’s website at  
http://www.ovw.usdoj.gov/stop-contactlist.htm.  

Comment.  One State correctional agency noted that it is in compliance with the current  
SAFE Protocol, but that it is a guideline for suggested practices, rather than a list of  
requirements.  

R  correct understanding of the SAFE Protocol, which is a tool to be  esponse.  This is the  
used for developing individual protocols.  The Department will be soon issuing a companion to  
the SAFE Protocol that will specifically assist correctional facilities in adapting the SAFE  
Protocol to their needs.  

Comment.  One sheriff’s office expressed concern that the use ofthe SAFE Protocol  
could be a moving target if agencies were required to comply with updates.  

Response.  As discussed above, the SAFE Protocol is a guideline for best practices, rather  
than a list of requirements.  

Comment.  A number of advocacy organizations and inmates expressed concerns with the  
use of“qualified staff” to serve in an advocacy role.  Concerns included lack ofinmate trust in  
staff, including fear of staff bias against inmates who are lesbian, gay, bisexual, transgender, or  
intersex (LGBTI); conflict between security and support roles; lack of sufficient time to spend  
with the victim; and confidentiality.  Specific recommendations included using a qualified staff  
member only when no rape crisis center is available; documenting efforts to enter into  
agreements with rape crisis centers; screening staff for appropriateness to serve in the role of a  
support person, including assessing whether the staff member has a nonjudgmental attitude  
toward sexual assault victims and LGBTI individuals; ensuring round-the-clock coverage;  
providing the staff member the full forty hours of training that most rape crisis center advocates  
are required to receive; and providing the staff member opportunities to debrief experts in the  
victim advocacy field.  Some advocacy groups suggested that it was inconsistent for this  
standard to allow the use of qualified staff members to perform these functions, given that a  
separate standard required agencies to attempt to enter into memoranda of understanding with  
community groups to provide confidential emotional support services related to sexual abuse.  
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These commenters recommended that a “qualified staffmember” be allowed to serve as a victim  
advocate only where the agency has not been able to enter into an agreement with a community-
based agency to provide such services.  

Some correctional agencies supported the decision to allow for a qualified staff person,  
but others expressed concerns over the cost of training and supervising such staff.  

Response.  After considering the wide range of comments, the Department has decided to  
require agencies to attempt to make available a rape crisis center advocate, which the final  
standard defines as “an entity that provides intervention and related assistance, such as the  
services specified in 42 U.S.C. 14043g(b)(2)(C), to victims ofsexual assault ofall ages.”31  The  
Department is sensitive to concerns that inmate victims may be reluctant to confide in a  
“qualified staffmember” from the agency due to real or perceived bias and fear ofretaliation.  In  
addition, the Department believes that an advocacy organization that is specifically dedicated to  
providing assistance to victims of sexual abuse is best suited to address victims’  needs.  A victim  
will most benefit from a trained, confidential support person, who can focus on the victim and to  
whom the victim will feel safe talking.  However, the Department recognizes that a rape crisis  
center advocate will not always be available, whether due to geographic distance or simply  
because the local rape crisis center lacks sufficient resources to serve the facility.  If so, the  
agency has the option of using either staff from other community-based agencies or qualified  
agency staff, as long as such persons have been screened for appropriateness to serve in this role  
and the agency has documented its attempts to secure services from a rape crisis center.  Other  
“community-based agencies” may include any entity  such as faith-based groups, non-profit  
organizations, or community counseling services  that can provide appropriate victim assistance  
when a rape crisis center is not available.  In addition, although the final standard does not  
mandate a specific number of training hours, it requires that agencies ensure that the victim  
advocate has received education concerning sexual assault and forensic examination issues in  
general.  The Department recognizes that these precautions will not allay all concerns regarding  
use of a person who is not a rape crisis center advocate, but anticipates that these safeguards will  
help ensure that these options are available as a backstop where such an advocate is truly  
unavailable.  In providing two fallback options, the Department entrusts agencies with discretion  
to utilize whichever option provides the most effective and timely assistance to the victim.  

With regard to training, the Department encourages agencies to draw upon outside  
expertise.  Even in the absence of local rape crisis centers, each State has a State Sexual Assault  
Coalition, which may be a useful resource in developing screening tools and training.  Many  
coalitions will be able to provide the forty-hour advocate training for a reasonable cost to facility  

31  42 U.S.C. 14043g(b)(2)(C) specifies the following services:  

(i) 24  hour hotline services providing crisis intervention services and referral;  

(ii) accompaniment and advocacy through medical, criminal justice, and social support systems, including  

medical facilities, police, and court proceedings;  

(iii) crisis intervention, short  term individual and group support services, and comprehensive service  
coordination and supervision to assist sexual assault victims and family or household members;  

(iv) information and referral to assist the sexual assault victim and family or household members;  

(v) community  based, linguistically and culturally specific services and support mechanisms, including  

outreach activities for underserved communities; and  

(vi) the development and distribution of materials on issues related to the services described in clauses (i)  

through (v).  
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personnel.  A list of coalitions is available on the website ofthe Department’s Office on  
Violence Against Women at http://www.ovw.usdoj.gov/statedomestic.htm.  

Comment.  One agency commenter construed the draft standard to require a qualified  
staff person to be employed by the facility where the incident occurred.  

Response.  The final standard refers to a “qualified agency staffmember,” making clear  
that the staff member need not work at the facility where the incident occurred.  

Comment.  One commenter  esource  suggested that the National R  Center for the  
Elimination of Prison Rape make available an approved curriculum to assist individuals in  
becoming qualified staff members.  

R  esource  so.  esponse.  The R  Center will do  
Comment.  Some commenters expressed uncertainty regarding the meaning of the phrase  

“during the investigatory process.”  
Response.  For clarification, this phrase has been changed to “during investigatory  

interviews.”  
Comment.  One correctional agency expressed concern that the standard would hold it  

responsible for the actions of an outside individual over whom they have no authority.  
Response.  This concern is misplaced: The agency is not responsible for the actions of the  

victim advocate  only for making one available to the victim.  The Department recommends  
that agencies enter into an agreement with a rape crisis center that describes the scope of the  
services and the terms of their relationship.  

Comment.  One sheriff’s office suggested separating this standard into separate  
components for criminal and administrative investigation.  

R  not  to  esponse.  The Department has  made this change, because the references  
investigations in the standard apply to either criminal or administrative investigations.  If the  
agency is responsible for either type of investigation, it would be required to follow this  
standard.  If it is not responsible for any investigations, and the responsible entity is a State  
agency or Department component, the State entity or Department component would be  
responsible.  If the agency is not responsible for any type of investigation and the responsible  
entity is not a State agency or Department component  i.e., another local entity is responsible  
then the agency would notify the responsible entity of the requirements of this standard.  

Comment.  Some correctional agencies expressed concern about the requirements in  
paragraphs (f) and (g) regarding outside entities that investigate sexual assault cases because the  
agencies do not control such entities.  

R  not  to  control  such outside  esponse.  This standard does  require agencies  exert  over  
entities.  Paragraph (g) separately regulates State agencies that investigate these crimes;  
paragraph (f) requires only that correctional agencies that do not conduct such investigations  
notify the entity that does.  Other than the obligation to notify, the standard does not require a  
local agency to take any affirmative steps to ensure the compliance of the other entities.  

Comment.  One correctional agency requested clarification regarding the provision that  
this standard applies to any “State entity” outside ofthe correctional agency that is responsible  
for investigating allegations of sexual abuse in institutional settings.  

R  meant to include any relevant division ofthe  esponse.  The reference to “State entity” is  
State government, as opposed to local government entities.  

Comment.  One correctional agency requested clarification regarding the meaning of  
“these policies” referenced in paragraph (f).  
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Response.  The final standard clarifies that this refers back to the requirements of  
paragraphs (a) through (e).  

Comment.  Numerous victim advocacy organizations and organizations advocating for  
the rights of inmates recommended that the proposed standard be revised to require lockups to  
provide a victim advocate or qualified staff member.  These commenters stated that victims in  
lockups should have the same access to advocates as victims in the other types of facilities.  

Response.  The Department declines to amend the proposed standard to mandate this  
requirement for lockups, largely for reasons  M.  First, because lockups  stated in the NPR  are  
leanly staffed, complying with this requirement could well require the hiring of an additional  
staff person. Second, there is little evidence of a significant amount of sexual abuse in lockups  
that would warrant such expenditure. Third, lockup inmates are highly transient, and thus, in  
some cases, victims of sexual abuse already will have been transferred to a jail before the  
forensic exam can be conducted.  

Because lockups do not have on-site medical services, a victim would be taken to the  
hospital for exams.  In § 115.121(d), the final standard includes language specifying that, after  
reaching the hospital, such victims must have the same access to advocates as other victims,  
barring any security risks.  

Comment.  NPRM Question 18 asked whether the standards adequately provide support  
for victims of sexual abuse in lockups upon transfer to other facilities, and if not, how the  
standards should be modified.  The majority of correctional organizations were satisfied that the  
standards addressed the needs of victims in lockups.  Additional comments are discussed below.  

Comment.  One State correctional agency noted that some tribes use lockups for longer-
term court orders, which may raise additional concerns.  

Response.  Except to the extent that tribes contract with State or local facilities to house  
non-tribal inmates, this rule does not apply to tribal facilities.  With regard to confinement  
facilities in Indian country, BIA, like other Federal agencies whose operations involve  
confinement facilities, will work with the Attorney General to issue rules or procedures that will  
satisfy the requirements of PREA.  

Comment.  Some correctional organizations recommended that the standard specify that  
the processing of the inmate to a larger facility should be expedited in order to ensure access to  
the services available at the larger facility.  

R  treatment  esponse.  While the Department certainly supports this goal, such expedited  
may not always be feasible  and should not be attempted if doing so delays the provision of  
medical care at hospitals or other offsite treatment centers.  

Comment.  One State expressed the view that a lockup should be responsible for aiding a  
detainee who is victimized in the lockup, even if the victim has been subsequently transferred to  
another facility.  

Response.  As a practical matter, it is not feasible to require a lockup to provide support  
to a victim who is confined elsewhere.  To the extent the concern is over who pays for the  
victim’s care, it is best left to the individual States and localities to determine whether and how  
to require a shifting of costs.  
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Policies  to  o  ns  r  ns  Ensure  Referrals  f Allegatio  fo Investigatio  (§§ 115.22,  115.122,  115.222,  
115.322)32  

Summary of Proposed Rule  

The standard contained in the proposed rule (numbered as §§ 115.23, 115.123, 115.223,  
and 115.323) mandated that each agency have in place a policy to ensure that allegations of  
sexual abuse or sexual harassment are investigated by an agency with the legal authority to  
conduct criminal investigations. The standard mandated that the policy be published on the  
agency’s website, or otherwise made available, and, if a separate entity is responsible for  
investigating criminal investigations, that the publication delineate the responsibilities of the  
agency and the investigating entity. The standard also required that that any State entity or  
Department of Justice component that conducts such investigations have in place policies  
governing the conduct of such investigations.  

Changes in Final Rule  

The final standard contains no substantive changes, although it adds language that makes  
explicit what was implicit in the proposed standard: “The agency shall ensure that an  
administrative or criminal investigation is completed for all allegations of sexual abuse and  
sexual harassment.”  

Comments and Responses  

Comment.  Some commenters recommended that the Department restore the NPREC’s  
recommendations that agencies attempt to enter into memoranda of understanding with outside  
investigative agencies and with prosecutorial agencies.  

Response.  The Department recognizes that such memoranda of understanding have  
benefited certain agencies, and encourages agencies to explore the viability of attempting to enter  
into such agreements.  However, due to burden concerns, the Department does not believe that  
the standard should require agencies to make such efforts.  In comments submitted in response to  
the ANPRM, a number of agency commenters expressed concern that a standard requiring  
agencies to enter into memoranda, as the NPREC had recommended, would impose significant  
burdens, especially in State systems where investigations and prosecutions are conducted by  
numerous different agencies at the county or municipal level.  In light of these concerns, the  
Department declines to revise the standard to mandate attempts to enter into such memoranda.  

Comment.  A few agencies commented that the requirement to ensure completion of an  
investigation is duplicative because many agencies already require the investigation of any crime  
that occurs.  

R  extent  an  a  not  esponse.  To the  that  agency has such  policy, the requirement should  
require extra effort to implement.  

32  The standard numbered in the proposed rule as §§  115.22, 115.222, and 115.322, titled “Agreements with outside  

public entities and community service providers,” has been deleted and its contents, as modified, have been moved  
to §§ 115.51, 115.53, 115.251, 115.253, 115.351, and 115.353.  
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Comment.  Some agency commenters expressed concern that the standard required  
allegations of sexual harassment to be forwarded on to an outside agency to conduct criminal  
investigations even if the allegation does not rise to the level of criminal conduct.  

Response.  This concern is misplaced.  As stated in paragraph (b) of the relevant sections,  
there is no need to refer an investigation to an outside criminal investigation agency if the  
allegation does not involve potentially criminal behavior.  

Comment.  One commenter asserted that local agencies must be allowed to promptly  
address sexual harassment complaints and not send complaints to outside agencies.  

R  not refer an investigation to an outside  esponse.  As noted above, agencies need  
criminal investigation agency if the allegation does not involve potentially criminal behavior.  
And even if criminal behavior is alleged, the agency may still take administrative action during  
the pendency of a criminal investigation.  

Comment.  Some agency commenters objected to the requirement that agency websites  
describe the responsibilities of both the confining agency and (where different) the agency  
investigating allegations of abuse.  A small number of such commenters noted that they did not  
have a website and lacked the resources or support to develop one, and some asked if the policy  
must be presented in full.  

Response.  The final standard allows agencies without a website to make the information  
available by other means, which should facilitate full publication of the policy.  

Comment.  A few agencies objected that it was outside their agency’s authority to publish  
any information describing the responsibilities of another agency.  

Response.  The Department does not agree with the assertion that an agency lacks the  
authority to explain what responsibilities it bears, and what investigatory responsibilities will be  
carried out by an outside agency.  

Comment.  A commenter recommended revising the standard from “[t]he agency shall  
have in place a policy to ensure that allegations of sexual abuse . . . are investigated by an agency  
with the legal authority to conduct criminal investigations” to “[t]he agency shall have in place a  
policy to ensure that allegations of sexual abuse . . . are referred to an agency with the legal  
authority to conduct criminal investigations.”  

Response.  The Department has adopted this change, and § 115.22(b) now requires  
agencies to have a policy to ensure that allegations are “referred for” investigation by an agency  
with the legal authority to conduct criminal investigations.  

Comment.  Some agencies expressed concern that they would be responsible for  
monitoring the compliance ofan outside entity’s investigation, noting that they did not typically  
have control over the manner in which law enforcement conducts investigations.  

Response.  As the amended text makes clear, agencies are responsible only for referring  
the investigation to the outside entity, not for monitoring the outside entity’s investigation.  

Comment.  One State correctional agency commented that proposed standard § 115.23(a)  
would be impossible to implement because criminal investigation entities in its State lack  
sufficient funding to take on the volume of investigations.  The commenter asserted that it would  
be impossible to divide investigations between law enforcement and the correctional agency at  
the beginning of a case because it is often difficult to predict, at the outset of an investigation,  
whether evidence of criminal behavior will be obtained.  Another agency commenter objected to  
the requirement that it determine whether behavior was “potentially criminal” because, in its  
view, such a determination can be made only by prosecutors and courts.  
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Response.  As the amended standard makes clear, a correctional agency’s sole  
responsibility is to refer allegations of potentially criminal behavior to entities with the authority  
to investigate criminal matters.  An agency need not definitively determine whether behavior is  
actually criminal; it need only refer allegations of potentially criminal behavior to the appropriate  
law enforcement agency.  The Department is confident that the ability to determine whether an  
allegation might involve criminal acts is well within the competence of agency officials.  

Comment.  A private individual recommended that criminal investigations be conducted  
by outside agencies, and that inmates have the opportunity to appeal the results of these  
investigations.  

Response.  The standard requires agencies to refer investigations regarding potentially  
criminal behavior involving sexual abuse or sexual harassment to an agency with the legal  
authority to conduct criminal investigations.  State or local law may dictate which entity has the  
legal authority to conduct such investigations, and it would not be appropriate for the standards  
to require that an outside jurisdiction conduct such investigations.  With regard to criminal  
investigations, alleged victims of crimes do not ordinarily have the right to appeal the results of  
criminal investigations, and the Department declines to revise the standard to mandate such a  
right here.  

Comment.  A number of advocates noted that delay can result where multiple  
investigations are not well coordinated, and recommended requiring that facilities establish clear  
responsibilities when overlapping investigations occur, so that staff members understand their  
roles and how to collaborate with other agencies to ensure timely resolution of all investigations.  
Specifically, they recommended adding the following language to the standard:  “The agency  
shall coordinate internal investigations of alleged sexual abuse and sexual harassment with any  
external investigations by law enforcement, child protective services, or other entities charged  
with investigating alleged abuse.  The agency shall establish an understanding between  
investigative bodies with overlapping responsibilities so that staff have a clear understanding of  
their roles in evidence collection, interviewing, taking statements, preserving crime scenes, and  
other investigative responsibilities that require clarification.”  

Response.  The Department recognizes the importance of coordinating investigations.  
However, the Department concludes that details of how to coordinate investigative efforts most  
effectively are best left to the agencies involved, and do not warrant specific reference within the  
standards.  

Comment.  One stakeholder suggested removing sexual harassment from the ambit of this  
standard, while a number of other commentators suggested adding sexual harassment to sections  
of the proposed standards that referenced only sexual abuse.  

R  EA does  reference sexual harassment, it authorizes the  esponse.  Although PR  not  
NPRE  to propose standards relating to “such other  C, and by extension the Attorney General,  
matters as may reasonably be related to the detection, prevention, reduction, and punishment of  
prison rape.”  42 U.S.C. 15606(e)(2)(M).  Referencing sexual harassment in certain standards is  
appropriate to combat what may be a precursor to sexual abuse.  Upon reconsideration, the  
Department has added sexual harassment to the portions of the standard that reference policies of  
State entities and Department of Justice components, in order that these provisions parallel the  
remainder of the standard.  

Comment.  Two agencies expressed uncertainty as to the meaning of“State entity” in the  
proposed standard, and suggested adding a specific definition.  
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R  meant to refer to any division ofthe State  esponse.  The reference to “State entity” is  
government, as opposed to local government.  The Department does not believe that a definition  
is necessary.  

Employee  Training (§§ 115.31,  115.131,  115.231,  115.331)  

Summary of Proposed Rule  

The standard contained in the proposed rule required that all employees who have contact  
with inmates receive training concerning sexual abuse in facilities, including specified topics,  
with refresher training to be provided on an annual basis thereafter.  The proposed standard  
included all training topics proposed by the NPREC, and added requirements that training be  
provided on how to avoid inappropriate relationships with inmates, that training be tailored to the  
gender of the inmates at employees’ facilities, that training cover effective and professional  
communication with LGBTI residents, and that training in juvenile facilities be tailored to the  
juvenile setting.  

The proposed standard required that agencies document that employees understand the  
training they have received, and that all current employees be trained within one year of the  
effective date of the PREA standards.  

In lockups, the proposed standard, consistent with the NPREC’s corresponding standard,  
did not specify training requirements beyond requiring that the agency train all employees and  
volunteers who may have contact with lockup detainees to be able to fulfill their responsibilities  
under agency sexual abuse prevention, detection, and response policies and procedures, and to  
communicate effectively and professionally with all detainees.  

Changes in Final Rule  

The Department has added language in §§ 115.31(a)(10), 115.131(a)(6), and  
115.231(a)(10), and made conforming changes to § 115.331(a)(10), to require relevant staff  
training in all facilities on laws related to the mandatory reporting of sexual abuse to outside  
authorities.  

The final standard adds sexual harassment to paragraphs (a)(2),(a)(4), (a)(5), and (a)(6),  
which previously referenced only sexual abuse, and adds “gender nonconforming inmates” to  
paragraph (a)(9), which previously referenced only LGBTI inmates.  

In an effort to reduce the costs associated with providing training, the Department has  
reduced the required frequency ofstaff“refresher training” from annual to every two years,  
while adding a requirement that “refresher information” be provided to staffin the years in  
which they do not receive training.  

Comments and Responses  

Comment.  Most agency commenters responded positively to the staff training standards,  
with some stating that that they were already in compliance.  A number of agency commenters  
identified concerns with the cost of development and the frequency of required training.  Other  
commenters expressed concern specifically with regard to the costs associated with providing  
training on effective communication with LGBTI inmates.  
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R  limination ofPrison  esponse.  The Department’s National Resource Center for the E  
Rape intends to develop training tools for use by all types of correctional agencies.  Therefore,  
costs for training development should not be burdensome, and agencies should be able to  
integrate this training into their training protocols in a cost-effective manner.  In response to  
comments regarding the frequency of refresher training, the Department modified the  
requirement so that agencies need provide such training only every two years, which will reduce  
the cost of such training.  However, the Department notes that such refresher training is quite  
valuable: In addition to helping ensure that staff know their responsibilities and agency policies,  
the periodic repetition of this training will foster the development of an agency and facility  
culture that prioritizes efforts to combat sexual abuse.  

Comment.  Advocate and former inmate commenters requested increased and specific  
training for staff on effective and professional communication with all inmates, and specifically  
with LGBTI and gender nonconforming inmates.  

Response.  The final standard requires staff to receive training in effective and  
professional training with inmates in general, and specifically with respect to LGBTI and gender  
nonconforming inmates.  The Department does not believe that the standard itself need provide  
greater detail regarding the precise contours  ather, the Department expects  of such training.  R  
that agencies will learn from each other and will adapt the Resource Center’s training materials  
as needed.  

Comment.  Some commenters recommended that the standard require training of all  
employees rather than, as in the proposed standard, only employees who may have contact with  
inmates.  

Response.  While agencies are free to train all employees, the Department reaffirms its  
determination that it would not be appropriate for the standard to require agencies to train  
employees who have no documentable inmate contact.  

Comment.  Some commenters requested that training be expanded to include sexual  
harassment in addition to sexual abuse.  

Response.  The Department has added sexual harassment to certain training requirements,  
where particularly relevant.  Specifically, the final standard requires training on inmates’  right to  
be free from retaliation for reporting sexual harassment, the dynamics of sexual harassment in  
confinement, and the common reactions of sexual abuse and sexual harassment victims.  Adding  
sexual harassment to these training categories, which in the proposed standard referenced only  
sexual abuse, is unlikely to increase costs and may help combat what is often a precursor to  
sexual abuse.  

Comment.  An advocate commenter recommended that staff receive training on how  
histories of sexual abuse and domestic violence affect women.  Additionally, one agency  
commenter suggested that all training should be “gender informed.”  Various other commenters  
expressed concern that gender-specific training would be interpreted to mean that training should  
be tailored solely to the gender ofthe inmates in the employee’s current work assignment, which  
these commenters stated could be problematic if the employee is later reassigned.  Instead, they  
requested that all staff be trained on the gender-specific needs of both genders with regard to  
sexual abuse.  

Response.  The proposed standard already mandated training on these topics, by requiring  
training on the dynamics of sexual abuse in confinement and the common reactions of sexual  
abuse victims, and by requiring that training be tailored to the gender of the inmates at the  
employee’s facility.  The final standard retains these requirements, and clarifies the last provision  
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by requiring that staff transferring between gender-specific facilities receive gender-appropriate  
training.  Requiring gender-specific training is unlikely to complicate employee transfers; it  
should not prove burdensome for an employee transferring from a male facility to a female  
facility, or vice versa, to undergo a training module related to the needs of the population at the  
staffmember’s new facility.  

Comment.  Some advocate commenters recommended that agencies be required to use  
the incident review process to make adjustments to training curriculums.  

Response.  While the Department agrees that incident reviews may be instructive as to  
training needs, it does not believe it is necessary to mandate such a connection.  Instead, the  
Department leaves the issue to the discretion of agency officials.  

Comment.  A rape crisis center recommended that agencies partner with local rape crisis  
centers to provide the most current training materials regarding sexual abuse.  

Response.  The Department encourages such linkages, but declines to mandate them.  
Such a mandate could be difficult for certain agencies to comply with, depending upon the  
availability and interest of local rape crisis centers.  

Comment.  Several advocacy groups proposed requiring that staff be trained in State  
mandatory reporting laws.  

R  The Department agrees, and has added  requirement in §§ 115.31(a)(10),  esponse. a  
115.131(a), and 115.231(a)(10) that staff be trained in how to comply with relevant laws relating  
to mandatory reporting of sexual abuse to outside authorities.  The Department has modified the  
analogous requirement under § 115.331(a)(10) for consistency.  Jurisdictions must determine  
their responsibilities under applicable laws and train staff accordingly.  

Comment.  Many commenters expressed concern that the proposed standard for lockups  
specified a smaller set of training topics than the proposed standards for other categories of  
facilities.  

Response.  The final standard expands the training requirements for lockups, adding  
requirements that training be provided on the agency’s zero-tolerance policy; detainees’  right to  
be free from sexual abuse and sexual harassment; the dynamics of sexual abuse and harassment  
in confinement settings, including which detainees are most vulnerable in lockup settings; the  
right of detainees and employees to be free from retaliation for reporting sexual abuse or  
harassment; how to detect and respond to signs of threatened and actual abuse; and how to  
comply with relevant laws related to mandatory reporting of sexual abuse to outside authorities.  

Comment.  Juvenile justice agencies and juvenile advocacy groups recommended that the  
final standard require staff training specific to age of consent laws and how to distinguish  
between consensual and abusive sexual contact between residents.  

Response.  The Department recognizes that juveniles may have sexual development  
issues that are distinct from adult behaviors.  Accordingly, the final standard includes these  
training topics in § 115.331(a)(7) and (11).  Juvenile facilities will need to identify applicable  
State laws regarding age of consent and train staff accordingly.  

Comment.  A significant number of commenters requested the inclusion of staff training  
in adolescent development, behavioral manifestations of trauma, the particular needs and  
vulnerabilities of juveniles, sexual health, sexual development, healthy staff-youth relationships,  
and other topics.  

Response.  Many of these topics are covered in the final standard, which requires training  
on, among other topics, the dynamics of sexual abuse and sexual harassment in juvenile  
facilities, the common reactions of juvenile victims of sexual abuse and sexual harassment, how  
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to detect and respond to signs of threatened and actual sexual abuse and how to distinguish  
between consensual sexual contact and sexual abuse between residents, and how to avoid  
inappropriate relationships with residents.  While staff may benefit from training on sexual  
health and sexual development, such training is not essential to combating sexual abuse in  
juvenile facilities.  

Comment.  Some commenters recommended that the agencies be required to train all  
employees within one year, rather than 90 days, upon enactment of the final standards.  

Response.  The Department believes that one year is a suitable amount of time, in  
consideration of the wide variety in facility sizes, population, and resources.  

Comment.  Some commenters criticized the Department for not including the NPREC’s  
recommended supplemental immigration standard ID-2, which would require additional training  
for employees at facilities that hold immigration detainees.  These commenters requested that the  
final standards require specific training regarding cultural sensitivity and issues unique to  
immigration detainees.  

R  confine very  esponse.  The Department recognizes that State and local facilities often  
diverse populations, as do BOP facilities, even if they do not hold immigration detainees.  The  
Department believes that the final standard requires training that is appropriate and responsive to  
this diversity.  By mandating that agencies train their employees, for example, on how to detect  
and respond to signs of threatened and actual sexual abuse and to communicate effectively and  
professionally with inmates, the standard implicitly contemplates training to account for any  
relevant linguistic, ethnic, or cultural differences .  Because the requirement is broad and  
inclusive, the Department concludes that it is not necessary to require additional training  
regarding cultural sensitivity to particular populations.  Instead, the Department leaves the issue  
to the discretion of agency officials.  

Vo  ntracto Training (§§ 115.32,  115.132,  115.232,  115.332)  lunteer  and Co  r  

Summary of Proposed Rule  

The standard contained in the proposed rule mandated that all volunteers and contractors  
who have contact with inmates be trained on their responsibilities under the agency’s sexual  
abuse and prevention, detection, and response policies and procedures, in recognition of the fact  
that contractors and volunteers often interact with inmates on a regular, sometimes daily, basis.  
The level and type of training provided to volunteers and contractors would be based on the  
services they provide and level of contact they have with inmates; at the very least, all volunteers  
and contractors who have contact with inmates would be notified ofthe agency’s zero-tolerance  
policy regarding sexual abuse and sexual harassment and informed how to report such incidents.  

With regard to lockups, the proposed standards mandated, in § 115.132, that attorneys,  
contractors, and any inmates who work in the lockup must be informed ofthe agency’s zero-
tolerance policy regarding sexual abuse.  (As noted above, § 115.131 governs training of lockup  
volunteers.)  

Changes in Final Rule  
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The final standard adds sexual harassment to the scope of training for volunteers and  
contractors.  For lockups, the final standard removes attorneys from the scope of persons to be  
notified ofthe agency’s zero-tolerance policy.  The proposed standard did not require such  
notification of attorneys in any other type of facility, and upon reconsideration the Department  
concludes that the purposes of notification are not served by requiring notification of attorneys in  
lockups.  

Comments and Responses  

Comment.  Commenters supported training for volunteers; some requested greater  
specificity in the categories of training required.  

Response.  The Department believes that the training categories included in the final  
standard are sufficient for agencies to identify training as appropriate for each type of volunteer.  

Inmate  Educatio (§§ 115.33,  115.233,  115.333)  n  

Summary of Proposed Rule  

The proposed standard required that information about combating sexual abuse be  
provided to individuals in custody upon intake and that comprehensive education be provided  
within 30 days of intake in person or through video.  In addition, the proposed standard required  
that agencies ensure that key information is continually and readily available or visible to  
inmates through posters, inmate handbooks, or other written formats.  The proposed standard  
required annual refresher information, except for community confinement facilities, which were  
required to provide refresher information only when a resident is transferred to a different  
facility.  

Changes in Final Rule  

The final standard replaces the requirement that inmates receive annual refresher  
information with a requirement that inmates receive additional education upon transfer to a  
different facility to the extent that the policies and procedures ofthe inmate’s new facility differ  
from those of the previous facility.  In addition, juvenile facilities are now required to provide  
comprehensive education within 10 days of intake, rather than 30 days, which remains the  
timeframe for other facilities.  

Comments and Responses  

Comment.  Jail agency commenters were most critical of the requirement for inmate  
education, indicating that the training of a population with rapid turnover was difficult to deliver  
and document.  Jail agency commenters also criticized the requirement to provide inmate  
education during the intake process; some noted that jail booking processes were not equivalent  
to intake in prisons, because jail inmates are more likely to be suffering from increased stress, to  
be less stable emotionally, and to be under the influence of drugs or alcohol at the time of intake.  
These commenters also remarked that smaller jails are not equipped to provide inmate education.  
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Response.  The Department recognizes that jails have a unique population and rapid  
turnover rate.  The final standard clarifies that information can be provided at intake through a  
handout or other written material.  The documentation requirement has not been changed, as this  
can be easily added to an intake/admission checklist or other form of documentation.  Indeed,  
several agency commenters, including jails, stated that they already do so.  

Comment.  Agency commenters criticized the yearly refresher requirement as unwieldy,  
citing the difficulty of delivery, documentation, and tracking of this activity.  

Response.  The Department has removed the annual refresher requirement, substituting  
language requiring that inmates receive education upon transfer between facilities to the extent  
that the policies and procedures differ.  This revision is better tailored to the goal of ensuring that  
inmates are always aware of relevant procedures, consistent with the requirement in § 115.33(f)  
that agencies ensure that key information is continuously and readily available or visible to  
inmates through posters, inmate handbooks, or other written formats.  

Comment.  One former inmate stated that inmates do not take video education seriously.  
The commenter recommended that inmate training be tailored to the type of inmate, including  
separate trainings for first-time inmates, who may need more information than is currently  
provided.  

Response.  The Department encourages agencies to offer in-person education and tailored  
trainings to the extent that resources allow, but concludes that the standard need not mandate  
either in order to serve the purpose of educating inmates.  The National R  Center for the  esource  
Elimination of Prison Rape intends to develop training tools for use by all types of correctional  
agencies and may be able to provide such tailoring.  

Comment.  Juvenile justice advocates criticized as too long the 30-day timeframe in  
§ 115.333(b) for providing comprehensive education regarding sexual abuse and harassment in  
juvenile facilities.  

Response.  The Department agrees, and has shortened the timeframe for comprehensive  
education in juvenile facilities to “within 10 days ofintake.”  The Department notes that  
§ 115.333(a) separately requires that residents receive information upon intake explaining the  
agency’s zero-tolerance policy regarding sexual abuse and sexual harassment and how to report  
incidents or suspicions of sexual abuse or sexual harassment.  

Comment.  Some commenters requested inclusion of a lengthy list of additional topics for  
juveniles, such as basic sexual education, sexual anatomy, sexual orientation, and gender roles.  

Response.  While juvenile residents may benefit from learning about such topics, these  
topics appear to be better suited for inclusion in a facility’s school curriculum rather than in a set  
of mandated topics aimed at combating sexual abuse.  

Comment.  Some advocate commenters requested that the Department mandate “peer-to-
peer education” for inmates.  

Response.  The Department recognizes that some correctional systems, including the  
California Department of Corrections and Rehabilitation, have instituted pilot peer-to-peer  
education programs.  While the Department encourages further development of such programs, it  
believes that at this point in time the nationwide imposition of such a requirement would be too  
resource-intensive.  

Comment.  Some commenters  C’s  proposed that the Department include the NPRE  
recommended supplemental immigration standard ID-3, which would require that education  
regarding sexual abuse be culturally appropriate and given to immigration detainees separately  
from information regarding their immigration cases.  
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Response.  The Department believes that the final standard is sufficient to address  
concerns that immigration detainees in State, local, and BOP facilities receive meaningful  
education regarding combating sexual abuse.  The final standard requires that education be  
accessible to all inmates, including those who do not speak English, and that educational  
materials be continuously and readily available to inmates regardless of their immigration status.  
The Department believes that facilities need not be required to tailor such education to the  
culture of the detainees, or deliver it separately from case-related information, in order to ensure  
that it is meaningful.  

Comment.  Several commenters suggested that agencies be required to distribute an ICE  
Detainee Handbook, as  EC in its supplemental immigration standard  recommended by the NPR  
ID-4.  

R  not  EC recommended that  esponse.  The final rule does  include this change.  The NPR  
the handbook include information regarding the agency’s sexual abuse policies, as well as  
information regarding how to contact community services organizations, consular officials, and  
DHS officials.  These issues are already addressed in this standard as well as in the final  
standards on  eporting (§§ 115.51, 115.151, 115.251, 115.351) and Access to Outside  Inmate R  
Confidential Support Services (§§ 115.53, 115.253, 115.353), which collectively provide  
appropriate guidance to State, local, and BOP facilities that hold immigration detainees.  

Specialized Training:  Investigatio  (§§ 115.34,  115.134,  115.234,  115.334)  ns  

Summary of Proposed Rule  

The proposed standard required that agencies that conduct their own sexual abuse  
investigations provide specialized training for their investigators in conducting such  
investigations in confinement settings, in addition to the general training required for all  
employees, and that any State entity or Department of Justice component that investigates sexual  
abuse in confinement settings do the same.  

Changes in Final Rule  

No changes have been made.  

Comments and Responses  

Comment.  Advocate commenters generally supported revising the standard to require  
training on distinguishing between abusive and consensual sexual contact.  Some advocates  
identified this training as essential to determining whether what may appear to be consensual  
activity is in fact coercive, while others expressed an opposite concern: that too many incidents  
would be considered abusive unless investigators were properly trained.  

Response.  While not specifically mentioned, this topic should be considered part of the  
relevant training in conducting sexual abuse investigations in confinement settings as mandated  
by § 115.34(a).  The same paragraph requires that investigators receive the general training  
provided to all inmates pursuant to § 115.31, which includes training on the dynamics of sexual  
abuse in confinement.  Additionally, with regard to juvenile facilities, § 115.331 specifically  
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mandates training in how to distinguish between consensual sexual contact and sexual abuse  
between residents.  

The question of whether sexual contact was consensual is a threshold determination in  
investigating any allegation of sexual abuse between inmates.  The investigator is unlikely to  
have observed direct contact between the victim and alleged abuser, but will need to make this  
determination based on interviews and the evidence collected.  The final standard requires  
investigators to have specialized training in conducting sexual abuse investigations in  
confinement settings, including training on techniques for interviewing sexual abuse victims and  
the evidence required to substantiate a case.  Such training will help enable investigators to  
assess whether sexual contact was abusive.  The National Resource Center for the Elimination of  
Prison Rape will develop training modules that will assist the provision of such specialized  
training to investigators.  

Comment.  Advocate commenters also requested a requirement that investigators receive  
specialized instruction in accessing LEP resources.  

R  as  esponse.  Sections 115.16, 115.116, 115.216 and 115.316 address LEP inmates and,  
revised, require equal access to all aspects of efforts to prevent, detect, and respond to sexual  
abuse and sexual harassment for inmates who are LEP.  The Department has not specified within  
individual standards how agencies are to implement this standard, preferring to leave it to agency  
discretion.  

Specialized Training: Medical  and Mental Health Care  (§§ 115.35,  115.235,  115.335)  

Summary of Proposed Rule  

The standard contained in the proposed rule required specialized training, and  
documentation thereof, for all medical staff employed by the agency or facility.  The standard  
exempted lockups, which usually do not employ or contract for medical staff.  The proposed  
standard also required that any agency medical staff who conduct forensic evaluations receive  
appropriate training.  

Changes in Final Rule  

The final standard clarifies that medical and mental health care practitioners shall also  
receive the training mandated for employees under § 115.31 or for contractors and volunteers  
under § 115.32, depending upon the practitioner’s status at the agency.  The final standard also  
adds a requirement that medical staff receive training in how to detect, respond to, and report  
sexual harassment.  

Comments and Responses  

Comment.  Many comments regarding paragraph (b) of the proposed standard, which  
required that any agency medical staff who conduct forensic evaluations receive appropriate  
training, appeared to misunderstand the intent of this requirement.  Agency commenters  
expressed concern about the potential expense of providing advanced forensic training, whereas  
advocate commenters criticized the notion that agency medical staff would conduct forensic  
examinations, and seemed to assume that any training provided to them would be inadequate.  
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R  meant  direct agencies to obtain appropriate and proper  esponse.  Paragraph (b) is  to  
training for in-house medical staff if they decide to perform forensic examinations on-site.  This  
direction is not intended to encourage agencies to create in-house forensic programs, but rather  
to call attention to the specialized training required to perform adequate examinations. The  
Department recommends that on-site medical staff conducting forensic examinations meet or  
exceed the training guidelines found in the Department’s National Training Standards for Sexual  
Assault Medical Forensic Examiners.  

Comment.  Advocate commenters suggested that medical and mental health care  
practitioners should receive the same training as all other staff.  

Response.  The Department agrees, and has added language accordingly.  
Comment.  One agency commenter stated that specialized training for medical and mental  

health contractors would be costly and burdensome.  
Response.  The Department does not find this comment persuasive.  Many medical and  

mental health contractors will already have such training, in which case the agency need not  
supplement it (beyond the standard training for staff and contractors).  To the extent medical and  
mental health contractors do not have such training, it is essential that they receive it.  The  
National Resource Center for the Elimination of Prison R  to  ape is able  develop training modules  
that will assist the provision of such training.  

Screening fo Risk  f Sexual Victimizatio and Abusiveness  (§§ 115.41,  115.141 115.241,  r o  n  
115.341)  

Summary of Proposed Rule  

The standard contained in the proposed rule required that prisons, jails, and community  
confinement facilities screen inmates during intake and during an initial classification process for  
risk of being sexually abused by other inmates or being sexually abusive toward other inmates.  
The standard required that such screening be conducted using an objective screening instrument,  
taking into account a list of enumerated factors, and mandated that blank copies of the screening  
instrument be made available to the public upon request,  

The proposed standard further required that the screening be conducted within 30 days of  
intake, and required re-screening when warranted.  The standard prohibited discipline of inmates  
who refuse to answer specific questions during the screening process, and required protection of  
sensitive inmate information.  

With regard to juveniles, the proposed standard did not include a timeframe, except to  
state that the facility should attempt to ascertain such information during intake and periodically  
throughout the resident’s confinement.  

The proposed standard did not include a screening requirement for lockups.  

Changes in Final Rule  

Rather than require a screening during intake and again during an initial classification  
process, the final standard requires an initial intake screening to occur ordinarily within 72 hours  
of intake in prisons, jails, and community confinement facilities, and requires that the facility  
reassess the inmate’s risk ofvictimization or abusiveness within a set time period, not to exceed  
30 days from the inmate’s arrival at the facility, based upon any additional, relevant information  
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received by the facility subsequent to the intake screening.  For juvenile facilities, the standard  
requires the initial screening to occur within 72 hours.  

In the list of factors to consider, the requirement to assess whether the inmate is LGBTI  
has been revised by adding consideration of whether the inmate would be perceived to be so, and  
whether the inmate is or would be perceived to be “gender nonconforming,” which is defined in  
§ 115.5 as “a person whose appearance or manner does not conform to traditional societal  
gender expectations.”  

The final standard eliminates the requirement that a facility’s screening instrument be  
made publicly available, and clarifies that the prohibition on disciplining inmates who refuse to  
answer screening questions applies only to specific sensitive questions required by the standard.  

For lockups, the final standard adds an abbreviated risk screening process for facilities  
that do not hold detainees overnight, and a more extensive risk screening process for detainees in  
lockups that do hold inmates overnight.  

Comments and Responses  

Comment.  Advocates and correctional agencies alike expressed concern over the  
requirement in the proposed standard that the initial classification occur within 30 days of the  
inmate’s confinement.  Advocates feared that allowing facilities up to 30 days to complete an  
initial classification would place many inmates at unnecessarily high risk of abuse for an  
extended period of time.  Advocates preferred that information be gathered during the intake  
process to the extent possible, and expressed the view that much of the required information  
should be readily available.  

Agency commenters expressed the concern slightly differently, noting that a large  
percentage of jail inmates are released within 30 days, and thus 30 days was too long to allow an  
inmate to wait until an initial classification.  Some jail commenters, including the American Jail  
Association, also expressed concern about conducting screening at intake, when inmates are  
often under the influence or under great stress.  In addition, these commenters stated that a high  
percentage ofthose arrested are released directly from the “booking floor” and suggested that a  
jail intake screening should look similar to those conducted at lockup facilities until a  
determination has been made that the arrestee will not be released.  The National Sheriffs  
Association, plus several State sheriffs’  associations, commented that the standard in the  
proposed rule would be difficult to implement in a jail.  Several commenters suggested that jail  
booking operations are more similar to processes in lockup facilities than to prison intake.  

Response.  Upon reconsideration, including a review of comments submitted in response  
to NPRM Question 22, which asked whether the final rule should provide greater guidance  
regarding the required scope of the intake screening, the Department has decided to make  
significant changes to this standard.  

In order to protect all inmates regardless of when they arrive at a facility or where they  
are located within the facility, at least minimal information must be collected quickly to inform  
decisions about where the arrestee should be held awaiting the intake procedure and where he or  
she will be housed initially.  

The Department recognizes that some jail inmates spend limited time in the booking area,  
at a time when certain information needed for appropriate classification may not be immediately  
available.  However, the brevity of the booking process and the possible lack of background  
information do not obviate the need to identify potentially vulnerable or abusive individuals and  
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ensure they do not become victims or perpetrators.  The final standard addresses jails’  concerns  
by making a clearer distinction between the initial process of collecting risk information upon  
intake to make provisional decisions about protection and placement, and the subsequent  
reassessment of the inmate’s risk after receiving fuller information.  

The final standard uses the term “intake screening” to describe the collecting of  
information from a person brought to a facility.  Facilities should be able to readily obtain the  
information referenced in the enumerated criteria, and this intake screening can and should occur  
within 72 hours ofthe person’s arrival at the facility.  Facilities are strongly encouraged to  
conduct the intake screening sooner, to the extent circumstances permit.  The ten criteria  
enumerated in the standard usually will be available through staff observation, direct  
questioning, or records checks within the 72-hour timeframe.  

Inmates who are unable to post a bond or are held subsequent to other warrants or court  
orders usually remain in custody pending a court appearance.  The final standard requires that  
inmates who remain in custody undergo a more extensive classification process.  Within a set  
period oftime, not to exceed 30 days, the facility is to reassess the inmate’s risk ofvictimization  
or abusiveness based upon any additional, relevant information received by the facility since the  
intake screening.  This requirement recognizes that information relevant to the risk and  
classification needs will become available as staff interview, assess, and observe the inmate, and  
as the facility receives information from other agencies and sources.  

These revisions take into account the differences between  and among  prisons and  
jails, as well as the fact that information relevant to a more comprehensive inmate classification  
may not be immediately accessible.  The Department recognizes that the time limits in this  
standard imply that some inmates will be screened twice, some once, and some  hopefully very  
few  not at all.  These variations are inevitable when crafting a system with sufficient structure  
and flexibility to ensure that classifications are both effective and efficient.  

Comment.  Some jail commenters noted that certain inmates are “frequent flyers” who  
rotate in and out of the jail on a regular basis.  The commenters stated that an inmate screening  
would be unnecessary for such inmates, given that the jail would already possess a significant  
amount of information from their prior admissions.  

R  to  on  with regard  aesponse.  A facility is free  rely  information previously gathered  to  
returning inmate; however, the facility should ensure that its assessment captures any changes in  
risk factors that may have occurred subsequent to the facility’s prior gathering ofinformation  
regarding that inmate.  

Comment.  Some agency commenters recommended that the final standard defer to State  
or local laws regarding the screening of inmates.  

Response.  The final standard provides a set of requirements that can be implemented in a  
manner consistent with State and local laws; to defer entirely to such laws would abdicate the  
Department’s responsibility to ensure that the standard is satisfied only by screening procedures  
that provide sufficient protection against abuse.  

Comment.  Some advocacy commenters recommended that the standard add gender  
nonconformance to the list of risk factors, on the ground that gender nonconformance gives rise  
to the same risk ofvictimization as the inmate’s internal identification.  

Response.  The Department agrees, and has made two additions to this standard.  First,  
the final standard includes consideration ofwhether the inmate is “gender nonconforming,”  
which is defined in § 115.5 as “a person whose appearance or manner does not conform to  
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traditional societal gender expectations.”  Second, the standard instructs agencies to take into  
account not only whether the inmate is LGBTI, but whether the inmate is perceived to be so.  

Comment.  Some agency commenters feared confusion between § 115.41, which in the  
proposed rule required that all inmates be screened during the intake process and during initial  
classification, and § 115.81, which required that inmates be asked about prior victimization and  
abusiveness during intake or classification screenings.  One jail stated that implementing the  
standards as written would require the hiring of one additional officer per shift, at an additional  
annual cost of $840,000.  Other agency commenters also expressed budget concerns; some stated  
that requiring two separate screenings is overly burdensome and that the two standards should be  
combined.  

R  as  two standards could cause  esponse.  The Department agrees that,  written, the  
confusion, and has amended § 115.81 accordingly.  Instead of requiring a separate interview to  
collect information about sexual victimization and abusiveness, the requirements of § 115.81 are  
triggered only if the screening mandated by § 115.41 indicates that an inmate has experienced  
prior sexual victimization or perpetrated sexual abuse.  This adjustment should eliminate the  
need for additional staff to conduct separate interviews.  

Comment.  One agency commenter expressed uncertainty over whether the “PREA  
screening” should be incorporated into the initial classification instrument, and suggested that  
such incorporation could be problematic because the agency requires inmates to answer  
questions during its classification process, in contravention of the proposed standard, which  
provided that “[i]nmates may not be disciplined for refusing to answer particular questions  
or for not disclosing complete information.”  The agency therefore recommended that the  
“PREA screening” be separate and distinct from the initial classification process.  

Response.  This comment indicates that the proposed standard was worded too broadly  
and inadvertently caused confusion.  The intent of the no-discipline phrase was not to grant  
immunity from discipline for failure to cooperate with intake, but rather to ensure that inmates  
who are fearful of disclosing sensitive information about risk factors are not punished for failing  
to disclose such information.  Accordingly, the final standard revises this language to clarify that  
it applies only to questions about disabilities, LGBTI status, gender nonconformance, previous  
sexual victimization, and the inmate’s self-perception of vulnerability.  

Comment.  A small number of State correctional agencies expressed concern that staffing  
levels may need to increase to manage additional intake interviews.  

Response.  As noted above, the clarification of the distinction between intake screening  
and classification should negate the need for additional classification staff.  

Comment.  A few agency commenters also expressed concerns that making blank copies  
of their screening instruments available to the public could compromise their operations; one  
suggested that if the blank forms were made available, inmates could manipulate the  
information.  The commenter recommended that the standard instead require agencies to identify  
and publicize the general types of information collected.  

Response.  Upon reconsideration, the Department concludes that it is unnecessary to  
require agencies to make available blank copies of their screening instruments, and has removed  
this requirement from the standard.  

Comment.  A State correctional agency expressed concern that the screening instrument  
would collect and rely on items that have not been validated as predictors of risk.  The  
commenter recommended that any instrument used to classify inmates be validated and that  
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funding be provided to develop such an instrument and to revalidate the instrument after three  
years of use.  

Response.  To account for the range of agency types and available resources, the  
Department has chosen not to include a validation requirement.  Pre-implementation validation  
and follow-up validation of risk screening instruments is a commendable practice and, in State  
systems and other large jurisdictions, comports with generally accepted professional standards.  
However, some agencies, such as small county jails, may lack sufficient resources to engage in a  
comprehensive validation study.  Because risk factors may have varying degrees of predictive  
correlation in different jurisdictions, small agencies may need to rely upon reasonable  
assumptions in developing an objective screening instrument and classification process.  
Although research into risk factors for institutional sexual victimization and abusiveness remains  
ongoing, the factors listed in the standard have sufficient bearing upon the risk of victimization  
or abusiveness to warrant their use when assessing inmates.  A validation process, where used,  
can assist in determining the weight of each identified factor for purposes of informing the  
housing classification process.  

Comment.  Some advocates expressed concern that the proposed standard would allow  
intake and security staff to ask sensitive questions of residents without requiring the appropriate  
level of training to conduct such interviews.  Several commenters urged the Department to adopt  
the NPREC’s recommendation that only medical or mental health providers be allowed to ask  
such questions, at least in a facility where such providers work on-site.  One agency remarked  
that its screening instrument was developed by a mental health professional, and suggested that  
an accurate determination ofa resident’s level ofemotional and cognitive development,  
intellectual capabilities, and self-perception of vulnerability would not be possible without the  
involvement of such professionals.  

R  The Department remains of the view that appropriately trained intake staff  esponse.  
may be competent to ask residents sensitive questions in a professional and effective manner,  
and thus the final standard leaves to agency discretion how to use staff resources most effectively  
at intake.  The Department expects that the training required in these standards will benefit intake  
staff who are tasked with such responsibilities.  

Comment.  One juvenile detention association expressed concern over the lack of  
distinction between short-term juvenile detention facilities and long-term juvenile correctional  
facilities. The commenter noted that in detention settings, the facility may have no information  
about the inmate other than a court order.  The commenter warned that asking questions about  
sexual victimization or abusiveness upon the resident’s arrival at the facility could be viewed as  
intrusive, could produce anxiety, and could “set the wrong tone for the stay in detention.”  

Response.  The Department recognizes that an agency will not always be able to ascertain  
information about each of the enumerated factors.  For example, the resident may choose not to  
answer certain screening questions, or the facility may not otherwise have access to certain  
criteria.  The standard accounts for these considerations by making clear that the agency shall  
only “attempt to ascertain” the information.  The Department expects that an agency will make  
necessary and reasonable efforts to obtain information.  For example, an agency can work  
cooperatively with law enforcement and social service agencies to obtain information about the  
resident.  

The Department disagrees with the commenter that it is inappropriate to inquire about the  
resident’s prior sexual victimization or abusiveness.  First, this information is important in  
informing housing and programming decisions with the goal of keeping residents safe from  
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abuse.  Second, as discussed above, appropriately trained staff can make the inquiries in a  
professional and sensitive manner.  Third, the standard makes clear that residents are not  
required to provide this information and may not be punished for refusing to provide this  
information.  

Comment.  The same commenter indicated that unless the screening instrument is  
developed by a mental health professional, it will be difficult to assess accurately the resident’s  
level ofemotional and cognitive development, intellectual capabilities, and the resident’s own  
perception of vulnerability, and that the development of such a screening instrument could be  
expensive.  

Response.  The Department encourages agencies to develop their risk screening  
instrument and process utilizing a multi-disciplinary team, including input from an appropriate  
mental health professional.  Because agencies and facilities typically employ or contract with  
mental health professionals, the Department does not believe that such input would be cost  
prohibitive.  In addition, the National Resource Center for the Elimination of Prison Rape and  
other agencies and technical assistance providers can assist with the development of a risk-
screening program that may be applicable or adaptable across systems.  

Comment.  NPR  is usually  M Question 21 asked whether, given that lockup detention  
measured in hours, and that lockups often have limited placement options, the final standard  
should mandate rudimentary screening requirements for lockups.  Advocates strongly favored  
screening requirements, and suggested that that many police lockups already employ basic  
measures aimed at protecting inmates from sexual abuse.  Noting that a full classification process  
may not be necessary, advocates recommended that lockups be required to collect information  
similar to what the proposed standard required longer-term facilities to gather, especially if  
lockups hold multiple inmates in the same cell.  Commenters also recommended that lockups  
conduct a basic screening to ensure that highly vulnerable inmates are not left alone with likely  
perpetrators even for short periods of time.  

Advocates proposed adding a list of known indicators of vulnerability, including mental  
and physical disability, young age, slight build, nonviolent history, identification as LGBTI,  
gender nonconforming appearance, and prior victimization.  Some also proposed requiring  
lockups to ask detainees about their own perception of vulnerability and to provide heightened  
protection to detainees who perceive themselves to be vulnerable.  

Few agency commenters responded to the question; those that did mostly supported  
requiring lockups to administer some type of screening instrument or process.  Some remarked  
that lockups were so small, and lengths of stay so brief, that the standards should not mandate a  
screening, and that any such standard should allow maximum flexibility.  

Response.  The Department has added screening requirements for lockup facilities,  
distinguishing between lockups that hold detainees for a few hours, such as court holding  
facilities, and lockups where individuals may be held overnight, such as police stations.  This  
revision adds protections for lockup detainees while recognizing that lockups are situated very  
differently from prisons and jails and often do not conduct intake as that term is traditionally  
understood.  

In lockups that are not used to house detainees overnight, before placing any detainees  
together in a holding cell, staff must consider whether, based on the information before them, a  
detainee may be at a high risk of being sexually abused and, when appropriate, must take  
necessary steps to mitigate any such danger to the detainee.  
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In lockups that are utilized to house detainees overnight, all detainees must be screened to  
assess their risk of being sexually abused by other detainees or sexually abusive toward other  
detainees, and all detainees must be asked about their own perception of vulnerability.  The  
screening process in such lockups shall also consider  to the extent that the information is  
available  whether the detainee has a mental, physical, or developmental disability; the age of  
the detainee; the physical build and appearance of the detainee; whether the detainee has  
previously been incarcerated; and the nature ofthe detainee’s alleged offense and criminal  
history.  In an effort to minimize the number of screening requirements in lockups, given that  
there may be no privacy to ask individuals screening questions, the standard does not explicitly  
include identification as LGBTI, gender nonconforming appearance, or prior victimization in its  
list of known indicators of vulnerability.  However, these indicators may be ascertainable  
through other listed factors, such as physical build and appearance, and the detainee’s own  
perception of risk.  

Use  o  rmatio (§§ 115.42,  115.242,  115.342)  f Screening Info  n  

Summary of Proposed Rule  

The standard contained in the proposed rule required that agencies use the risk screening  
process to inform housing, bed, work, education, and program assignments with the goal of  
keeping inmates determined to be at risk of sexual victimization separate from inmates at risk of  
being sexually abusive.  The proposed standard provided that agencies shall make individualized  
determinations about how to ensure the safety of each inmate, and required that, in placing  
transgender or intersex inmates, the agency consider on a case-by-case basis whether a  
placement would ensure the inmate’s health and safety, and whether the placement would  
present management or security problems. The proposed standard also provided that transgender  
and intersex inmate placement be reassessed at least twice each year, and that such inmates’ own  
views as to their safety be given serious consideration.  

For community confinement facilities, the proposed standard generally mirrored the  
standard for prisons and jails, but omitted the requirement that transgender and intersex residents  
be reassessed twice per year.  

For juvenile facilities, the proposed standard required the use of the risk screening  
process and additional information in order to determine appropriate placement to keep the  
residents safe from sexual abuse.  The proposed standard also limited the use of isolation for  
purposes of protecting residents, and provided that LGBTI residents may not be placed in a  
particular housing location based solely on such identification.  

The standard in the proposed rule did not apply to lockups.  

Changes in Final Rule  

The final standard makes two changes applicable to prisons, jails, and community  
confinement facilities.  First, transgender and intersex inmates must be given the opportunity to  
shower separately from other inmates.  Second, the final standard prohibits placing LGBTI  
inmates in a dedicated unit or facility solely on the basis of LGBTI identification unless such  
placement is pursuant to a legal requirement for the purpose of protecting such inmates.  
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The final standard makes multiple changes for juvenile facilities.  First, to avoid  
duplication and confusion, the final standard for juvenile facilities no longer enumerates  
placement factors but requires the facility to use the types of information obtained pursuant to  
§ 115.341(c) to make housing, bed, program, education, and work assignments for residents,  
with the goal of keeping all residents safe and free from sexual abuse.  Second, the final standard  
contains added protections for residents who are isolated for purposes of protection.  During any  
period of isolation, agencies shall not deny residents daily large-muscle exercise or any legally  
required educational programming or  esidents in isolation shall  special education services.  R  
receive daily visits from a medical or mental health care clinician, and shall have access to other  
programs and work opportunities to the extent possible.  Third, agencies may not consider a  
resident’s LGBTI identification as a predictor oflikelihood ofbeing sexually abusive.  Fourth,  
the final standard replaces the requirement that agencies make individualized determinations  
about the placement of transgender and intersex residents with language identical to  
corresponding language in the standard for adult facilities: That agencies determine, on a case-
by-case basis, housing and programming assignments for transgender and intersex residents for  
purposes ofensuring the residents’  health and safety, as well as any management or security  
concerns, that such placement decisions shall be reassessed at least twice per year, and that the  
views of transgender and intersex residents regarding their own safety be given serious  
consideration.  Finally, if a resident is isolated for protective purposes, the agency shall be  
required to document its justification, and review the continued need for isolation at least every  
30 days.  

Comments  and Responses  

Comment.  Some agency commenters requested definitions of“transgender” and  
“intersex.”  

Response.  As noted above, the final rule includes definitions of these terms in § 115.5.  
Comment.  Many advocacy commenters urged the inclusion of“gender nonconforming”  

and “perceived to be” LGBTI as screening factors.  
Response.  As discussed above, the Department has made this change.  
Comment.  Many advocate commenters opposed the omission from the proposed standard  

of the NPREC’s recommended ban on assigning inmates to particular units based solely on their  
sexual orientation or gender identity.  Commenters noted that it is impossible to state  
categorically that such units are safer and expressed concern that occupants might not be  
afforded programs and services equal to those of other inmates.  Commenters also worried that  
such units could be used to punish inmates for their sexual orientation or gender identity.  

Several commenters remarked that these designated units can be successful only in  
certain circumstances.  Some asserted that the unit operated by the Los Angeles County Jail for  
gay male and transgender inmates, specifically mentioned in the discussion of this standard in  
the proposed rule, is the exception rather the norm.  These commenters stated that inmates in this  
unit retain access to substantial programming  often more than what is available in the general  
population  and that the jail has a sufficiently large gay male and transgender population to fill  
multiple wings, thus allowing these inmates to be segregated without experiencing isolation.  
The commenters suggested that successfully maintaining a unit based solely on sexual  
orientation or gender identity requires a demonstrated need, sufficient facility size and LGBTI  
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inmate population, a basic level of cultural competence among staff, and an institutional  
commitment to safety and fairness toward these populations.  

Many commenters proposed language that would allow such units only under narrowly  
defined circumstances, such as where placement is based on a finding made by a judge or outside  
expert or is pursuant to a consent decree, legal settlement, or legal judgment  an exception  
apparently designed to encompass the Los Angeles County Jail.  

Other commenters  C’s recommendation that the standard  supported including the NPRE  
prohibit such units entirely; one law professor disputed the notion that the Los Angeles County  
Jail was effective at protecting inmates or otherwise worthy of emulation.  

Response.  Upon reconsideration, the Department concludes that agencies should retain  
the option of using dedicated facilities, units, or wings to house LGBTI inmates.  However, the  
Department agrees that to do so carries its own risk, and that it should be undertaken only in  
limited contexts.  Because it would not be feasible for the Department to anticipate every case or  
circumstance that might warrant such placements, the Department has chosen to adopt a final  
standard that allows use of this practice only where the dedicated facility, unit, or wing is  
established in connection with a consent decree, legal settlement, or legal judgment.  

Comment.  By contrast, the proposed standard did not allow such placements in juvenile  
facilities.  One juvenile agency expressed concern about this prohibition, asserting that it would  
present operational challenges and might put residents at risk.  

Response.  The Department respectfully disagrees with this assessment, which was not  
shared by advocacy groups.  Despite good intentions, the practice of using dedicated facilities,  
units, or wings to house LGBTI inmates may result in youth being unable to access the same  
privileges and programs as others in general population housing, effectively punishing youth for  
their LGBTI status.  The Department adheres to the assessment expressed in the NPRM:  “Given  
the small size of the typical juvenile facility, it is unlikely that a facility would house a large  
enough population of such residents so as to enable a fully functioning separate unit, as in the  
Los Angeles County Jail.  Accordingly, the Department believes that the benefit of housing such  
residents separately is likely outweighed by the potential for such segregation to be perceived as  
punishment or as akin to isolation.”  76 FR 6258.  While some LGBTI residents may require  
protective measures, such an assessment should occur only after a holistic assessment of the risk  
confronting the specific inmate, and should not be implemented automatically as a matter of  
facility policy.  

Comment.  Some advocates recommended that the final standard ensure that transgender  
and intersex inmates have an opportunity to shower separately, owing to the unique risks that  
such inmates face in facilities.  

Response.  The final standard adds such a requirement.  
Comment.  Some commenters suggested several additional safeguards to protect against  

excessive use of isolation, including reviewing the status of a youth in isolation every 24 hours,  
limiting use of isolation to no more than 72 hours, and ensuring that isolated residents are  
provided access to programs and services.  

R  at  esponse.  The Department agrees that long periods of isolation have negative and,  
times, dangerous consequences for confined youth.  However, in limited situations, protective  
isolation longer than 72 hours may be necessary to keep youth safe from sexual abuse, especially  
in small facilities with limited housing options and programming space.  While not imposing a  
specific limit on the duration of any such protective isolation, the final standard contains a  
number of provisions limiting the use of isolation and providing enhanced protections for youth  
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when they are isolated.  First, the final standard prohibits the use of protective isolation except as  
a last resort when less restrictive measures are inadequate to keep them and other residents safe,  
and then only until an alternative housing option can be arranged.  Second, for any such  
placement, agencies must document the need for isolation, and reassess its use at least every 30  
days.  In addition to requiring the agency to justify the use of isolation and to periodically  
reassess it, this provision will provide  mechanism for the PR  to examine whether the  a  EA auditor  
use of isolation is being used appropriately.  Third, the final standard provides that any youth in  
protective isolation must receive daily large-muscle exercise, any legally required education and  
special education programming and services, and daily visits from medical care or mental health  
care clinicians.  In addition, agencies must provide isolated youth with access to other  
programming to the extent possible.  

Comment.  One State juvenile justice agency expressed strong concerns about proposed  
standard § 115.342(b), arguing that the specification of information that agencies are required to  
consider exceeds PREA’s scope and improperly dictates agency placement policy.  The  
comment recommended that the standard provide only that the risk of abuse upon or by a  
resident be considered when making placement decisions.  

Response.  The risk-screening factors enumerated in § 115.341 (and incorporated by  
reference into § 115.342) may yield information that is predictive ofa resident’s risk ofsexual  
victimization or  equiring consideration of such factors in  way dictates  sexual abusiveness.  R  no  
agency placement policy; the standard does not require that a resident meeting specific screening  
criteria be housed in a specific placement.  Nor does the standard mandate the weight to be  
assigned to any of the enumerated factors in making placement or classification decisions.  
Rather, the standard provides that the agency shall attempt to ascertain specific information  
about the resident, and that the agency develop an objective, rather than subjective, process for  
using that information with the goal of keeping residents safe from sexual abuse.  

Comment.  Juvenile justice advocates requested that the final standards clarify that being  
LGBTI is a risk factor for being victimized by sexual abuse, not for committing sexual abuse.  

Response.  The Department is not aware of any evidence to suggest that LGBTI  
identification or status is a risk factor for perpetrating sexual abuse.  For this reason, and to  
prevent negative stereotypes of such juveniles from affecting placement decisions, the final  
standard specifically prohibits considering LGBTI identification or status as a predictor of sexual  
abusiveness in juvenile facilities.  

Comment.  Some advocates criticized the Department for failing to  EC  adopt NPR  
supplemental immigration standard ID-6, which would require immigration detainees to be  
housed separately from other inmates.  

Response.  The final standards addressing screening (§§ 115.41, 115.141, 115.241,  
115.341) require that agencies develop a screening instrument that measures risk of sexual  
victimization according to numerous criteria, including whether the inmate is detained solely for  
civil immigration purposes.  The Department believes that the requirement that agencies use that  
screening information to make individualized determinations regarding housing, bed, work,  
education, and program assignments is sufficient to protect immigration detainees in State, local,  
and BOP facilities without a specific requirement that they be housed separately in every  
instance, particularly when weighed against the substantial burden that such a mandate would  
impose.  

Pro  dy (§§ 115.43,  115.68,  115.368)  tective  Custo  
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Standards in Proposed Rule  

Section 115.43 in the proposed rule provided that inmates at high risk of sexual  
victimization, or who are alleged to have suffered sexual abuse, may be placed in involuntary  
segregated housing only after an assessment of all available alternatives has been made  and  
only until an alternative housing arrangement can be implemented.  The proposed standard also  
specifically defined the assessment process, specified required documentation, and set a  
presumptive timeframe for placement in protective custody.  In addition, the proposed standard  
provided that, to the extent possible, involuntary protective custody should not limit access to  
programming.  

Section 115.66 in the proposed rule (now renumbered as § 115.68) provided that any use  
of segregated housing to protect an inmate who is alleged to have suffered sexual abuse shall be  
subject to the requirements of § 115.43.  

Changes in Final Rule  

The standard contained in the final rule clarifies that inmates shall not be placed  
involuntarily in protective custody, unless an assessment of available alternatives has been made,  
and a determination has been made that no other alternative means of separating the inmate from  
the abuser exist.  The final standard adopts a 24-hour timeframe to make this initial assessment.  

The final standard also adds a requirement that if the facility restricts access to programs,  
privileges, education, or work opportunities, it must document the opportunities that have been  
limited, the duration of the limitation, and the reasons for such limitations.  

Finally, the final standard shortens the presumptive time limit for involuntary protective  
custody from 90 days to 30 days, and shortens the timeframe for periodic reviews for the need  
for continued separation from 90 days to 30 days.  

Comments and Responses  

Comment.  One advocacy group commented that, although the proposed standard  
required programming to be provided to inmates in protective custody to the extent possible,  
such programming could still be routinely denied.  The commenter suggested that agencies be  
required to document the programming opportunities that have been limited, the duration of the  
limitation, and the reasons for the limitation.  

Response.  The Department agrees that a documentation requirement will assist in  
auditing this standard, and would provide agencies a formal mechanism to use in making  
programming assessments, and has amended the standard accordingly.  

Comment.  Several commenters criticized as too lengthy the 90-day presumptive time  
limit for productive custody, as well as the requirement for periodic reviews every 90 days.  
Commenters suggested changing both to 30 days.  

Response.  Upon reconsideration, the Department concludes that 30 days should  
ordinarily suffice to arrange for alternate means of separation from likely abusers.  In addition,  
the final standard requires that a review be provided at least every 30 days thereafter, in order to  
ensure that the situation is being actively monitored should the initial placement in protective  
custody be extended.  
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Comment.  A number of inmate, advocate, and individual commenters indicated that  
involuntary protective custody was, in effect, punitive, because inmates subject to this type of  
classification are sometimes isolated or otherwise denied essential programming and services.  
These commenters suggested that the conditions of protective custody housing may deter the  
reporting of sexual abuse or the threat of sexual abuse.  

R  to  esponse.  In certain circumstances, involuntary protective custody may be necessary  
keep inmates safe from sexual abuse.  However, the final standard makes clear that this type of  
housing should only be used when, pursuant to an administrative assessment, no better  
alternative is available.  The standard also requires that any denial of programming to inmates in  
protective custody be documented and justified.  

Comment.  A number ofadvocates commented that an inmate’s gender identity should  
not be the sole basis for placement of the inmate in involuntary protective custody.  

Response.  Sections 115.42, 115.242, and 115.342 provide that housing placement  
determinations for LGBTI inmates shall be made on a “case-by-case” basis.  This would  
preclude automatic placement in involuntary protective custody on the basis of gender identity.  

Inmate  Reporting (§§ 115.51,  115.151,  115.251,  115.351)  

Summary of Proposed Rule  

In the proposed rule, §§ 115.22(a), 115.222(a), and 115.322(a) stated that agencies should  
maintain or attempt to enter into memoranda of understanding or other agreements with an  
outside public entity or office that is able to receive and immediately forward inmate reports of  
sexual abuse and sexual harassment to agency officials pursuant to §§ 115.51, 115.251, or  
115.351 unless the agency enables inmates to make such reports to an internal entity that is  
operationally independent from the agency’s chain ofcommand, such as an inspector general or  
ombudsperson who reports directly to the agency head.  The proposed standards also required  
agencies to maintain or attempt to enter into memoranda of understanding or other agreements  
with community service providers that are able to provide inmates with confidential emotional  
support services related to sexual abuse.  Finally, agencies were required to maintain copies of  
agreements or documentation showing attempts to enter into agreements.  

Sections 115.51, 115.151, 115.251, and 115.351 required agencies to enable inmates to  
privately report sexual abuse and sexual harassment and related misconduct.  Specifically, this  
standard required that agencies provide multiple internal ways for inmates to privately report  
sexual abuse and sexual harassment, retaliation by other inmates or staff for reporting sexual  
abuse and sexual harassment, and staff neglect or violation of responsibilities that may have  
contributed to sexual abuse.  The proposed standard also required that agencies make their best  
efforts to provide at least one way for inmates to report abuse or harassment to an outside  
governmental entity that is not affiliated with the agency or that is operationally independent  
from agency leadership, such as an inspector general or ombudsperson.  

The proposed standard also mandated that agencies establish a method for staff to  
privately report sexual abuse and sexual harassment of inmates.  

Finally, the proposed standard required that juvenile residents be provided access to tools  
necessary to make written reports, whether writing implements or computerized reporting.  
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Changes in Final Rule  

The final standard requires prisons, jails, and juvenile facilities to provide at least one  
way for inmates to report abuse or harassment to a public or private entity or office that is not  
part of the agency, and that is able to receive and immediately forward inmate reports of sexual  
abuse and sexual harassment to agency officials.  By contrast, the proposed standard required  
only that facilities make their “best efforts” to provide such access, and did not allow a private  
entity to serve this function.  By expanding the outside reporting option to include private  
entities, the final standard allows an agency, in its discretion, to utilize a private rape crisis center  
or similar community support service for these purposes, as appropriate.  

The final standard also specifies that the outside entity must allow the victim to remain  
anonymous upon request.  

Consistent with these revisions, the final standard no longer requires agencies to maintain  
or attempt to enter into agreements with an outside public entity that is able to receive and  
immediately forward inmate reports of sexual abuse.  Such a requirement is no longer necessary  
now that agencies are required to provide reporting access to an outside entity, which may be  
public or private.  

In lockups and community confinement facilities, the “best efforts” requirement of the  
proposed standard has been replaced with a requirement that agencies inform detainees or  
residents of at least one way to report abuse or harassment to a public or private entity or office  
that is not part of the agency.  

The standard no longer contemplates the use of an internal entity that is operationally  
independent from the agency’s chain ofcommand.  Ifthe agency designates a government office  
to accept reports for the purposes of this standard, it must be outside of and completely  
independent from the correctional agency.  

Finally, for inmates detained solely for civil immigration purposes in jails, prisons, and  
juvenile facilities operated by States, localities, and BOP, the final standard requires that the  
facility also provide information on how to contact relevant consular officials and relevant  
officials at the Department of Homeland Security.  

Comments and Responses  

Comment.  Section 115.22 appeared to engender some confusion because it covered  
agreements for the purpose of outside reporting as well as agreements for the purpose of  
providing support services for victims.  In addition, commenters were unclear as to how § 115.22  
interacted with §§ 115.51 and 115.53, given the topical overlap.  

Response.  For clarity, the subject matter covered by proposed standard § 115.22 has  
been moved into §§ 115.51 and 115.53, as appropriate.  

Comment.  The proposed standards evoked a strong response from current and former  
inmates, who expressed the view that an outside reporting mechanism is essential to encourage  
reporting incidents of sexual abuse, because inmates often do not feel comfortable reporting to  
staff and may fear retaliation, especially when the abuser is a staff member.  Thus, inmates may  
be reluctant to trust any internal entity, even ifit is “operationally independent” from the  
agency’s chain ofcommand.  Various advocacy groups and rape crisis centers, as well as a  
United States Senator, agreed with this reasoning.  Many stated that some inmates are unlikely to  
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understand or trust the distinction between an operationally independent entity, including an  
internal inspector general’s office, and other agency offices.  These commenters expressed the  
view that a reporting entity that answers to the same agency head could be perceived as part of  
the system that failed to protect the inmate in the first place.  Many inmates commented that  
reports to allegedly independent entities, such as an ombudsperson, were routinely ignored.  

Some correctional agencies argued that requiring an outside reporting mechanism would  
constitute an unfunded mandate.  Commenters stated that local support services may not be  
available to county jails in rural areas, and that staffing a hotline can be expensive.  They also  
asserted that BJS data demonstrate that sexual abuse is less likely in rural jails, and that they  
would be paying for a service to respond to an event that rarely occurs.  One correctional agency  
stated that an internal hotline to a facility investigator should be sufficient given improvements in  
staff training and increased focus on combating sexual abuse within facilities.  

Response.  The final standard requires all prisons, jails, and juvenile facilities to provide  
at least one way for inmates to report abuse or harassment to a public or private entity or office  
that is not part of the agency.  The standard no longer allows compliance by relying on an  
internal entity that is operationally independent from the agency’s chain ofcommand.  However,  
an agency may designate a government office that is outside of and completely independent from  
the correctional agency.  For example, if a State has an inspector general’s office that sits outside  
of, and does not report to, the State correctional agency, the agency may satisfy this standard by  
designating that office as the external reporting entity.  An inspector general’s office within the  
agency would not qualify under these standards, even ifit is “operationally independent” from  
the facility administration.  While this change may increase the burden on some agencies,  
inmates must feel comfortable reporting any incident of sexual abuse and may be loath to do so  
if their only option is reporting to an entity they view as part of the agency in which they  
suffered the abuse.  

The Department does not believe that this will impose a significant cost burden.  The  
final standard does not require a hotline or a formal agreement between the facility and any  
specific outside entity.  R  an avenue for inmates to make  ather, the agency need only establish  
contact with an outside entity  whether public or private  that can receive and forward reports  
of sexual abuse or sexual harassment to the agency.  For example, an agency may choose to  
provide access to an external reporting hotline, or may provide a method for inmates to send  
confidential correspondence to an external entity.  The standard thus provides flexibility for a  
facility to choose or develop the most appropriate external reporting mechanism to fit its needs.  

To be sure, the Department recognizes the value of internal hotlines and encourages their  
use.  Indeed, the final standards require multiple internal ways for inmates to privately report  
sexual abuse and sexual harassment.  However, the Department agrees with advocates and  
inmates who argued that an external reporting mechanism is necessary to address situations in  
which victims do not feel safe reporting to anyone inside the correctional system.  

The standard requires lockups and community confinement facilities to inform detainees  
or residents of at least one way to report abuse or harassment to a public or private entity or  
office that is not part of the agency, but does not require them affirmatively to provide detainees  
and residents with access, as is the case for prisons, jails, and juvenile facilities.  Unlike adult  
prisons and jails and juvenile facilities, lockups typically hold inmates briefly before release or  
transfer to a jail, and community confinement facility residents usually are able to leave the  
facility during the day for various reasons and generally have greater access to community  

101  

Document  ID:  0.7.954.20714-000002  20200402-0000452  



 

               

      

             

            

             


              

            


              

           
             


                

            

            

           


        
           


              

                  

         

            


           

              


             
             


            

               


                

            

              


               

              


           
           


             

              

             


                

          

            

             


             

             


            

               


        

  

resources.  Hence, the  populations of the latter facilities will generally have greater access to  
make contact outside these of these facilities.  

Comment.  Many advocates, as well as former and current inmates, commented that the  
standards must allow confidential reporting because some inmates may be too afraid of  
retaliation to report otherwise, even when reporting to an outside entity.  One inmate  
recommended that allegations be forwarded to the facility only with the victim’s consent.  Many  
rape crisis centers and other community support groups commented that confidential reporting is  
important because, in their experience, victims are much more likely to report sexual abuse and  
cooperate with the investigation when they feel safe in doing so.  

A number of inmates and advocates suggested that some victims would not report an  
incident ifthe facility would learn ofthe report, even ifthe victim’s identity was not revealed,  
and therefore requested complete confidentiality as an option.  In contrast, many correctional  
agencies expressed concern that such an option would prevent them from learning about  
problems within their facilities and would preclude thorough investigations into allegations, in  
tension with the goals of a zero-tolerance policy.  

One commenter recommended that, in case agency officials are not responsive, the  
outside entity should have the option to take information to outside law enforcement if deemed  
in the victim’s best interest and should be allowed not to disclose that information to the agency.  

Response.  The Department recognizes the potential tension between encouraging  
inmates to report sexual abuse and ensuring that facilities have sufficient information to  
investigate allegations and address safety concerns.  The final standard includes language  
requiring the outside reporting entity to allow the victim to remain anonymous upon request and  
retains the language from the proposed standard that requires facility staff to accept anonymous  
reports.  Allowing anonymity protects the inmate’s identity, but still provides the facility with  
basic information about the allegation.  Ideally, a facility would receive complete information  
about every alleged incident of sexual abuse, including a first-hand report from the victim.  But  
an anonymous report about an incident is preferable to no report at all.  As many commenters  
noted, reports made anonymously are otherwise unlikely to be reported; thus, providing this  
avenue should actually increase the amount of information available to the facility.  In addition,  
even if such a report may not allow for a full investigation into the incident, providing  
information about an incident generally, without the identity of the victim, will alert staff to  
potential concerns and may help reveal unsafe areas within the facility.  

With regard to reporting to law enforcement, nothing precludes an outside reporting  
entity from reporting allegations of abuse to the relevant law enforcement authorities or other  
entities, as appropriate.  The outside entity should also have the discretion to report specific  
incidents at different administrative levels within a facility.  If, for example, the facility  
investigator is the subject of an inmate report, the outside entity should forward that report to the  
facility superintendent or other agency administrator, instead of to the investigator.  

Comment.  Some advocacy groups requested that the standards mandate entering into a  
memorandum of understanding with an outside agency to serve as a third-party reporting entity,  
and allow reliance on an independent, internal reporting option only if documented attempts to  
enter into such agreements are unsuccessful.  On the other hand, many correctional agencies  
opposed any requirement for a formal agreement with an outside entity as unnecessary,  
expensive, and burdensome.  Some facilities noted that finding a third party to provide such a  
service might be difficult in rural areas.  
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Response.  Many facilities would benefit from a formal agreement or memorandum of  
understanding to ensure that inmates can effectively report allegations of sexual abuse and sexual  
harassment.  Indeed, some correctional agencies noted that they already have in place these types  
of agreements.  Other facilities are able to provide outside services without such an agreement,  
whether through a private entity or through a government office that is external to and  
independent from the correctional agency.  Given the varying needs and abilities of different  
facilities, the Department has opted to grant agencies discretion to provide the requisite external  
reporting mechanism in the most appropriate manner for the specific facility or incident at issue.  

Comment.  Some correctional agencies expressed concern that the proposed standard  
would conflict with applicable State law.  For example, the Florida Department of Corrections  
stated that, under Florida law, it maintains authority over investigations within the prison system,  
and that requiring inmates to report allegations to an entity that has no jurisdiction would conflict  
with a State statute.  

Response.  The standard does not require the external reporting entity to investigate the  
allegations of sexual abuse.  Rather, the external entity should receive and immediately forward  
inmate reports of sexual abuse and sexual harassment to agency officials, keeping the name of  
the inmate anonymous upon request.  

Comment.  A juvenile justice agency and the Council of Juvenile Correctional  
Administrators requested that § 115.351(e) be revised to require agencies to provide a method  
for staffto “officially” report sexual abuse and sexual harassment ofresidents, instead of  
allowing for staffto report “privately.”  These commenters stated that because staffare legally  
obliged to report sexual abuse and harassment of youth, there should be no provision for  
“private” reporting.  

Response.  The Department does not believe that private reporting conflicts with the  
obligation to comply with mandatory reporting laws.  In requiring agencies to provide a method  
for staffto report sexual abuse and sexual harassment “privately,” the Department means that  
agencies must enable staff to report abuse or harassment directly to an investigator,  
administrator, or other agency entity without the knowledge of the staffmember’s direct  
colleagues or immediate supervisor.  A private reporting mechanism may provide a level of  
comfort to staff who are concerned about retaliation, especially where the staff member reports  
misconduct committed by a colleague.  As some advocates noted, a private reporting option,  
partnered with zero tolerance for sexual abuse, may encourage staff who would otherwise remain  
silent, despite mandatory reporting laws, to report sexual abuse and sexual harassment.  

Comment.  In the NPRM, the Department noted that the Department of Defense provides  
a “restricted reporting” option that allows service members to confidentially disclose the details  
of a sexual assault to specified employees or contractors and receive medical treatment and  
counseling without triggering the official investigative process and, subject to certain exceptions,  
without requiring the notification of command officials or law enforcement.  See Department of  
Defense Directive 6495.01, Enclosure Three; Department of Defense Instruction 6495.02.  
NPRM Question 23 asked whether the final standards should mandate that agencies provide  
inmates with the option of making a similarly restricted report to an outside public entity, and to  
what extent, if any, such an option would conflict with applicable State or local law.  

Correctional agencies that responded to this question were generally opposed to a  
reporting option that would prohibit an official investigation.  Agencies stressed the need to  
adequately investigate any potential abuse in order to ensure inmate safety and compliance with  
other standards.  Some stated that a restricted reporting option would conflict with the goals of a  
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zero-tolerance policy; others suggested it could conflict with State laws requiring mandatory  
reporting.  One commented that a restricted reporting option would be contrary to the intent of  
the Prison Litigation R  to  to  to  eform Act, which seeks  encourage issues  be brought  the attention  
of prison administrators before litigation occurs.  Advocacy groups generally did not focus on  
Question 23, but many advocate comments recommended that the standards return to the  
NPREC’s proposed language that allowed inmates to request confidentiality or permit  
confidential reports “to the extent allowable by law.”  One law student stated that inmates should  
be entitled to separate their need for medical care from the investigation process, particularly if  
the inmate believes an investigation is unlikely to positively affect the situation or may lead to  
danger.  

R  estricted reporting represents  tradeoffbetween the victim’s interest in  esponse.  R  a  
privacy and preventing retaliation and, on the other hand, the institution’s interest in identifying  
the abuser for purposes of discipline and preventing further abuse.  In some cases, a victim will  
be too fearful to report if he or she knows that the information will be disseminated beyond  
medical staff.  The Department recognizes that, in the absence of a restricted reporting policy,  
some victims will not seek needed care.  

The cost of a restricted reporting policy, however, is that the institution cannot take steps  
to prevent the recurrence of the abuse.  The dynamics of sexual abuse in correctional facilities  
make it quite likely that an abuser will subsequently abuse other inmates.  An agency that learns  
of such abuse is far better equipped to prevent future incidents.  

Given the competing costs and benefits of restricted reporting policies, the Department  
chooses not to include in the standards a requirement to adopt a restricted reporting option.  
Instead, provisions in other standards are designed to mitigate the risks that inmates may be too  
fearful to come forward.  The final standard requires each prison, jail, and juvenile facility to  
provide multiple ways for inmates to report sexual abuse and sexual harassment, including at  
least one external reporting mechanism.  Anonymous reports must be accepted, but all reports  
will be forwarded to the facility for investigation.  These requirements will enable some inmates  
who are reluctant to report to facility authorities some ability to find support, and may lead them  
to reconsider their initial decision not to come forward.  In addition, this system should ensure  
that the facility is made aware of allegations of abuse, while protecting the identities of those  
inmates who would not come forward if they were not permitted to report anonymously.  Finally,  
§§ 115.82 and 115.83 provide that facilities may not condition any medical or mental health care  
on the victim’s cooperation with any ensuing investigation.  A victim who needs care but is  
reluctant to name the perpetrator of the abuse  or who may not even admit that the injury  
occurred as result of a sexual assault  must be offered the same level of care as any other inmate  
presenting similar injuries.  Given these requirements, the Department has determined it is not  
necessary to include a restricted reporting option.  

Comment.  Some advocacy organizations recommended that the Department include  
NPREC supplemental immigration standard ID-7, which would require agencies to provide  
contact information for relevant consular and DHS officials to immigration detainees.  These  
commenters noted that, for these detainees, the DHS Office of the Inspector General and the  
Office for Civil Rights and Civil Liberties, as well as consular offices, serve the ombudsperson  
function that is contemplated in the final standard and thus should be made available to  
immigration detainees who complain of sexual abuse.  
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Response.  The final standard requires that individuals detained solely for civil  
immigration purposes in State, local, or BOP facilities be provided with information on how to  
contact relevant consular officials as well as relevant DHS officials.  

Exhaustion of Administrative  Remedies  (§§ 115.52,  115.252,  115.352)  

Summary of Proposed Rule  

Paragraph (a) of the standard contained in the proposed rule governed the amount of time  
allotted inmates to file a request for administrative remedies (typically known as grievances)  
following an incident of sexual abuse.  The proposed standard set this time at 20 days, with an  
additional 90 days available if an inmate provides documentation, such as from a medical or  
mental health provider or counselor, that filing sooner would have been impractical due to  
trauma, removal from the facility, or other reasons.  

Paragraph (b) of the proposed standard governed the amount of time that agencies have to  
resolve a grievance alleging sexual abuse before it is deemed to be exhausted, in order to ensure  
that the agency is allotted a reasonable amount of time to investigate the allegation, after which  
the inmate may seek judicial redress.  Paragraph (b) required that agencies take no more than 90  
days to resolve grievances alleging sexual abuse, unless additional time is needed, in which case  
the agency may extend up to 70 additional days.  The proposed standard did not count time  
consumed by inmates in making appeals against these time limits.  

Paragraph (c) required that agencies treat third-party notifications of alleged sexual abuse  
as a grievance or request for informal resolution submitted on behalf of the alleged inmate victim  
for purposes of initiating the agency administrative remedy process.  The proposed standard  
required reports of sexual abuse to be channeled into the normal grievance system (including  
requests for informal resolution where required) unless the alleged victim requested otherwise.  
This requirement exempted reports from other inmates in order to reduce the likelihood that  
inmates would attempt to manipulate staff or other inmates by making false allegations.  The  
proposed standard permitted agencies to require alleged victims to perform properly all  
subsequent steps in the grievance process, unless the alleged victim of sexual abuse is a juvenile,  
in which case a parent or guardian could continue to file appeals on the juvenile’s behalfunless  
the juvenile does not consent.  

Paragraph (d) governed procedures for dealing with emergency claims alleging imminent  
sexual abuse.  The proposed standard required agencies to establish emergency grievance  
procedures resulting in a prompt response  unless the agency determined that no emergency  
exists, in which case the grievance could be processed normally or returned to the inmate, as  
long as the agency provides a written explanation of why the grievance does not qualify as an  
emergency.  To deter abuse, the proposed standard provided that an agency could discipline an  
inmate for intentionally filing an emergency grievance where no emergency exists.  

Changes in Final Rule  

The final standard includes numerous changes.  
First, the final standard requires that agencies not impose any deadline on the submission  

of a request for administrative remedies regarding sexual abuse incidents.  
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Second, the final standard no longer requires agencies to treat third-party notifications of  
alleged sexual abuse as a grievance or request for informal resolution submitted on behalf of the  
alleged inmate victim for purposes of initiating the agency administrative remedy process.  
Rather, the final standard requires agencies to allow third parties to submit grievances on behalf  
of inmates.  If a third party submits such a request on behalf of an inmate, the facility may  
require as a condition of processing the request that the alleged victim agree to have the request  
submitted on his or her behalf, and may also require the alleged victim to personally pursue any  
subsequent steps in the administrative remedy process.  The final standard also provides that  
third parties, including fellow inmates, staff members, family members, attorneys, and outside  
advocates, shall be permitted to assist inmates in filing requests for administrative remedies  
relating to allegations of sexual abuse.  

Third, the final standard revises the emergency-grievance provision, which allows an  
inmate to seek an expedited response where the inmate alleges that he or she is subject to a  
substantial risk of imminent sexual abuse.  As in the proposed standard, the final standard  
requires an initial agency response within 48 hours and a final decision within five days.  
However, the standard no longer requires that, if the agency determines that no emergency  
exists, it must process the grievance as a non-emergency grievance.  

The final standard forbids agencies from requiring inmates to seek informal resolution of  
a grievance alleging sexual abuse as a prerequisite to submitting a formal request for  
administrative remedies.  

The final standard provides that agencies shall ensure that inmates may submit requests  
for administrative remedies without needing to submit the request to the alleged abuser, and that  
no request will be referred to an alleged abuser.  

The final standard states expressly that an agency that lacks administrative procedures to  
address inmate grievances regarding sexual abuse need not create such procedures in order to  
comply with the standard.  

Comments and Responses  

Comment.  Several State correctional agencies asserted that imposing a standard  
governing the exhaustion of administrative remedies would undermine or violate the Prison  
Litigation R  A).  eform Act (PLR  

R  not  A.  The PLR  not  esponse.  The final standard is  inconsistent with the PLR  A does  
require a State to  ather, the  impose any particular administrative exhaustion requirements.  R  
PLRA requires that an inmate exhaust “such administrative remedies as are available” before  
bringing an  A thus affords States  action under Federal law.  42 U.S.C. 1997e(a).  The PLR  a  
procedural defense in court by requiring inmates with grievances to satisfy such administrative  
exhaustion requirements as States may adopt.  Providing a State with an incentive to structure an  
administrative remedy in a particular manner would not relieve an inmate ofthe PLRA’s  
requirement that he or she exhaust whatever administrative remedies a State ultimately chooses  
to make available.  Furthermore, the PLR  not  A does  immunize from change any exhaustion  
requirements that States may adopt, nor does it bar the use of Federal financial incentives, such  
as the incentives provided by PR  to  to revise their requirements.  EA,  induce States  

Comment.  Several correctional agency commenters noted that they either do not have  
administrative remedy proceedings at all, or otherwise do not apply their administrative remedy  
proceedings to allegations or grievances involving sexual abuse.  Some such commenters, joined  
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by a number of advocacy organizations, suggested that administrative remedy procedures are not  
appropriate for grievances involving sexual abuse.  

Response.  Paragraph (a) of the final standard clarifies that an agency need not create  
administrative procedures to address grievances involving allegations of sexual abuse if it  
currently lacks such procedures.  This standard is meant to govern only the contours of  
administrative remedy procedures, due to  A, exhaustion of any such  the fact that under the PLR  
procedures is a prerequisite to access to judicial remedies.  The Department leaves to agency  
discretion whether to utilize such administrative remedies as part of its procedures to combat  
sexual abuse.  As noted in § 115.51 and its counterparts, agencies must provide multiple internal  
ways to report abuse, as well as access to an external reporting channel.  A grievance system  
cannot be the only method  and should not be expected to be the primary method  for inmates  
to report abuse.  Agencies should remain aware that inmates’  concern for confidentiality and fear  
of retaliation, whether or not well-founded, may discourage inmates from availing themselves of  
administrative remedies.  

An inmate in an agency that lacks any administrative remedies may proceed to court  
directly.  Accordingly, this standard is inapplicable to agencies that lack administrative remedy  
schemes.  Likewise, if an agency exempts sexual abuse allegations from its administrative  
remedies scheme, an inmate who alleges sexual abuse may proceed to court directly with regard  
to such allegations, and this standard would not apply.  Some agencies exempt sexual abuse  
allegations from their remedial schemes entirely, such as the West Virginia Division of  
Corrections,33  while others exempt only such allegations against staff, such as the City of New  
York Department of Correction.34  In the latter case, this standard would continue to apply to  
allegations against inmates.  

Comment.  Many advocates recommended that the final standard require that agencies  
not impose any time limit for submitting administrative grievances alleging sexual abuse.  These  
commenters opined that inmates may take months or even years to report sexual abuse, perhaps  
waiting until their abuser is no longer housed or posted in their vicinity.  Commenters stressed  
that the time limits would pose particular difficulties for juveniles, who may be more hesitant  
than adults to report abuse.  Some advocates recommended eliminating the deadline altogether,  
while others suggested that if a deadline were required, it should be 180 days.  

The 90-day extension provision received significant criticism.  Advocates asserted that  
obtaining the documentation required by the proposed standard to justify such an extension  
would be difficult at best and often impossible.  Many correctional agency commenters agreed  
with advocates that the 90-day extension was unworkable.  One State correctional agency  
commented that such a requirement might well subject its counselors and mental health  
providers to complaints and lawsuits for failing to provide requested documentation in a timely  
manner.  

R  comments  this issue, the Department has  esponse.  After considering the many  on  
revised the standard to require that agencies not impose any time limit on the filing of a  
grievance alleging sexual abuse.  While some inmates will submit false grievances, it is unlikely  
that the number of such false grievances will rise appreciably if an inmate is granted more time  
to submit a grievance regarding sexual abuse.  Even in an agency with a 20-day limit, an inmate  

33  See W.Va. Code 25  1A  2(c); White v.  Haines, 618 S.E.2d 423, 431 (W. Va. 2005).  
34  See City of New York Department of Correction, Directive 3375R A, at 2 (2008), available at  
http://www.nyc.gov/html/doc/downloads/pdf/3375R A.pdf.  
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who is inclined to invent an incident of sexual abuse could simply allege that it occurred within  
20 days.  The Department found merit in comments that expressed concern that inmates may  
require a significant amount of time in order to feel comfortable filing a grievance, and might  
need to wait until their abuser is no longer able to  equiring the removal of time limits  retaliate.  R  
increases the ability of such inmates to obtain legal redress and increases the chance that  
litigation will play a beneficial role in ensuring that correctional systems devote sufficient  
attention to combating sexual abuse.  

The Department considered revising the standard to allow a lengthy time limit, such as  
180 days, but concluded that no interest is served by allowing the filing of grievances up until  
that point but not beyond.  Importantly, one key time limit will still apply: The statute of  
limitations.  Federal suits filed against State officials under 42 U.S.C. 1983 are governed by the  
general State personal injury statute of limitations, see Owens v.  Okure, 488 U.S. 235 (1989),  
which in the vast majority of States is three years or less.35  Paragraph (b)(4) clarifies that this  
standard does not restrict an agency’s ability to defend a lawsuit on the ground that any  
applicable statute of limitations has expired.  Thus, if the applicable State statute of limitations is  
three years, an inmate who files a grievance alleging that abuse occurred four years ago will be  
unable to seek judicial redress after exhausting administrative remedies if the agency asserts a  
statute of limitations defense.  The statute of limitations provides a backstop against the filing of  
stale claims, as it does for analogous claims of sexual abuse experienced in the community at  
large.  

Paragraph (b)(2) has been added to make clear that paragraph (b)(1) applies only to those  
portions of a grievance that actually involve allegations of sexual abuse.  In other words, if an  
agency applies time limits to grievances that do not involve allegations of sexual abuse, inmates  
may not circumvent those timelines by including such allegations in a grievance that also alleges  
sexual abuse.  

Comment.  Several advocacy groups recommended that the final standard mandate that  
agencies allow inmates to submit a formal grievance without first requiring them to avail  
themselves of informal grievance processes.  Commenters noted that, in cases where an inmate  
alleges sexual abuse by a staff member, informal resolution may require the inmate to interact  
with the perpetrator or with a person who may be complicit in the abuse.  

R  to  aesponse.  The final standard prohibits requiring inmates  seek informal resolution of  
grievance alleging sexual abuse as a prerequisite to submitting a formal request for  
administrative remedies.  Informal resolution typically requires the inmate to discuss the subject  
of the grievance with staff.  In the case of sexual abuse, this process is unlikely to resolve the  
grievance, and may force the inmate to discuss the grievance with the abuser or with a staff  
member who works closely with the abuser.  

Comment.  Several advocates recommended that the final standard require that agencies  
ensure that inmates may file grievances without having contact with their alleged abusers.  

Response.  The final standard makes clear that agencies shall establish procedures  
pursuant to which inmates can submit grievances alleging sexual abuse to staff members who are  

35  See Martin A. Schwartz, 1 Section 1983 Litigation § 12.02[B][5] (2007 ed.).  Several courts of appeals have held  

that the same statute of limitations should apply to actions against Federal officials filed under  Bivens v. Six  

Unknown Named  Agents of the Federal Bureau of Narcotics, 403 U.S. 388 (1971).  See Kelly v. Serna, 87 F.3d  

1235, 1238 (11th Cir. 1996) (citing cases).  
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not subjects of the complaint, and that such grievances may not be referred to any subject of the  
complaint.  These explicit protections will help ensure that inmates are not dissuaded from  
submitting grievances following sexual abuse, and that staff members who are subjects of such  
grievances cannot influence the administrative process that ensues.  

Comment.  Few comments were received on the elements of the proposed standard that  
governed the amount of time to resolve administrative grievances involving allegations of sexual  
abuse.  A few commenters believed the timeframe was too long, while one State correctional  
agency recommended extending the presumptive time limit from 90 days to 100.  

Response.  The final standard retains the basic structure of this provision, with certain  
changes.  Paragraph (d)(2) clarifies that the 90-day time period does not include time consumed  
by inmates “in preparing any administrative appeal,” rather than merely “in appealing any  
adverse ruling.”  The revised language is more accurate and inclusive, because in some cases  
inmates may appeal rulings that are not necessarily or entirely “adverse,” but that do not afford  
the inmate the full remedy sought.  

The Department added paragraph (d)(4) in the final standard to address comments that  
the proposed standard, as written, could be interpreted to mean that a grievance might not be  
considered exhausted if a correctional agency adopted the 90/160-day time limits but  
nevertheless failed to timely respond to a grievance alleging sexual abuse.  Paragraph (d)(4)  
makes clear that, when an agency fails to respond to an administrative grievance alleging sexual  
abuse according to its guidelines, an inmate may consider that failure a denial at the  
corresponding level of administrative review, including at the final level (in which case, the  
inmate may consider the absence of a timely response as the final agency decision for purposes  
of exhaustion).  

Comment.  Several agency commenters stated that the proposed standard’s requirement  
that an agency treat any notification of an alleged sexual assault as a grievance, regardless of the  
method by which notification was made (other than by notification by a fellow inmate), would  
pose administrative difficulties, particularly when such notification came from a third party.  
Commenters suggested that it would be burdensome and impracticable to require staff to  
complete a grievance form on behalf of an inmate whenever staff learns of an allegation of  
sexual abuse.  

Conversely, several commenters supported a requirement that agencies treat any  
notification of alleged sexual assault as a grievance, including notifications by other inmates.  
These commenters stated that complicated administrative processes could frustrate the ability of  
victims of sexual abuse to exhaust their remedies and seek redress in court.  Commenters noted  
that difficulties in filing and exhausting grievances were particularly acute for complaints  
involving sexual abuse.  Further, many commenters (including correctional agency commenters)  
noted that juveniles may be more susceptible to peer pressure or other factors that might dissuade  
them from pursuing a valid grievance alleging sexual abuse.  These commenters expressed  
concern over the provision in the proposed standard that allowed agencies not to treat a  
notification as a grievance if the alleged victim requests that it not be processed as such.  

R  not  to  any notification  aesponse.  The final standard does  require agencies  treat  as  
grievance.  Rather, paragraph (e)(1) provides that third parties shall be allowed to submit such  
grievances on behalf of inmates (and to assist inmates in submitting grievances alleging sexual  
abuse).  If a third party files such a request on behalf of an inmate, the facility may require as a  
condition of processing the request that the inmate agree to have the request filed on his or her  
behalf, and may also require the inmate to pursue personally any subsequent steps in the  
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administrative remedy process.  If the inmate declines to have the request processed on his or her  
behalf, the standard requires that the agency document the inmate’s decision.  

With regard to juvenile facilities, the final standard requires that agencies accept third-
party grievances submitted by parents or guardians regardless ofthe juveniles’ acquiescence.  
This revision addresses concerns that juveniles may be particularly reluctant to agree to the filing  
of a grievance by a third party.  Because parents and guardians represent reliable sources for  
such complaints, it is appropriate to require their complaints to be treated as grievances, even  
where the juvenile requests otherwise.  

The Department is sympathetic to agency concerns that the requirement in the proposed  
standard was impractical.  In light of other changes to the proposed standard, there is less need to  
require that a third-party notification be treated as a grievance.  By requiring that agencies not  
impose a deadline on submitting an administrative grievance alleging sexual abuse, allowing  
third parties to submit grievances on an inmate’s behalf, allowing third parties to assist inmates  
in filing their own grievances, and requiring agencies to implement procedures to avoid the  
submission or referral of complaints to their subjects, the Department has made it significantly  
easier for sexual abuse grievances to be filed by the victim or by someone acting expressly on  
the victim’s behalf.  As a result ofthese changes, the Department concludes that it is no longer  
worthwhile to require agency staff to file grievances whenever they hear of an allegation.  

Comment.  Some commenters expressed concern that inmates may attempt to circumvent  
otherwise applicable rules by piggybacking grievances that are governed by those rules onto  
allegations involving sexual abuse, which may be treated differently.  

Response.  The final standard addresses this concern in three places.  As noted above,  
paragraph (b)(2) states that the agency may apply otherwise applicable time limits on any portion  
ofa grievance that does not allege an incident ofsexual abuse.  The addition of“any portion of”  
in paragraph (d)(1) makes clear that the 90-day time limit applies only to those portions of  
grievances that actually allege sexual abuse.  These changes ensure that inmates cannot  
circumvent stricter deadlines for grievances that do not involve sexual abuse by bootstrapping  
such grievances onto a grievance that also alleges sexual abuse.  Finally, paragraph (f)(2)  
clarifies that only the portion of a grievance that involves an allegation of substantial risk of  
imminent sexual abuse need be treated as an emergency grievance.  

Comment.  Some correctional agency commenters remarked that the emergency  
procedures required in these standards will be difficult to implement.  

Response.  The Department believes that the time limits in the emergency procedures  
provision are  M, these procedures are modeled on emergency  reasonable.  As noted in the NPR  
procedures already in place in several State correctional agencies.  Numerous correctional  
agencies (and many other commenters) emphasized the need for an immediate response to  
serious allegations of imminent sexual abuse, and this provision should assist such efforts.  

Comment.  The proposed standard, in paragraphs (d)(3) and (d)(4), would have permitted  
agencies to make an initial determination that an emergency grievance did not involve a  
substantial risk of imminent sexual abuse, and thereafter treat the grievance not as an emergency  
grievance but rather as an ordinary grievance.  Numerous commenters objected to this provision  
of the proposed standard, noting that agencies could make such an initial determination and thus  
not be required to provide an initial response within 48 hours or a final agency decision within 5  
calendar days.  These commenters expressed concern that this escape valve for agencies could  
essentially swallow the entire rule by allowing agencies to make an initial determination in  
response to any emergency grievance and thereafter ignore the truncated timelines designed to  
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address such grievances.  In cases in which the agency’s initial determination was erroneous,  
these commenters argued, the consequences could be disastrous for the inmate involved.  

R  to  all grievances alleging the  esponse.  The final standard requires the agency  treat  
substantial risk of imminent sexual abuse as emergency grievances, even if the agency  
determines that no such risk exists.  In the event the agency makes that determination, it shall  
document that decision, but it must do so within the timeframes required by the emergency  
grievance procedure.  

Comment.  Numerous commenters objected to paragraph (d)(5) of the proposed standard,  
noting that it would permit agencies to discipline inmates who submitted emergency grievances  
while fearing imminent sexual abuse, but where the agency determined that no such danger  
existed.  Commenters stated that such a rule would have a chilling effect on valid grievances,  
because inmates would fear reprisal if an agency made a factual determination that the grievance  
did not meet the threshold required for an emergency grievance, even where the inmate believed  
he or she was in danger.  Some commenters recommended that no disciplinary measures should  
be allowed.  

R  an  an  esponse.  Paragraph (g) of the final standard provides that  agency may discipline  
inmate for submitting a grievance alleging sexual abuse only where the agency can demonstrate  
that the inmate submitted the grievance in bad faith.  Upon reconsideration, the Department  
agrees that the proposed standard erred in allowing discipline whenever an emergency was found  
not to exist, without requiring a showing of bad faith.  

However, the Department declines to revise the standard to disallow disciplinary  
measures entirely.  Agencies should have the discretion to discipline inmates who are not victims  
of sexual abuse but who attempt to circumvent agency rules by making intentionally frivolous  
allegations.  Such allegations not only waste agency time and resources but also may make  
correctional officials more dubious about allegations of sexual abuse in general, which could  
lead to valid allegations receiving insufficient attention.  

Access  to  rt  Outside  Suppo Services  (§§ 115.53,  115.253,  115.353)  

Summary of Proposed Rule  

In the standard contained in the proposed rule, paragraphs (b) and (c) of §§ 115.22,  
115.222, and 115.322 required agencies to maintain or attempt to enter into memoranda of  
understanding or other agreements with community service providers that could provide inmates  
with confidential emotional support services related to sexual abuse.  The proposed standard also  
required agencies to maintain copies of agreements or documentation showing attempts to enter  
into agreements.  

Sections 115.53, 115.253, and 115.353 required agencies to provide inmates access to  
outside victim advocacy organizations for emotional support services related to sexual abuse,  
similar to  EC’sthe NPR  recommended standard.  The proposed standard required that such  
communications be as confidential as possible consistent with agency security needs.  In  
addition, the proposed standard required that juvenile facilities be instructed specifically to  
provide residents with access to their attorneys or other legal representation and to their families,  
in recognition of the fact that juveniles may be especially vulnerable and unaware of their rights  
in confinement. The proposed standard mandated that juvenile facilities provide access that is  
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reasonable (and, with respect to attorneys and other legal representation, confidential) rather than  
unimpeded.  

Changes in Final Rule  

The final standard includes several small changes.  
First, the language from § 115.22(b) and (c) and its counterparts has been moved into  

§ 115.53(c) and the latter’s counterparts.  Only one substantive change has been made in this  
area: The final standard requires all juvenile agencies to maintain or attempt to enter into  
memoranda of understanding or other agreements with community service providers that are able  
to provide residents with emotional support services related to sexual abuse.  The proposed  
standard had exempted juvenile agencies that were legally required to provide such services to  
all residents.  

Second, the final standard includes, in the standards for prisons/jails and juveniles, access  
to immigrant services agencies for persons detained solely for civil immigration purposes in  
State, local, and BOP facilities.  

Third, where the proposed standard required that the facility enable reasonable  
communications with such organizations “as confidential as possible, consistent with agency  
security needs,” the final standard requires that such communication be “in as confidential a  
manner as possible.”  The facility is also required to inform the victim of the extent to which  
communications will be monitored and the extent to which reports of abuse will be forwarded to  
authorities in accordance with mandatory reporting laws.  

Comments and Responses  

Comment.  As noted above, § 115.22 of the proposed standards appeared to cause  
confusion because it covered both agreements regarding outside reporting and agreements  
regarding support services for victims.  In addition, commenters were unclear as to how § 115.22  
interacted with § 115.53, given the topical overlap.  

Response.  For clarity, the subject matter covered by proposed standard § 115.22 has  
been moved into §§ 115.51 and 115.53, as appropriate.  

Comment.  Numerous nonprofit organizations and some inmates supported the  
requirement in the proposed standard that agencies maintain or attempt to enter into memoranda  
of understanding or other agreements with community service providers that could provide  
inmates with confidential emotional support services related to sexual abuse.  These  
organizations recommended that the agreements between correctional agencies and victim  
advocacy organizations clarify the services that the organizations can provide and the limits to  
confidentiality.  

R  are  best practice and will  esponse.  The Department agrees that such clarifications  a  
assist the facilities in meeting their obligation to inform victims of the extent to which reports of  
abuse will be forwarded to authorities in accordance with mandatory reporting laws.  As many  
service providers noted, affording victims the opportunity for confidential discussions with  
advocates will help them feel more supported and thus more likely to report abuse and cooperate  
with its investigation and prosecution.  
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Comment.  A few service providers recommended expanding this standard to include  
sexual harassment.  One organization also recommended requiring agreements with agencies that  
“help victims ofsexual abuse during their transition from incarceration into the community.”  

Response.  The Department welcomes agencies’  participation in these activities.  
However, the need is greatest with regard to victims of sexual abuse who are currently  
incarcerated.  Transitioning into the community is, of course, extremely important, but other  
programs currently exist to serve the needs of reentry more generally.  

Comment.  Some correctional agencies expressed concern that this standard could  
threaten the Victims of Crime Act (VOCA) funding of victim services organizations.  

Response.  Through a separate rulemaking process, the Department intends to propose  
removing the current ban on VOCA funding for treatment and rehabilitation services for  
incarcerated victims of sexual abuse.  In addition, even under current requirements, victim  
services organizations can use other funding to serve incarcerated victims without violating the  
VOCA requirements.  

Comment.  The AJA noted that many jails are in rural areas and do not have local  
agencies to assist.  

Response.  In such cases, the jail would need only to document its efforts to obtain such  
assistance and show that there are no local programs that can help.  

Comment.  One State juvenile justice agency recommended expanding the exception in  
proposed standard § 115.322, which required juvenile facilities to attempt to enter into  
memoranda of understanding with community service providers to provide residents with  
emotional support services related to sexual abuse.  The proposed standard contained an  
exception for facilities that were already legally required to provide such services; the  
commenter recommended excepting all agencies that in fact provide such services, whether or  
not they are legally required to do so.  

R  removes this exception.  A facility’s own support services  esponse.  The final standard  
may be helpful, but are inherently limited in this context  through no fault of their own  by  
being situated in and run by the facility in which the abuse occurred, and in which the abuser  
either lives or works.  Whether or not a facility provides such services, therefore, does not affect  
the need to allow access to outside support.  

Comment.  Most commenters, including some correctional agencies, expressed support  
for the requirement that agencies provide inmates with access to outside victim advocates for  
emotional support services related to sexual abuse.  Many advocates, inmates, and a United  
States Senator expressed concern regarding language in the proposed standard requiring  
confidentiality only if“consistent with agency security needs.”  These commenters noted that  
victims who receive confidential support are more likely to report their assault and cooperate  
with the investigation.  Some advocacy organizations proposed replacing that phrase with “to the  
extent allowed by the law.”  On the other hand, one sheriff’s department expressed concern  
about allowing confidential communications, because it might lead to incidents being reported to  
outside organizations without enabling the facility to learn of the incidents.  

Response.  The Department believes that it is important for victims to have access to  
confidential services.  The Department concludes that “consistent with agency security needs”  
should be removed because the broad phrasing could create a significant potential for overuse by  
agencies.  The final standard requires agencies to “enabl[e] reasonable communication between  
inmates and these organizations, in as confidential a manner as possible.”  The final standard  
does not add the phrase “to the extent allowed by law,” because it may be difficult for agencies  
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to ensure complete confidentiality with all forms of communication due to factors such as the  
physical layout of the facility or the use of automatic phone monitoring systems, which may be  
difficult to suspend for support calls without requiring the inmate to make a specific request.  

Comment.  Some advocacy groups also recommended that the juvenile standard include  
access to family members and opportunities for family involvement.  

Response.  While the Department welcomes agencies and victims service organizations  
who are able to integrate family members into the counseling process, the logistical challenges of  
doing so counsel against adding such a requirement to the standard.  

Comment.  Various inmates and one sheriff’s office expressed concerns with the logistics  
of allowing victims to contact outside support services.  Many facilities are set up with open  
phone banks in common day rooms, and the inmate would have to specifically request to use a  
private phone in order to make a completely confidential phone call.  

R  access  outside support services may involve surmounting  esponse.  Providing  to  
logistical hurdles, but the potential benefits of such access should make the effort worthwhile.  
The National Resource Center for the Elimination of Prison R  to  ape is available  help facilities  
develop ways to provide such access.  

The Department encourages agencies to establish multiple avenues for inmate victims of  
sexual abuse to contact external victim services agencies.  While not ensuring optimal privacy,  
phones may provide the best opportunity for inmates to seek help in a timely manner.  Privacy  
concerns may be allayed through other methods of contacting outside organizations, such as  
allowing confidential correspondence, opportunities for phone contact in more private settings,  
or the ability of the inmate to make a request to contact an outside victim advocate through a  
chaplain, clinician, or other service provider.  

Comment.  Another inmate stated that, because he is incarcerated for a sex crime, he was  
not able to receive assistance from a sexual assault services provider.  

Response.  The Department expects that organizations that enter into such memoranda of  
understanding should help victims of sexual abuse without regard to whether they may have  
perpetrated sexual abuse in the past.  

Comment.  One inmate expressed a preference for in-person counseling.  
R  aware that some correctional systems have been able to  esponse.  The Department is  

offer in-person counseling, and encourages systems to consider doing so.  However, logistical  
challenges militate against making this a requirement in the standard.  

Comment.  One State juvenile justice agency recommended that contact with outside  
services be at the discretion of agency mental health staff.  

Response.  The purpose of this standard is for victims to be able to reach out for help  
without seeking staff approval, which may require disclosing information to staff that the  
resident may prefer, at least for the time being, to remain confidential.  

Comment.  A regional jail association recommended providing specific actions or  
checklists to help guide auditors.  

Response.  The National Resource  ape will do  Center for the Elimination of Prison R  so.  
Comment.  Some advocacy organizations commented that the Department should adopt  

NPREC supplemental immigration standard ID-8, which would require agencies with  
immigration detainees to provide those individuals with access to community service providers  
that specialize in immigrant services, as well as supplemental standard ID-1, which would  
mandate agreements or memoranda of understanding with these organizations.  These  
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commenters noted that immigration detainees who suffer from sexual abuse may have unique  
needs that only specialized service providers can meet.  

Response.  The Department agrees that agencies covered by these standards should  
provide immigration detainees with access to service providers that can best meet their needs.  
The final standards require that State, local, or BOP facilities that detain individuals solely for  
civil immigration purposes provide those individuals with access to immigrant services agencies.  
It also requires agencies to enter into, or attempt to enter into, agreements with organizations that  
provide these services.  

Third-Party Reporting  (§§ 115.54,  115.154,  115.254,  115.354)  

Summary of Proposed Rule  

The standard contained in the proposed rule required facilities to establish a method to  
receive third-party reports of sexual abuse and to distribute publicly information on how to report  
sexual abuse on behalf of an inmate.  In addition, the proposed standard required juvenile  
facilities to distribute such information to residents’  attorneys and parents or legal guardians.  

Changes in Final Rule  

The final standard includes the proposed requirements and adds sexual harassment to its  
scope.  The final standard also references “agency” instead of“facility.”  

Comments  and Responses  

Comment.  A State association of juvenile justice agencies commented that the  
requirement to distribute information on reporting to the residents’  attorneys and their parents or  
legal guardians would significantly increase postage expenses and suggested instead that the  
information could be posted on a facility’s website.  

Response.  This standard does not require mailings.  The agency may, in its discretion,  
make such information readily available through a website, postings at the facility, printed  
pamphlets, or other appropriate means.  

Comment.  Some advocacy groups for juveniles recommended adding other family  
members to the list of people who will receive this information, because it is common for youth  
in juvenile facilities to have been raised by grandparents or other family members.  

Response.  The Department encourages facilities to provide notice to other family  
members at its discretion, but believes that requiring the provision of such notice to parents and  
legal guardians, plus attorneys, is sufficient for the purposes of a national standard.  

Comment.  Some advocacy organizations recommended adding sexual harassment to this  
standard.  

Response.  Because sexual harassment can lead to further abusive behavior, the  
Department agrees that it is appropriate to allow third parties to report incidents of sexual  
harassment, as well as sexual abuse, and has made this change.  

Staff  and Agency Reporting Duties  (§§ 115.61,  115.161,  115.261,  115.361)  
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Summary of Proposed Rule  

The standard contained in the proposed rule required that staff be trained and informed  
about how to properly report incidents of sexual abuse while maintaining the privacy of the  
victim.  The proposed standard also required that staff immediately report (1) any knowledge,  
suspicion, or information regarding incidents of sexual abuse that take place in an institutional  
setting, (2) any retaliation against inmates or staff who report abuse, and (3) any staff neglect or  
violation of responsibilities that may have contributed to the abuse.  The proposed standard also  
required that the facility report all allegations ofsexual abuse to the facility’s designated  
investigators, including third-party and anonymous reports.  

Changes in Final Rule  

The final standard includes several small changes.  In paragraph (a), the staff reporting  
requirements have been expanded to add sexual harassment, in addition to sexual abuse.  This  
paragraph no longer refers to incidents that occur in an “institutional setting,” but rather refers to  
incidents that occurred in a “facility, whether or not it is part ofthe agency.”  In §§ 115.61(e),  
115.261(e), and 115.361(f), the final standard requires that the facility report all allegations of  
sexual harassment, as well as sexual abuse, to the facility’s designated investigators.  

In paragraph (b) of §§ 115.61, 115.161, and 115.261, and in paragraph (c) of § 115.361,  
the Department has clarified the exception that allowed staff to reveal information relating to a  
report ofsexual abuse to “those who need to know, as specified in agency policy, to make  
treatment, investigation and other security and management decisions.”  The Department has  
replaced “those who need to know” with “to the extent necessary” in order to clarify that staff  
should not share information relating to a sexual abuse report unless necessary for the limited  
purposes listed in the rule.  

In §§ 115.61(c) and 115.261(c), the final standard requires medical and mental health  
practitioners to inform inmates and residents of“the limitations ofconfidentiality,” as well as of  
their duty to report.  

For precision and consistency, the Department has qualified “victim” with “alleged” in  
§§ 115.61(d), 115.161(c), 115.261(d), and 115.361(d).  

Finally, the Department has made several changes to § 115.361(e)(3).  The final standard  
no longer requires that courts retaining jurisdiction over a juvenile be notified of any allegations  
of sexual abuse.  Rather, it requires that, where a court retains jurisdiction over an alleged  
juvenile victim, the juvenile’s attorney or other legal representative ofrecord be notified within  
14 days of receiving the allegation.  

Comments and Response  

Comment.  Several commenters recommended that the standard apply to reports relating  
to sexual harassment as well as sexual abuse.  

R  Sexual harassment  be  predictor of and precursor  sexual abuse, and  esponse.  can  a  to  
should be brought to the attention of agency and facility leadership who can determine the  
appropriate response, if any.  The final standard therefore mandates that staff be required to  
report any knowledge, suspicion, or information regarding an incident of sexual harassment that  
occurred in a facility, retaliation against inmates or staff who reported such an incident, and any  
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staff neglect or violation of responsibilities that may have contributed to an incident of sexual  
harassment.  In addition, the final standard requires that facilities report allegations of sexual  
harassment to their designated investigators.  

Comment.  A State juvenile justice agency noted that the phrase “institutional setting” is  
undefined and recommended replacing it with “facility.”  

R  The Department agrees, and has changed §§ 115.61(a), 115.261(a), and  esponse.  
115.361 to clarify that staff must report any knowledge, suspicion, or information regarding an  
incident of sexual abuse or sexual harassment that occurred in a facility, whether or not it is part  
of the agency.  

Comment.  Several commenters requested that the standard allow for greater  
confidentiality between inmates and medical and mental health staff.  A State child services  
agency observed that the requirement that clinicians disclose their duty to report before  
providing services could have a chilling effect on youth’s willingness to report, and may prevent  
necessary investigation and treatment.  An advocacy group recommended that the standards  
afford inmates an opportunity to speak confidentially with medical and mental health staff about  
sexual abuse.  Other advocacy groups recommended removing the requirement under  
§§ 115.61(c), 115.161(c), and 115.261(c) that medical and mental health practitioners report  
sexual abuse unless otherwise precluded by State or Federal law.  Instead, these commenters  
would require practitioners to determine whether, consistent with Federal, State, or local law and  
the standards of their professions, they are required to report sexual abuse and to disclose these  
reporting requirements to patients.  In addition, these groups requested that the standards compel  
providers to inform patients of any duty to report, as well as the limits of confidentiality, both at  
the initiation ofservices “and each time the practitioner makes the determination that he or she is  
required or permitted to breach confidentiality.”  Finally, these organizations would add  
language requiring that the agency specify in a written policy the extent ofhealth care providers’  
obligations to report sexual abuse.  

R  The Department agrees with  that it is essential that victims of  esponse.  commenters  
sexual abuse feel comfortable seeking medical and mental health care services, and recognizes  
that some individuals may choose not to do so upon learning oftheir provider’s duty to report.  
However, it is also critical that incidents of sexual abuse be brought to the attention of facility  
and agency staff to enable the appropriate response measures detailed elsewhere in these  
standards.  The Department has therefore maintained the reporting requirement for medical and  
mental health practitioners, unless otherwise precluded by law.  Because this language is  
preserved, a requirement that the agency specify in a written policy the extent of health care  
providers’  obligations to report sexual abuse is unnecessary.  The Department has, however,  
accepted the commenters’  recommendation that practitioners be required to inform patients of  
“the limitations ofconfidentiality,” as well as of the practitioners’  duty to report, in order to  
emphasize that, while inmates should never be discouraged from reporting abuse, they must  
understand that correctional medical and mental health practitioners cannot ensure complete  
confidentiality.  

Comment.  Advocates also recommended adding language to §§115.61(b), 115.161(b),  
and 115.261(b) to clarify that personnel who need to receive information related to a sexual  
abuse report in order to make treatment, investigation, and other security and management  
decisions shall receive only the information necessary for them to perform their job functions  
safely and effectively.  These commenters stated that the fact that a staff member needs some  
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information about a sexual abuse report does not mean that all such information must, or should,  
be shared.  

R  The Department agrees that it is important  limit,  the  possible, the  esponse.  to  to  extent  
information shared relating to a sexual abuse report.  An individual who needs to know certain  
information relating to a sexual abuse report should receive only the information necessary to  
make treatment, investigation, and other security and management decisions  and no more.  The  
Department has therefore replaced the phrase “other than those who need to know” under  
§§ 115.61(b), 115.161(b), 115.261(b), and 115.361(c) with “other than to the extent necessary.”  
This revision makes clear that the standard requires facilities to prohibit the sharing of any more  
information than is necessary to make treatment, investigation, or other security and management  
decisions.  

Comment.  One State correctional agency recommended clarifying that the facility head  
is the person responsible for ensuring that all allegations of sexual abuse, including third-party  
and anonymous reports, are reported to appropriate investigative staff.  

R  The Department does  believe clarification is necessary.  To the extent the  esponse.  not  
facility head is responsible for all facility operations, he or she is responsible for ensuring that  
allegations are reported appropriately.  The facility head may, of course, delegate responsibilities  
to other supervisory staff who ultimately report to the facility head.  

Comment.  An inmate and an advocacy organization recommended that agencies be  
required to take disciplinary action against staff who do not report their knowledge, suspicion, or  
information relating to sexual abuse.  

Response.  The Department agrees that discipline may be warranted in such contexts, but  
believes that is adequately addressed under §§ 115.76, 115.176, 115.276, and 115.376, which  
govern disciplinary sanctions for staff.  That standard provides, in paragraph (a), that “[s]taff  
shall be subject to disciplinary sanctions up to and including termination for violating agency  
sexual abuse or sexual harassment policies.”  

Comment.  A State office ofjuvenile justice suggested replacing “promptly” with  
“immediately” under §115.361(e)(1), because “promptly” is ambiguous and subject to  
interpretation.  

Response.  The Department trusts that facilities will accurately interpret “promptly” to  
mean “without delay.”  

Comment.  One commenter recommended that States pursue and investigate allegations  
of violence against children through the relevant agency, such as child welfare agencies, that  
investigate analogous allegations in the community.  

Response.  Each State has its own reporting system for allegations of child abuse and  
neglect, and the final standard requires agencies and staffto comply with the State’s child abuse  
reporting laws.  The final standard allows States appropriate discretion in determining which  
agency conducts the investigation; a bright-line rule requiring a child welfare agency to conduct  
the investigation would not necessarily ensure that investigations are conducted optimally.  

Comment.  Several commenters raised concerns about § 115.361(e)(3).  State juvenile  
justice agencies urged clarification that notice to the court is required only where the court  
retains jurisdiction over an alleged juvenile victim, rather than jurisdiction over an alleged  
juvenile perpetrator, in order to avoid undermining the alleged perpetrator’s due process rights.  
The same commenters questioned the value of court notification of unsubstantiated allegations.  
One agency asked whether notice to a juvenile’s attorney is required; an advocacy group  
recommended that such notification be required to facilitate post-dispositional representation.  
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Response.  The final standard clarifies that the notification requirement in § 115.361(e)(3)  
applies only to alleged victims, not alleged perpetrators.  The Department agrees that where a  
court retains jurisdiction over an alleged juvenile victim, notifying the juvenile’s attorney or  
other legal representation of record of the allegation is appropriate, and has added this  
requirement.  Given this revision, the Department concludes that court notification is no longer  
necessary.  The Department has therefore replaced the court notification requirement under  
§ 115.361(e)(3) with a requirement that, where a juvenile court retains jurisdiction over an  
alleged juvenile victim, the facility must report an allegation ofsexual abuse to the juvenile’s  
attorney or other legal representative of record within 14 days of receiving the allegation.  

Comment.  A coalition of juvenile advocacy organizations proposed revising the  
parent/guardian notification exception in § 115.361(e)(1) from “unless the facility has official  
documentation showing the parents or legal guardians should not be notified” to “unless the  
facility has official documentation of parental termination, or has notice of other circumstances  
related to a youth’s physical or emotional well-being which indicate that parents or legal  
guardians should not be notified.”  

Response.  The Department concludes that requiring “official documentation”  
appropriately defines the scope of agency discretion, and helps ensure that decisions will be  
objective and not influenced by a desire to withhold information that could reflect poorly upon  
the facility.  

Comment.  A number of advocates expressed concern that the proposed standard fails to  
provide guidance regarding age of consent laws as they relate to how juvenile facilities should  
handle the reporting of incidents of voluntary sexual contact between residents.  

R  concerns  addressed under the staff training  esponse.  The Department believes these  are  
requirements of § 115.331, which requires specific training on, among other topics,  
distinguishing between consensual sexual contact and sexual abuse between residents, relevant  
laws regarding the applicable age of consent, and how to comply with relevant laws related to  
mandatory reporting of sexual abuse to outside parties.  

Agency Pro  ntectio Duties  (§§ 115.62,  115.162,  115.262,  115.362)  

The Department has added this standard, which did not appear in the proposed rule, in  
order to make explicit what was implicit in the proposed rule: That an agency must act  
immediately to protect an inmate whenever it learns that he or she faces a substantial risk of  
imminent sexual abuse.  

Repo  to  nfinement  Facilities  (§§ 115.63,  115.163,  115.263,  115.363)  rting  Other  Co  

Summary of Proposed Rule  

The standard contained in the proposed rule (numbered as §§ 115.62, 115.162, 115.262,  
and 115.362) required that a facility that receives an allegation that one of its inmates was  
sexually abused at another facility must inform that other facility of the allegation within 14  
days.  The proposed standard also required the facility receiving the information to investigate  
the allegation.  
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Changes in Final Rule  

The Department has made several small changes to this standard.  In order to ensure that  
facilities report allegations promptly, the Department has removed reference to the 14-day  
timeframe in paragraph (a) and has added a new paragraph (b) requiring that such notification be  
provided as soon as possible, but no later than 72 hours after receiving the allegation.  The final  
standard no longer requires that notification be in writing.  

In paragraph (a), the Department has removed the word “central” from the phrase, “the  
head ofthe facility or appropriate central office ofthe agency.”  In the paragraph formerly  
designated as (b), now designated as (d), the Department has replaced “central office” with  
“agency office.”  

The Department intends for all facilities, including community confinement facilities, to  
report allegations of sexual abuse occurring at any other facility.  Accordingly, in § 115.263, the  
Department has replaced the phrase “while confined at another community corrections facility”  
with “while confined at another facility.”  

In § 115.163, the Department has replaced the phrase “while confined at another facility  
or lockup” with “while confined at another facility,” to clarify that the definition offacility  
includes lockups.  

Comments and Responses  

Comment.  Numerous commenters, including both advocacy groups and correctional  
agencies, recommended shortening the 14-day timeframe.  Several commenters suggested  
replacing “Within 14 days of. . .” with “Immediately upon . . .”  One advocacy group  
recommended requiring that verbal notice be provided within one business day, followed by  
notice in writing within three business days.  However, one county probation department  
recommended extending the timeframe by allowing for a written report within 30 days, noting  
that there may be occasions where the initial fact-gathering takes additional time, especially if  
the complaint is against the facility manager.  

R  The Department is persuaded that a 14-day timeframe for reporting to other  esponse.  
facilities is too long, and that facilities should be required to report allegations of sexual abuse  
occurring at other facilities to those facilities as soon as possible to encourage and facilitate a  
prompt investigation.  The Department has therefore revised the standard to require that facilities  
provide notification as soon as possible, but no later than 72 hours after receiving an allegation.  
Because written notification may not be as prompt as other means of notification, the  
Department has removed the requirement that notification be in writing.  Facilities are  
encouraged, however, to document such notification in writing as a supplement to other  
notification.  

Comment.  Several commenters expressed concern about the logistics of the notification  
requirement in paragraph (a).  A juvenile detention center and an association of juvenile justice  
administrators remarked that they would not necessarily be able to identify the appropriate  
investigative staff at the other facility, and did not believe they should have to attempt to do so.  
A county sheriff’s office suggested clarifying that notification be made to the other facility’s  
PREA coordinator.  

Response.  Commenters’  confusion about whom to contact may stem from the reference  
to the “appropriate central office.”  The Department has therefore removed the term “central”  
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from the phrase “appropriate central office ofthe agency” in paragraph (a), and has replaced  
“central” with “agency” in paragraph (c).  The Department has also removed the word “central”  
from § 115.61(e)(1).  

The Department does not expect facilities to be able to identify the appropriate  
investigative staff, especially at facilities operated by other agencies.  Where a facility is  
uncertain about whom to contact, it may simply contact the facility head.  

Staff First  Responder  Duties  (§§ 115.64,  115.164,  115.264,  115.364)  

Summary of Proposed Rule  

The standard contained in the proposed rule (numbered as §§ 115.63, 115.163, 115.263,  
and 115.363) set forth staff first responder responsibilities, recognizing that staff must be able to  
adequately counsel victims while maintaining security and control over the crime scene so that  
any physical evidence is preserved until an investigator arrives.  Specifically, the standard  
required that the first responder separate abuser and victim, seal and preserve any crime scene,  
and request that the victim not take any actions that could destroy physical evidence.  Where the  
first staff responder is not a security staff member, the proposed standard required that the  
responder be required to request that the victim not take any actions that could destroy physical  
evidence, and then notify security staff.  

Changes in Final Rule  

The Department has made several clarifying changes to this standard.  The Department  
has removed the phrase “within a time period that still allows for the collection ofphysical  
evidence” from paragraph (a) and added language to paragraphs (a)(3) and (a)(4) stating: “Ifthe  
abuse occurred within a time period that still allows for the collection of physical evidence.”  

The Department has replaced “seal and preserve any crime scene” in paragraph (a)(2)  
with “preserve and protect any crime scene,” which is more appropriate for non-law-enforcement  
staff members, and has clarified that any evidence must be preserved until appropriate steps can  
be taken to collect it.  In paragraph (a)(3), the Department has clarified that victims must be  
instructed to avoid actions that could destroy physical evidence, such as urinating or defecating,  
only where appropriate given the incident alleged.  The Department has also added a new  
paragraph (a)(4), which requires the responder to ensure that the abuser not take any actions that  
could destroy physical evidence.  

Finally, the Department has clarified that the standard applies after learning “ofan  
allegation” that an inmate was sexually abused, and, as elsewhere in the final standards, has  
qualified “victim” with “alleged.”  

Comments and Responses  

Comment.  Two advocacy groups expressed concern over the phrase “within a time  
period that still allows for the collection ofphysical evidence,” noting that physical evidence  
may persist for a long time and urging that staff assume that evidence may still be available in all  
cases.  
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Response. The Department agrees that paragraph (a)(1), which requires the first 
responder to separate the alleged victim and the alleged abuser, and paragraph (a)(2), which 
requires that any crime scene be protected until appropriate steps can be taken to collect any 
evidence, should not be contingent upon the amount of time that has passed between the alleged 
incident of sexual abuse and the allegation. However, the Department remains of the view that it 
is appropriate to request that the alleged victim, and ensure that the alleged abuser, not take 
certain actions such as brushing teeth, urinating, or drinking only when the abuse occurred 
within a time period that still allows for the collection of physical evidence. Accordingly, the 
Department has removed the phrase “within a time period that still allows for the collection of 
physical evidence” from paragraph (a) and has added comparable language to paragraphs (a)(3) 
and (a)(4). 

Comment. An inmate recommended that the final standard require that first responders 
make arrangements to have the victim transported within 4-6 hours of notification for screening, 
evidence collection, and treatment for sexually transmitted diseases. 

R  The Department agrees that it is critical that victims receive emergencyesponse. 
medical care after an incident of sexual abuse, but believes that this need is adequately addressed 
under §§ 115.82, 115.182, 115.282, and 115.382. 

Comment. A State juvenile justice agency recommended that § 115.364(c) remove 
smoking from the list of activities that victims should be requested to avoid post-incident. The 
commenter suggested that references to smoking would be inapplicable in juvenile facilities. 

R  Because juveniles sometimes able to smuggle contraband cigarettes intoesponse. are 
facilities, the Department has retained language requiring first responders to request alleged 
juvenile victims and abusers not to take any actions that could destroy physical evidence, 
including smoking. 

Comment. A county juvenile justice agency suggested that this standard conflicts with 
§ 115.351(e), which requires agencies to provide a method for staff to privately report sexual 
abuse and sexual harassment of residents. The commenter inquired whether a staff member 
could choose to abandon the responsibilities outlined in this standard and privately report the 
matter instead. 

R  The requirement that agencies provide a method for staff to privately reportesponse. 
sexual abuse and sexual harassment of residents is consistent with the staff first responder duties 
outlined in this standard. By “first responder,” the Department means the first security staff 
member to respond to a report of sexual abuse. The first responder need not be the same staff 
member who initially reports the allegation. For example, if a staff member privately reports 
alleged sexual abuse to an investigator pursuant to §§ 115.51, 115.151, 115.251, or 115.351, the 
investigator would then initiate protocols for responding to the allegation, including assigning 
appropriate staff to fulfill the requirements set out in §§ 115.64, 115.164, 115.264, and 115.364. 

C o  nserdinated Respo  (§§ 115.65, 115.165, 115.265, 115.365) 

Summary of Proposed Rule 

The standard contained in the proposed rule (numbered as §§ 115.64, 115.164, 115.264, 
and 115.364) required a coordinated response among first responders, medical and mental health 
practitioners, investigators, and facility leadership whenever an incident of sexual abuse occurs. 
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Changes in the Final Rule  

The final standard requires the development of a written institutional plan to coordinate  
responses.  

Comments and Responses  

Comment.  NPRM Question 25 asked whether the proposed standard provided sufficient  
guidance as to how compliance would be measured.  Many commenters, including both agency  
commenters and advocacy organizations, suggested that having a written plan would be a good  
way to assess compliance.  Other suggestions included documentation of responses or meeting  
minutes.  

Response.  After reviewing the responses to this question, the Department concludes that  
requiring a written plan would be the simplest and most effective way to document compliance,  
and has revised the standard accordingly.  

Comment.  Former members of the NPREC recommended that specific details be added  
to the standard, such as a list of actions to be coordinated, and that victim advocates be included  
where the victim is a juvenile.  

R  not  to  set  to  esponse.  The Department believes that it is  necessary  specify the  of actions  
be coordinated.  As a general guide to ensuring that the victim receives the best possible care and  
that investigators have the best chance of apprehending the perpetrator  and as noted in the  
discussion of this standard in the NPR  the Department recommends, but does  mandate,  M  not  
coordination ofthe following actions, as appropriate: (1) assessing the victim’s acute medical  
needs, (2) informing the victim of his or her rights under relevant Federal or State law, (3)  
explaining the need for a forensic medical exam and offering the victim the option of undergoing  
one, (4) offering the presence of a victim advocate or a qualified staff member during the exam,  
(5) providing crisis intervention counseling, (6) interviewing the victim and any witnesses, (7)  
collecting evidence, and (8) providing for any special needs the victim may have.  The use of  
victim advocates is discussed in response to the comments on § 115.21 and its counterparts.  

Comment.  Other advocate commenters recommended that the Department specifically  
require formal coordinated response teams and that the written plan include a specific list of staff  
positions that make up the teams and their duties.  

Response.  While facilities are encouraged to formalize the composition of their response  
teams, the Department believes that it is not necessary to mandate a specific list of staff positions  
and duties, which may change based upon experience and personnel adjustments.  

Comment.  Many agency commenters supported the standard, but some expressed  
concerns. One agency commenter suggested that the eight actions to be coordinated might fall  
exclusively within the purview of the outside criminal investigating agency.  

Response.  This standard would not require any agency to take actions outside the scope  
of its own authority, but only to coordinate with all responders involved.  

Comment.  Another agency commenter requested a definition of“first responder.”  
R  term  have its usual meaning: the staff  esponse.  The Department intends for this  to  

person or persons who first arrive at the scene of an incident.  
Comment.  One correctional agency stated that the use of a sexual assault response team  

should be a recommendation rather than a mandate.  
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R  M, this standard  modeled after coordinated sexual  esponse.  As noted in the NPR  was  
assault response teams  Ts), which  widely accepted  a  to  (SAR  are  as  best practice for responding  
rape and other incidents of sexual abuse.  However, whether a facility formally designates its  
responders as  SAR  at  M, agencies  encouraged  a  T is  its discretion.  As noted in the NPR  are  to  
work with existing community SARTs or may create their own plan for a coordinated response.  

Comment.  In response to  M Question 25, which asked whether this standard  NPR  
provided sufficient guidance as to how compliance would be measured, many commenters,  
including agency commenters and advocacy organizations, suggested that the existence of a  
written plan should constitute compliance.  Other suggestions recommended using  
documentation of responses or meeting minutes as proof of compliance.  

R  to  a written institutional plan to  esponse.  The final standard requires facilities  develop  
coordinate responsive actions.  An auditor will measure compliance by ensuring that a facility  
has such a plan in place and that the plan is sufficient to ensure a coordinated response.  For  
example, the auditor will assess whether the plan includes appropriate personnel or whether  
additional facility staff should be involved.  

Preservatio o  Pro  Inmates  fro  Co  with Abusers  (§§ 115.66,  115.166,  n  f Ability to  tect  m  ntact  
115.266,  115.366)  

Summary of Proposed Rule  

A paragraph within a standard contained in the proposed rule (numbered as §§ 115.65(d),  
115.165(d), 115.265(d), and 115.365(d)) prohibited agencies from entering into or renewing any  
collective bargaining agreements or other agreements that limit the agency’s ability to remove  
alleged staff abusers from contact with victims pending an investigation.  

Changes in Final Rule  

The final rule breaks out this provision as a separate standard, and strengthens the  
standard by (1) covering the agency’s ability to limit contact with any inmate, not only alleged  
victims; and (2) extending the period of time within which the agency may remove staff from  
contact with victims to include the pendency of a determination of whether and to what extent  
discipline is warranted.  In addition, the final standard extends to any government agency  
negotiating collective bargaining agreements on the correctional agency’s behalf, in recognition  
of the fact that correctional agencies often do not conduct their own collective bargaining.  

The final standard adds language to clarify that this standard is not intended to restrict  
agreements that govern the conduct of the disciplinary process or that address whether a no-
contact assignment that is imposed pending the outcome of an investigation shall be expunged  
from or retained in the staff member’s personnel file following a determination that the  
allegation of sexual abuse is not substantiated.  

Comments and Responses  

Comment.  One county sheriff’s office suggested that this provision be converted into a  
separate standard.  
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R  The Department agrees that it is  appropriate  treat  as  esponse.  more  to  this requirement  
a separate standard, as it is a precursor to the requirement in § 115.67 that the agency take  
protective measures against retaliation.  

Comment.  Two State correctional agencies and a county sheriff’s office commented that  
correctional agencies typically are not responsible for negotiating employee contracts.  

R  The Department has revised the standard to apply to any governmental entity  esponse.  
responsible for collective bargaining on an agency’s behalf.  

Comment.  One advocacy group recommended amending the proposed standard to make  
clear that agencies may not enter into or renew contracts with private prison companies that limit  
the agency’s ability to remove the alleged staffabusers from contact with victims pending an  
investigation.  

R  While the standard emphasizes collective bargaining agreements, the standard  esponse.  
also expressly includes any “other agreement that limits the agency’s ability to remove alleged  
staff abusers from contact with inmates pending the outcome of an investigation or of a  
determination of whether and to what extent discipline is warranted.” The Department intends  
the standard to preclude agencies from entering into any agreements that would limit the  
agency’s ability to place alleged staff abusers on no-contact status during the investigatory or  
disciplinary process.  

Comment.  One sheriff’s office predicted that this standard will limit collective  
bargaining agreements.  

Response.  The Department does not believe that this standard will impede agencies and  
unions from reaching agreements. To the extent that it does, such an (unlikely) outcome is  
necessary in order to ensure that alleged staff abusers are kept out of contact with alleged  
victims.  

Comment.  A State juvenile justice agency recommended that the contract language in  
collective bargaining agreements include the following specific language: “prohibit alleged staff  
abusers from contact with residents pending the results of an investigation or placing a staff  
abuser on administrative leave pending the results ofthe investigation.”  

R  The Department does not find it necessary to require agencies to adopt  esponse.  
specific contract language in order to meet their obligations under this standard.  

Comment.  A legal services organization asserted that the proposed standard would be  
ineffective because it aimed only at preserving agencies’  ability to protect inmates from contact  
with abusers pending an investigation.  In the commenter’s view, investigations are often little  
more than whitewashes and only a small fraction of complaints are substantiated.  Moreover, the  
commenter asserted that corrections officials will still claim that they cannot remove staff from a  
bid position unless an arbitrator agrees with their position.  The commenter recommended that  
the standard require facilities to prevent contact between staff and an inmate when the  
administrator has an objectively reasonable belief that the staff member poses a risk to the  
inmate’s safety.  If the facility cannot do so because of an employment contract, the commenter  
recommended that the agency be required to take all legal steps to re-negotiate that contract  
during its term and, at a minimum, be directed not to enter again into such a contract.  

R  Upon reconsideration, the Department concludes that the proposed standard  esponse.  
was insufficiently broad in that it applied only “pending an investigation.”  In addition, the  
proposed standard did not appropriately address agencies’  ability to provide such protection to  
all inmates.  The Department has therefore extended the standard to prohibit agencies, or  
governmental entities negotiating on the agency’s behalf, from entering into or renewing  
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agreements that limit the agency’s ability to remove alleged staff abusers from contact with any  
inmate pending the outcome of an investigation or a disciplinary determination.  

This standard does not mandate that an agency take any specific action against alleged  
staff abusers; rather, it requires that the agency not tie its hands by entering into a collective  
bargaining agreement that limits the agency’s ability to remove a staffmember from a post that  
involves contact with inmates, as a prophylactic measure, while the agency determines what  
happened and what measure of discipline is warranted.  An agency may determine, consistent  
with the standard, that it is best to decide on a case-by-case basis, taking into account the gravity  
and credibility of the allegations, whether to place a staff member in a no-contact status pending  
such determinations.  The Department notes that placing staff accused of sexual misconduct or  
other serious inmate abuse on no-contact status is a common practice in many facilities and is  
consistent with best practices.  This is particularly true in the context of juvenile justice facilities,  
where it would be extremely unusual to permit staff accused of serious resident abuse to continue  
supervising residents pending the outcome of an administrative assessment and, if appropriate,  
an internal or criminal investigation.  

This standard is limited in scope in that it does not purport to govern agreements  
regarding the conduct of the disciplinary process, as long as such agreements are consistent with  
§§ 115.72, 115.172, 115.272, and 115.372, which forbid imposition of a standard higher than a  
preponderance of the evidence in determining whether allegations of sexual abuse or sexual  
harassment are substantiated, and with §§ 115.76, 115.176, 115.276, and 115.376, which  
generally govern disciplinary sanctions for staff and which provide that termination shall be the  
presumptive disciplinary sanction for staff who have engaged in sexual abuse.  In addition, the  
standard does not restrict entering into agreements that address whether and in what form the  
record ofthe staffmember’s no-contact assignment will be retained in the employee’s personnel  
file if the allegations against the employee are not substantiated.  

The Department declines to impose further restrictions on the use of arbitration in  
discipline determinations.  What is crucial is establishing proper ground rules to govern the  
disciplinary process, pursuant to §§ 115.72, 115.172, 115.272, and 115.372, and §§ 115.76,  
115.176, 115.276, and 115.376, and ensuring that the agency has the ability to take prophylactic  
action while the disciplinary process runs its course.  With those conditions in place, the  
Department does not believe that the final standards need restrict the use of arbitrators to review  
factual findings or disciplinary determinations in order to ensure that the interests of inmates are  
protected.  

Agency Protection  nAgainst  Retaliatio (§§ 115.67,  115.167,  115.267,  115.367)  

Summary of Proposed Rule  

The standard contained in the proposed rule (numbered as §§ 115.65, 115.165, 115.265,  
and 115.365) required that the agency protect all inmates and staff from retaliation for reporting  
sexual abuse or for cooperating with sexual abuse investigations, in recognition of the fact that  
retaliation for reporting instances of sexual abuse and for cooperating with sexual abuse  
investigations is a serious concern in correctional facilities.  The proposed standard required  
agencies to adopt policies that help ensure that persons who report sexual abuse are properly  
monitored and protected, including but not limited to providing information in training sessions,  
enforcing strict reporting policies, imposing strong disciplinary sanctions for retaliation, making  
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housing changes or transfers for inmate victims or abusers, removing alleged staff or inmate  
abusers from contact with victims, and providing emotional support services for inmates or staff  
who fear retaliation.  

The proposed standard also required that agencies monitor the conduct and treatment of  
inmates and staff who have reported sexual abuse or cooperated with investigations for at least  
90 days to see if there are changes that may suggest possible retaliation by inmates or staff, and  
act promptly to remedy any such retaliation.  In addition, the proposed standard required that  
monitoring continue beyond 90 days if the initial monitoring conducted during the initial 90-day  
period indicated concerns that warranted further monitoring.  

Changes in Final Rule  

In paragraph (a), the final standard specifies that an agency shall “establish a policy” to  
protect against retaliation, “and shall designate which staffmembers or departments are charged  
with monitoring retaliation.”  

In paragraph (c), the final standard clarifies that the agency must monitor the conduct and  
treatment of inmates who have been reported to have suffered sexual abuse, in addition to  
inmates and staff who have reported sexual abuse directly.  The final standard adds language in  
§§ 115.67(d), 115.267(d), and 115.367(d) requiring that monitoring of inmates include periodic  
status checks.  

In addition, the final standard specifies that an agency need not continue monitoring if it  
determines that an allegation is unfounded.  

The final standard also includes various clarifying changes.  In paragraph (b), the phrase  
“including housing changes or transfers” has been changed to “such as housing changes or  
transfers,” and in §§ 115.67(c), 115.267(c), and 115.367(c), “including any inmate disciplinary  
reports, housing or program changes” has been changed to “[i]tems the agency should monitor  
include any inmate disciplinary reports . . .”  In §§ 115.67(c), 115.267(c), and 115.367(c), the list  
of actions that should be considered possible evidence of retaliation now includes examples of  
retaliation against staff.  

Comments and Responses  

Comment.  A few correctional agencies recommended replacing “[t]he agency shall  
protect all inmates and staffwho report” with “the agency shall reasonably protect” or “shall  
establish an adequate level ofprotection against retaliation.”  Two advocacy organizations  
recommended requiring that the agency establish a written policy on retaliation and designate  
who is responsible for monitoring.  

Response.  In order to make the requirements of this standard more concrete, the  
Department has revised this language to require agencies to establish a policy to protect all  
inmates and staff, including designating which staff members or departments are charged with  
monitoring retaliation.  

Comment.  While many correctional agencies expressed general satisfaction with the  
proposed standard, several expressed concern that the requirement that agencies monitor for 90  
days all individuals who have cooperated with an investigation was excessively burdensome,  
particularly in large prison systems where hundreds of people could be involved in investigations  
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at any given time.  One sheriff’s office stated that identifying for monitoring purposes all inmates  
who have cooperated with an investigation could raise confidentiality concerns.  

Commenters offered a range of suggestions for limiting the scope of monitoring  
requirements.  Some correctional agencies recommended that monitoring not be required where  
allegations are determined to be unfounded; another agency recommended that monitoring not be  
required either for unfounded or unsubstantiated allegations.  Some agency commenters  
suggested that monitoring be required only ofpersons who “materially” cooperate with  
investigations, and recommended clarifying that the provision applies to inmates who report  
abuse during their present term of incarceration.  Another agency would limit the monitoring  
requirement to the inmate or staff member who made the report, or, if the report was made by a  
third party, to the alleged victim if he or she cooperated with the investigation.  

R  Upon reconsideration, the Department has modified the monitoring  esponse.  
requirements in order to focus resources where monitoring is likely to be most important.  

First, the Department has removed the requirement that agencies automatically monitor  
all individuals who cooperate with an investigation.  Instead, the final standard requires agencies  
to take appropriate measures to protect any individual who has cooperated with an investigation  
and expresses a fear of retaliation.  The final standard retains the requirement to monitor inmates  
and staff who have reported sexual abuse, and adds a requirement to monitor victims who have  
been reported to have suffered sexual abuse.  

Second, the Department has added language terminating the agencies’  obligation to  
monitor if the agency determines that the allegation is unfounded.  Monitoring remains  
appropriate where an agency has classified an allegation as “unsubstantiated”  which means, as  
defined in § 115.5, that the investigation produced insufficient evidence to enable the agency to  
make a final determination as to whether or not the event occurred.  

The Department understands the concern that identifying individuals for monitoring may  
raise confidentiality issues, but believes that this risk can be managed.  The Department  
encourages agencies, in developing their policies, to limit the number of staff with access to the  
names of individuals under monitoring and to be mindful of situations in which a staff member  
who poses a threat of retaliation may also be entrusted with monitoring responsibilities.  

Comment.  Several commenters suggested adding the NPREC’s recommended language  
requiring that the agency discuss any changes in treatment of inmates or staff with the  
appropriate inmate or staff member as part of its efforts to determine if retaliation is occurring.  

R  The Department agrees that monitoring of inmates who have reported sexual  esponse.  
abuse or who have been reported to have suffered sexual abuse should also include periodic  
status checks, and has revised the standard accordingly.  

Comment.  A few agencies, joined by the AJA, recommended that the standards account  
for the physical limitations of smaller jails and juvenile detention centers.  The AJA  
recommended adding language to clarify that housing changes would occur “to the extent the  
physical layout ofthe jail will allow.” Another commenter suggested substituting “such as” for  
“including” in paragraph (b), to account for facilities that cannot make housing changes.  

R  The Department recognizes that, because of space constraints,  facilities  esponse.  some  
will not be able to accommodate housing changes, and may need to employ alternative  
protection measures.  To clarify that the measures included in the standard are examples rather  
than requirements, the final standard replaces “including” with “such as.”  
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Comment.  Several agency commenters recommended clarifying how staff should be  
protected from retaliation.  One suggested that negative performance reviews or reassignment  
could indicate retaliation against cooperating staff.  

R  To better clarify what monitoring of staff should entail, the Department has  esponse.  
added “negative performance reviews or reassignments ofstaff” to §§ 115.67(c), 115.267(c), and  
115.367(c) as examples of conduct or treatment that might indicate retaliation against staff.  Of  
course, these are merely examples; agencies should be mindful that retaliation may be  
manifested in other ways.  

Comment.  The Department received numerous responses to  M Question 26, which  NPR  
asked whether the standard should be revised to provide additional guidance regarding when  
continuing monitoring is warranted.  Most commenters found the current language sufficient,  
including many agency commenters.  However, several State correctional agencies requested  
additional guidance.  Specific requests included: clarification of what monitoring consists of and  
how it differs from general monitoring of offenders and staff; examples of what level of  
monitoring would be acceptable to meet the standard and what incidents would warrant  
continued monitoring; and detailed training on how to monitor.  In addition, an advocacy  
organization suggested that agencies restart the 90-day clock after each new incident of  
retaliation; an inmate recommended that monitoring be mandated for eight months; an  
anonymous commenter proposed that the standard require that monitoring continue until the  
agency is reasonably certain that retaliation has ceased; and an agency asked whether the 90-day  
monitoring needed to be documented in any particular way.  

Response.  In light of the fact that most commenters expressed satisfaction with the level  
of detail included in this standard, and in order to afford agencies flexibility to develop a  
monitoring policy consistent with their existing operations and professional judgment, the  
Department declines to provide a detailed definition of monitoring or to list scenarios in which  
continuing monitoring would be warranted.  However, the Department expects that the final  
standards’ addition ofexamples ofhow staffmight experience retaliation, as well as the new  
requirement that monitoring for certain individuals include periodic status checks, will assist  
agencies in developing their policies to protect against retaliation.  

The Department does not find it necessary to specify that a new incident of retaliation  
must restart the 90-day clock, as the final standard requires agencies to continue monitoring  
beyond 90 days if the initial monitoring indicates a continuing need.  The Department trusts that  
agencies will recognize that an incident of retaliation indicates a continuing need for monitoring.  
Finally, in light of the requirement that agencies continue monitoring beyond 90 days if the  
initial monitoring indicates a continuing need, as well as agencies’ concerns about the cost and  
burden of a monitoring requirement, the Department declines to revise the standard to require  
agencies to monitor for eight months.  

Criminal  and Administrative  Agency Investigatio  (§§ 115.71,  115.171,  115.271,  115.371)  ns  

Summary of Proposed Rule  

The standard contained in the proposed rule required that agencies that conduct their own  
investigations do so promptly, thoroughly, and objectively.  The proposed standard required  
investigations whenever an allegation of sexual abuse is made, including third-party and  
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anonymous reports, and prohibited the termination of an investigation on the ground that the  
alleged abuser or victim is no longer employed or housed by the facility or agency.  
The proposed standard required that investigators gather and preserve all available direct and  
circumstantial evidence.  

The proposed standard required that investigators be trained in conducting sexual abuse  
investigations in compliance with §§ 115.34, 115.134, 115.234, and 115.334.  

To ensure an unbiased evaluation of witness credibility, the standard required that  
credibility assessments be made objectively rather than on the basis ofthe individual’s status as  
an inmate or a staff member.  

In addition, the proposed standard required that all investigations, whether administrative  
or criminal, be documented in written reports, which must be retained for as long as the alleged  
abuser is incarcerated or employed by the agency, plus five years.  

Changes in Final Rule  

The final standard contains several small changes.  
In paragraph (a), the duty to investigate allegations promptly, thoroughly, and objectively  

has been extended to sexual harassment in addition to sexual abuse.  
In paragraph (e) of §§ 115.71, 115.171, and 115.271, and paragraph (f) of § 115.371, the  

final standard provides that no agency shall require an inmate who alleges sexual abuse to submit  
to a polygraph examination or other truth-telling device as a condition for proceeding with the  
investigation of such an allegation.  

In paragraph (f) of §§ 115.71, 115.171, and 115.271, and paragraph (g) of § 115.371, the  
final standard provides that administrative investigations should endeavor to determine whether  
staffactions or failures to act “contributed to” the abuse, rather than “facilitated to” as in the  
proposed standard.  

In paragraph (i) of §§ 115.71, 115.171, and 115.271, the final standard provides that the  
duty to retain documents applies to “all written reports referenced in paragraphs (f) and (g),”  
rather than “such investigative records” as in the proposed standard.  The final standard for  
juvenile facilities makes a similar change in § 115.371(j).  

In paragraph (j) of the standard for juvenile facilities, the final standard allows for a  
shorter retention period for written reports regarding abuse committed by residents where the  
retention for the time period otherwise required by the standard is prohibited by law.  

Comments and Responses  

Comment.  One commenter expressed concern that the restriction on conducting  
compelled interviews until prosecutors are consulted failed to account for the fact that it is not  
always known if a criminal prosecution is a possibility when an investigation begins.  

Response.  This standard requires consultation with prosecutors before conducting  
compelled interviews when the quality of existing evidence would support a criminal  
prosecution.  The standard would not prohibit an administrative investigation when evidence  
does not support a criminal prosecution.  If that assessment changes during the course of an  
administrative investigation due to new evidence, prosecutors should be consulted at that time.  
In case of doubt at any point in the investigation, prosecutors should be consulted.  
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Comment.  Some advocates suggested strengthening this standard in various ways,  
including by requiring consultation with prosecutors to determine whether the quality of  
evidence appears to support criminal prosecution.  

Response.  While the Department recommends consultations with prosecutors in case of  
doubt, it is not necessary to require such consultation during all investigations.  Agencies usually  
will be able to determine whether the contours of an incident indicate that criminal wrongdoing  
may have occurred, and are encouraged to consult with prosecutors in case of doubt.  

Comment.  Some advocates suggested requiring that a preliminary investigation  
commence immediately upon receiving an allegation of sexual abuse.  

Response.  The standard requires investigations to be conducted “promptly,” which is  
intended to emphasize the importance of investigating without delay.  

Comment.  Some advocates suggested requiring agencies to rely on available, accepted  
sexual assault protocols.  

Response.  Section 115.21 requires that agencies responsible for investigating allegations  
of sexual abuse follow a uniform evidence protocol that maximizes the potential for obtaining  
usable physical evidence for administrative proceedings and criminal prosecutions.  Section  
115.21 requires that the protocol be adapted from or otherwise based on the Department’s SAFE  
Protocol, or similarly comprehensive and authoritative protocols developed after 2011.  

Comment.  Some advocates recommended requiring a comprehensive written plan  
including a memorandum of understanding  to guide the coordination of administrative and  
criminal investigations.  

Response.  In the interest of affording agencies flexibility in implementing these  
standards, the Department declines to mandate such a plan or memorandum, although it  
encourages agencies to consider whether doing so will help coordinate its investigatory efforts.  

Comment.  A number of inmates stressed the importance of the provision requiring that  
credibility be assessed on an individual basis, as opposed to the person’s status as inmate or staff,  
given that, in their view, agencies inappropriately favor staff over inmates when their statements  
conflict.  One agency commenter recommended that this standard be removed, on the grounds  
that it is not measurable and constitutes a best practice.  

Response.  Objective assessments of credibility are crucial in investigations of sexual  
abuse in correctional settings, especially when abuse by staff is alleged.  While this standard is  
not easily quantifiable, it is quite possible that a blatant failure to abide by it will be readily  
evident.  For example, when an inmate makes an allegation of staff abuse, and there is no  
objective evidence that the allegation is false, the investigator should attempt to find other  
avenues to corroborate or disprove the allegation rather than assessing the allegation in a  
vacuum.  In such cases, indications in the investigative file as to whether the investigator  
interviewed witnesses, reviewed the staffmember’s disciplinary history, and reviewed the  
inmate’s history oflodging complaints would assist the auditor in determining whether the  
accuser’s status as an inmate compromised the investigation’s objectivity.  

Comment.  An inmate recommended that the standards be amended to allow victims the  
opportunity to take a polygraph test to prove the truth of their statements.  However, many  
advocates opposed polygraph testing because it often yields inaccurate results and can be  
traumatizing for a victim.  They also noted that the Department prohibits States receiving grants  
under the STOP (Services, Training, Officers, Prosecutors) Violence Against Women Formula  
Grant Program from using polygraph testing for victims of sexual violence.  These advocates  
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recommended that the standard be amended to explicitly prohibit polygraph testing for inmates  
who report abuse.  

Response.  The Department has amended the standard so that it prohibits agencies from  
requiring inmates who allege sexual abuse to submit to a polygraph examination or other truth-
telling device as a condition for proceeding with the investigation of such an allegation.  This  
requirement corresponds to a similar condition on the receipt of certain VAWA grants awarded  
by the Department.  See  42 U.S.C. 3796gg-8.  The Department recognizes that polygraph  
examinations are imperfect assessors of credibility.  Given that States are precluded from  
receiving certain funds ifthey condition investigations upon the alleged victim’s agreement to  
submit to a polygraph test, the Department concludes that a corresponding requirement is  
appropriate in the PR  context.  However, this does  prohibit the administration of such  EA  not  
tests to victims who request them.  

Comment.  A few inmates recommended that the standard be strengthened by adding  
language expressly prohibiting staff from attempting to coerce inmates into not reporting sexual  
abuse.  

Response.  A prohibition against coercion of inmates is implicit in the standards,  
including in the requirement in this standard to investigate all inmate accusations of sexual  
abuse, and in the standard that provides for protection against retaliation.  

Comment.  A number of advocates recommended that the standard also encompass  
investigations into allegations of sexual harassment.  

Response.  The Department agrees that the requirement to investigate allegations  
promptly, thoroughly, and objectively should apply to allegations of sexual harassment as well,  
and has amended paragraph (a) accordingly.  

Comment.  Some stakeholders commented that the use ofthe word “facilitated” in  
§§ 115.71(f)(1), 115.171(f)(1), 115.271(f)(1), and 115.371(g)(1) appears to require a  
determination of whether staff acted in a manner that encouraged or directly resulted in the  
occurrence of the abuse.  

Response.  The final standard clarifies this provision by replacing “facilitated” with  
“contributed to.”  

Comment.  A State correctional agency commented that its administrative investigations  
determine facts, but do not result in “findings.”  

Response.  For clarity, the Department has amended §§ 115.71(f)(2), 115.171(f)(2),  
115.271(f)(2), and 115.371(g)(2) to include both investigative “facts” as well as “findings.”  

Comment.  A number of correctional commenters asserted that the record retention  
requirements in paragraph (h) of the proposed standard (paragraph (i) in the juvenile standard)  
conflicted with applicable State or local law, including State or local records retention schedules.  
One noted that records may not be under the full control of the agencies.  In some States, the  
commenter noted, juvenile records are under the control of the juvenile court and can be purged  
at the request of the juvenile offender.  Another commenter suggested that this requirement  
would be difficult to implement, as the juvenile facility would not know when or if a person  
incarcerated in an adult facility is released.  A number of such commenters recommended  
allowing agencies to retain records in a manner consistent with State law.  One commenter  
expressed concern about the cost and administrative burden of maintaining all investigative  
records beyond the period of employment or incarceration, and recommended that it should  
suffice to retain the final report.  Another recommended that the standard require that such  
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records be kept confidential and not be subject to public inspection under the Freedom of  
Information Act or similar State laws.  

Response.  The recordkeeping requirement of this standard, now contained in paragraph  
(i) (paragraph (j) in the juvenile standard) applies only to records generated pursuant to  
paragraphs (f) and (g) (paragraphs (g) and (h) in the juvenile standard), which are within the  
agencies’ control.  There is no barrier to retaining these records beyond the length of time  
mandated by this standard if required by State or local regulation (or if the agency chooses to do  
so for its own reasons).  To the extent that State or local laws mandate the disposal of these  
records within a shorter period, agencies are encouraged to seek revisions of such laws to the  
extent necessary in order to retain these documents.  To reduce potential conflicts, the  
Department has amended the standard to allow for a shorter retention span when the abuser is a  
juvenile resident and when retention of records for the time period mandated by the standard is  
prohibited by law.  

The Department does not believe that the requirement of maintaining the records  
generated pursuant to paragraphs (f) and (g) will prove overly burdensome, especially in light of  
the clarification in the final standard that only the written reports documenting investigations  
need be retained.  

Finally, the Department lacks the authority to determine whether these records should be  
subject to public inspection under freedom of information laws, which will depend upon the  
relevant laws of the jurisdiction in which the custodian of the records is located.  

Comment.  One agency recommended defining “State entity” in § 115.71(k) to make  
clear to which specific entity this requirement applies.  

Response.  As noted above, the use of“State entity” in this context refers to any division  
of the State government, as opposed to local government.  

Evidentiary Standard fo Administrative  Investigatio  (§§ 115.72,  115.172,  115.272,  r  ns  
115.372)  

Summary of Proposed Rule  

The standard contained in the proposed rule required that agencies not impose a standard  
higher than a preponderance of the evidence in determining whether allegations of sexual abuse  
are substantiated.  

Changes in Final Rule  

The final standard encompasses allegations of sexual harassment.  

Comments and Responses  

Comment.  Correctional agencies and advocates generally supported this standard, though  
a few agencies expressed uncertainty as to whether it applied to criminal investigations as well as  
administrative investigations.  

R  to  esponse.  As the title of the standard indicates, this standard applies only  
administrative investigations.  
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Comment.  Some advocates recommended that sexual harassment be added to this  
standard, noting that allegations of sexual harassment typically would be dealt with through  
administrative investigations.  

Response.  Upon reconsideration, the Department agrees with this recommendation and  
has amended the standard to include sexual harassment.  

Reporting  to Inmates  (§§ 115.73,  115.273,  115.373)  

Summary of Proposed Rule  

The standard contained in the proposed rule required that, upon completion of an  
investigation into an inmate’s allegation that he or she suffered sexual abuse in an agency  
facility, the agency must inform the inmate whether the allegation was deemed substantiated,  
unsubstantiated, or unfounded.  If the agency itself did not conduct the investigation, the  
proposed standard required that the agency request the relevant information from the  
investigating entity in order to inform the inmate.  The proposed standard further provided that,  
if an inmate alleges that a staff member committed sexual abuse, the agency must inform the  
inmate whenever (1) the staffmember is no longer posted in the inmate’s unit, (2) the staff  
member is no longer employed at the facility, (3) the staff member has been indicted on a charge  
related to the reported conduct, or (4) the indictment results in a conviction.  The proposed  
standard did not apply to allegations that have been determined to be unfounded, and did not  
apply to lockups, due to the short-term nature of lockup detention.  

Changes in Final Rule  

The final standard adds a requirement that all such notification or attempted notification  
must be documented.  The final standard also expands the requirement to inform the inmate if his  
or her abuser is indicted or convicted to apply where the abuser is a fellow inmate.  In addition,  
the final standard clarifies that the agency’s duty to report to an alleged victim terminates if the  
victim is released from the agency’s custody, and terminates with regard to notifications  
regarding staff reassignments, departures, indictments, or convictions if the allegation is  
determined to be unfounded.  

Comments and Responses  

Comment.  Several agency commenters expressed concern with the proposed standard on  
human resource practice, security, or privacy grounds. These commenters questioned the wisdom  
of providing written information to victims and third-party complainants given that, in their  
view, such information could easily become widely known throughout the facility, possibly  
endangering other inmates or staff.  

Response.  The Department does not believe that notifying an inmate that a staff member  
is no longer posted within the unit or facility would imperil other inmates or staff.  

Comment.  Some agency commenters asserted that privacy laws may restrict the  
dissemination of certain information about staff members.  

Response.  The Department does not believe that the disclosure of information referenced  
in this standard implicates any privacy interests.  Importantly, this standard does not require that  
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the facility disclose the reason why the staffmember is no longer posted within the inmate’s  
facility or unit.  Thus, the facility need not reveal whether the staffmember’s absence is due to a  
voluntary departure or an adverse employment action.  Indictments and convictions, of course,  
are public facts in which an employee or former employee has no privacy interest.  

Comment.  Other agency commenters suggested that gathering this information would  
impose administrative difficulties, and some recommended that the investigating or prosecuting  
agency be tasked with informing the inmate about indictments or convictions.  One commenter  
recommended that the information reported to the inmate be limited to information that was  
publicly available.  

Response.  It is highly unlikely that an indictment or conviction would result without the  
agency learning about it.  Even so, the standard does not impose any affirmative burden upon  
agencies to  ather, it requires that the  gather information for the purpose of informing inmates.  R  
agency inform the inmate whenever “[t]he agency learns” that a staffmember has been indicted  
or convicted on a charge related to sexual abuse within the facility (emphasis added).  

Comment.  A number of advocates recommended that the standard be amended to  
provide additional information to inmates.  They recommend requiring that the agency, in the  
case of substantiated claims, inform the victim what the agency has done in response to the  
abuse, whether administrative sanctions have been imposed, whether the agency has reported the  
abuse to prosecutors, and the results of any criminal proceeding.  These advocates also  
recommended requiring disclosure to third-party complainants.  

Response.  The final standard does not incorporate these suggestions.  First, while the  
Department encourages agencies to communicate with victims regarding remedial action taken,  
it would be an inappropriate intrusion upon agency operations to require agencies to disclose the  
actions they have taken.  Second, disclosing the imposition of administrative sanctions may  
implicate employees’ privacy rights under governing laws.  The victim’s interests in safety are  
served by requiring disclosure ofwhether the staffmember is no longer posted on the victim’s  
unit or in the victim’s facility, and the victim’s interest in justice is served by requiring  
disclosure of any indictments or convictions.  Third, for similar reasons, the Department declines  
to revise the standard to mandate disclosure of whether the agency has reported the abuse to  
prosecutors, or of the results of criminal proceedings beyond the fact of a conviction.  Fourth,  
such interests do not support requiring disclosure to third-party complainants, who are not  
similarly situated to the victim.  Of course, agencies may choose to disclose additional  
information, even if such disclosure is not covered by this standard.  

Comment.  Advocates recommended requiring documentation, signed by the inmate, that  
he or she received the required information.  

Response.  The Department finds merit in the suggestion that such notifications be  
documented and has incorporated this into the final standard.  However, the Department does not  
believe it is necessary to require that the inmate sign such notifications.  

Comment.  Some commenters expressed concern that the standard could be read to  
require that information be reported to the accuser as the investigation unfolds.  

R  an agency to report to an inmate who has alleged  esponse.  The final standard requires  
sexual abuse when the allegation has been determined to be substantiated, unsubstantiated, or  
unfounded, if the abuser has been indicted or convicted on a charge related to sexual abuse  
within the facility, and, if the alleged abuse was committed by a staff member, when the staff  
member is no longer posted within the inmate’s unit or is no longer employed at the facility.  
While agencies may determine it is prudent to provide an inmate with additional updates if an  
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investigation is prolonged, the standard does not require an agency to provide information during  
the course of the investigation.  

Comment.  Some commenters recommended that the standard define “unfounded” and  
“unsubstantiated.”  

Response.  Section 115.5 contains definitions of“unfounded allegation” and  
“unsubstantiated allegation.”  

Comment.  Some commenters asserted that the terms “substantiated” and  
“unsubstantiated” apply only to administrative investigations and therefore recommended that  
paragraph (a) be amended to apply only to administrative investigations.  

Response.  These terms, as defined in the final rule, are applicable to all types of  
investigations.  Indeed, the BJS Survey of Sexual Violence, which for several years has been  
collecting data from agencies regarding substantiated, unsubstantiated, and unfounded  
allegations, does not limit its inquiries to administrative investigations.  

Comment.  Some commenters recommended that staff be required to explain to inmates  
the meaning of substantiated, unsubstantiated, and unfounded.  

Response.  The Department believes that the reporting requirement implicitly requires  
staff to ensure that inmates understand the result of the investigation.  

Comment.  Other commenters recommended that the Department adopt a standard  
requiring juvenile facilities to report this information to parents and legal guardians of juvenile  
victims.  

Response.  The Department encourages juvenile facilities to share such information with  
parents and legal guardians in accordance with the facility’s general policies regarding  
communication with parents and legal guardians.  However, because the interests implicated in  
these disclosures most directly impact the victim, the Department declines to require agencies to  
do so.  

Comment.  Some advocates recommended requiring notifications analogous to those  
required by paragraph (c) when the perpetrator is another inmate.  

Response.  Because staff members exert complete authority over inmates, safety interests  
compel the notification of inmates regarding the transfer or departure of a staff member.  
Because fellow inmates lack such authority over other inmates, the Department has chosen not to  
require similar notification when the perpetrator is another inmate.  However, the final standard  
expands the indictment/conviction notification requirement to cover cases in which the defendant  
abuser is an inmate.  

Comment.  One correctional commenter recommended that the standard require only  
“reasonable efforts” to inform an inmate, because the inmate may be released while an  
investigation is still ongoing and may be difficult to locate.  

R  The final standard  that  agency has  obligation  report  inmates  esponse.  states  an  no  to  to  
who have been released from its custody.  

Comment.  A few correctional commenters recommended that this standard exempt  
allegations that have been determined to be unsubstantiated.  

R  an  esponse.  The Department disagrees with this recommendation.  By definition,  
unsubstantiated allegation is one in which there is insufficient evidence to determine whether or  
not the event occurred.  The possibility that the event occurred justifies the minimal burden of  
informing the inmate that the staffmember is no longer posted within the inmate’s unit.  In  
addition, an inmate who is informed that his or her allegation is unsubstantiated may wish to  
provide, or attempt to obtain, additional evidence that would benefit the investigation.  
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Disciplinary Sanctio  fo Staff (§§ 115.76,  115.176,  115.276,  115.376)  ns  r  

Summary of Proposed Rule  

The standard contained in the proposed rule provided that staff shall be subject to  
disciplinary sanctions up to and including termination for violating agency sexual abuse or  
sexual harassment policies, and that termination shall be the presumptive disciplinary sanction  
for staff who have engaged in sexual touching.  

The proposed standard further provided that sanctions be commensurate with the nature  
and circumstances ofthe acts committed, the staffmember’s disciplinary history, and the  
sanctions imposed for comparable offenses by other staff with similar histories.  If a staff  
member is terminated for violating such policies, or if a staff member resigns in lieu of  
termination, the proposed standard required that a report be made to law enforcement agencies  
(unless the activity was clearly not criminal) and to any relevant licensing bodies.  

Changes in Final Rule  

The final standard provides that termination shall be the presumptive disciplinary  
sanction for staff who have engaged in sexual abuse, not only sexual touching.  

Comments and Responses  

Comment.  Several advocate commenters stated that termination should be the mandatory  
sanction for employees that have engaged in sexual abuse, rather than a presumptive sanction.  

Response.  The Department believes that a change is not warranted, for the reasons stated  
by the NPR  as  EC in the discussion section that accompanied its corresponding standard, labeled  
DI-1:  

This standard requires that termination be the “presumptive” but not the  
mandatory sanction for certain types of sexual abuse in recognition of the fact that  
disciplinary sanctions must be determined on a case-by-case basis.  Establishing  
termination as a presumption places a heavy burden on the staff person found to  
have committed the abuse to demonstrate why termination is not the appropriate  
sanction.  This presumption also requires that termination should be the rule for  
the referenced types of sexual abuse, with exceptions made only in extraordinary  
circumstances.36  

Comment.  A number of agency commenters expressed concern that collective bargaining  
agreements may limit their ability to assure termination.  

Response.  The Department is aware that, pursuant to collective bargaining agreements,  
final decisions regarding termination may rest in the hands of an arbitrator.  This standard is  

36  NPR  esponse, and Monitoring of Sexual Abuse in  EC, Standards for the Prevention, Detection, R  Adult Prisons  

and Jails, 47, available at http://www.ncjrs.gov/pdffiles1/226682.pdf.  
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intended to govern the sanction sought by the agency, recognizing that, in some circumstances,  
the agency may not have the authority to make the final determination.  

Comment.  A large number of commenters across all commenter types requested that the  
standard be revised to provide that termination shall be the presumptive disciplinary sanction not  
only for staff who have engaged in sexual touching, but also for staff who have engaged in other  
types of sexual misconduct such as indecent exposure and voyeurism.  

R  “sexual abuse.”  esponse.  The Department has changed the term “sexual touching” to  
Comment.  Some advocate commenters expressed concern that the range of discipline  

contemplated in paragraph (c) was too broad.  In addition, one agency commenter suggested that  
the inclusion of a range of discipline was not consistent with a zero-tolerance policy.  

Response.  The Department has revised paragraph (c) to make clear that it refers to policy  
violations that do not constitute sexual abuse.  Coupled with the shift from “sexual touching” to  
“sexual abuse” in paragraph (b), the final standard draws a line between sexual abuse by staff,  
for which termination is the presumptive sanction, and other policy violations, for which  
agencies are afforded discretion to impose discipline as warranted.  Such violations may include,  
for example, a failure to take required responsive actions following an incident, negligent  
supervision that led to or could have led to an incident, or willfully ignoring evidence that a  
colleague has abused an inmate.  

Comment.  An advocate commenter suggested that the final standard mandate  
disciplinary sanctions for staff who regularly work on shifts when incidents of sexual abuse  
occur, noting that “standing by while assaults happen is a violation ofstaffresponsibility.”  

Response.  The Department agrees that a staffmember’s failure to act to prevent sexual  
abuse merits discipline.  However, a blanket rule mandating sanctions for staff who work on  
shifts when incidents occur would not  ather, a determination whether to impose  be appropriate.  R  
discipline should be made on a case-by-case basis.  

Comment.  Commenters in all categories requested that this standard be expanded to  
include volunteers and contractors.  

R  a  standard, discussed immediately below, to address  esponse.  The final rule adds  new  
this concern.  

Corrective  Action  r  ntracto  and Vo  fo Co  rs  lunteers  (§§ 115.77,  115.177,  115.277,  115.377)  

The final rule adds a new standard requiring that an agency or facility prohibit from  
contact with inmates any contractor or volunteer who engages in sexual abuse.  The standard also  
requires that any incident of sexual abuse be reported to law enforcement agencies, unless the  
activity was clearly not criminal, and to relevant licensing bodies.  With regard to any other  
violation of agency sexual abuse or sexual harassment policies by a contractor or volunteer, the  
new standard requires that the facility take appropriate remedial measures and consider whether  
to prohibit further contact with inmates.  

The wording of this standard takes into account that contractors and volunteers are not  
employees and thus are not subject to termination or discipline as those terms are typically  
construed.  However, the consequences set forth in this standard parallel the consequences for  
staff members, with discretion left to agencies and facilities to take appropriate remedial  
measures commensurate with the nature of the violation.  
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Disciplinary Sanctio  ns,  and Pro  rial Referrals  fo Inmates  (§§ 115.78,  ns,  Interventio  secuto  r  
115.178,  115.278,  115.378)  

Summary of Proposed Rule  

The standard contained in the proposed rule (numbered as §§ 115.77, 115.177, 115.277,  
and 115.377) mandated that inmates be subject to disciplinary sanctions pursuant to a formal  
disciplinary process following a finding that the inmate sexually abused another inmate.  The  
standard mandated that sanctions be appropriate for the offense, taking into account the inmate’s  
history and whether any mental disabilities or mental illness contributed to the behavior.  

As with sanctions against staff, the proposed standard required that sanctions against  
inmates be fair and proportional, taking into consideration the inmate’s actions, disciplinary  
history, and sanctions imposed on other inmates in similar situations.  The proposed standard  
also required that the disciplinary process take into account any mitigating factors, such as  
mental illness or mental disability, and that it consider whether to incorporate therapy,  
counseling, or other interventions that might help reduce recidivism.  

The proposed standard provided that inmates shall not be disciplined for sexual contact  
with staff without a finding that the staff member did not consent to such contact.  The standard  
further provided that inmates may not be punished for making good-faith allegations of sexual  
abuse, even if the allegation is not substantiated following an investigation.  Finally, the standard  
provided that an agency must not consider consensual sexual contact between inmates to  
constitute sexual abuse.  

With regard to lockups, which generally do not hold inmates for prolonged periods of  
time and thus do not impose discipline, the proposed standard required a referral to the  
appropriate prosecuting authority when probable cause exists to believe that one lockup detainee  
sexually abused another.  If the lockup is not responsible for investigating allegations of sexual  
abuse, the standard required that it inform the responsible investigating entity.  The proposed  
standard also applied to any State entity or Department of Justice component that is responsible  
for investigating sexual abuse in lockups.  

Changes in Final Rule  

The final standard makes clear that it does not limit an agency’s ability to prohibit sexual  
activity among inmates, or to discipline inmates for violating such a prohibition.  

Comments and Responses  

Comment.  A large number of advocate commenters objected to the provision that  
allowed discipline ofinmates for sexual contact with staff“upon a finding that the staffmember  
did not consent to such contact.”  Commenters criticized this language as easily exploitable by an  
abusive staff member, who could coerce an inmate into sexual activity and then falsely claim that  
she or he did not consent to sex with the inmate.  Fearing that the language in the proposed  
standard could discourage inmates from reporting staff sexual abuse, several advocate  
commenters recommended allowing discipline of inmates for sexual contact with staff only if the  
inmate used or threatened to use force against the staff member.  
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R  M, the responsibility for preventing inmate-staff sexual  esponse.  As stated in the NPR  
contact presumptively rests with the staff member, due to the vast power imbalance between  
staff and inmates.  Even if it appears that a staff member and an inmate willingly engaged in  
sexual activity, the very real possibility that the inmate was coerced into doing so militates  
against automatically disciplining both parties for such behavior.  Otherwise, inmates may be  
reluctant to report being coerced into sexual activity by staff, for fear of discipline.  For this  
reason, the proposed standard required the facility to make a finding that the staff member did  
not consent, rather than merely taking the word of the staff member.  

However, exempting from discipline non-consensual activity that did not involve force or  
threat of force would tilt too far in the opposite direction. Such a rule would exempt from  
discipline, for example, a large and muscular inmate who did not use or threaten force but who  
coerced a physically slight staff member into sexual activity by trapping her in a confined space.  
Likewise, an inmate who drugged a staff member and sexually abused her while she was  
unconscious would be immune from discipline.  Finally, it is doubtful that the language  
suggested by advocates would eliminate the risk of false allegations by staff members.  A staff  
member who would falsely allege that he or she did not consent to sexual activity with an inmate  
could, if this language were adopted, instead falsely assert that the inmate had threatened to use  
force.  For these reasons, the Department rejects this proposed change.  

Comment.  Many commenters, of various types, expressed confusion over the  
requirement in the proposed standard that “[a]ny prohibition on inmate-on-inmate sexual activity  
shall not consider consensual sexual activity to constitute sexual abuse.”  A number of  
commenters appeared to interpret the use of“consensual” in the proposed standard as indicating  
a permissive attitude toward inmates engaging in sexual activity.  

R  or  esponse.  The Department did not intend to limit agencies’  ability to prohibit  
otherwise restrict inmate sexual activity.  Rather, the Department meant to ensure that such  
activity is not automatically classified as “sexual abuse.”  The Department recognizes that it may  
be difficult to discern whether sexual activity between inmates is truly consensual; activity that  
may seem to be voluntary may actually be coerced.  Yet it is essential that staff make  
individualized assessments regarding each inmate’s behavior, and not simply label as an abuser  
every inmate caught having sex with another inmate.  The Department has revised this language  
to make clear that the standard does not limit an agency’s ability to prohibit sexual activity  
among inmates, or to discipline inmates for violating such a prohibition.  However, while  
consensual sexual activity between inmates may be prohibited, it should not be viewed as sexual  
abuse unless the activity was coerced.  

Comment.  Many commenters, including advocates and agencies alike, criticized the  
proposed standard for juveniles as setting an inappropriately punitive tone.  Some comments  
interpreted the proposed standard to require disciplinary sanctions for residents.  

Response.  Unlike many adult correctional systems, juvenile agencies typically operate  
on a rehabilitative model, and focus on positive programming and treatment rather than  
punishment.  The Department agrees that juvenile agencies should have discretion as to the types  
of interventions they find most appropriate in responding to sexually abusive behavior.  For  
example, rather than imposing a disciplinary sanction, the agency might choose to direct the  
juvenile perpetrator to a sex offender treatment program aimed at rehabilitation.  

In consideration ofthese concerns, § 115.378 is now titled “Interventions and disciplinary  
sanctions for residents.” Further, the Department has reworded § 115.378 to make clear that the  
standard does not require any particular type of intervention or discipline, and that juvenile  
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agencies retain discretion to determine the most appropriate response.  When agencies choose to  
impose discipline, the sanction must be commensurate with the nature of the offense and must  
take into consideration other relevant factors.  

Comment.  Advocate commenters strongly objected to the lack of restrictions on the use  
of isolation in disciplining juveniles in the proposed standards.  Some specifically requested a  
72-hour time limit on the use of isolation in juvenile facilities.  

Response.  The final standard requires that residents in isolation shall not be denied daily  
large-muscle exercise or access any to legally required education programming or special  
education services.  In addition, such residents must receive daily visits from a medical or mental  
health care clinician, as well as access to other programs and work opportunities to the extent  
possible.  

The Department did not incorporate a time limit into the final standard, recognizing that  
agencies must balance the wellbeing of sexually abusive youth with that of other youth in its  
custody.  In rare cases, a facility may find it necessary to isolate youth beyond 72 hours due to  
safety and security concerns.  However, isolated youth remain subject to the protections  
discussed above.  The Department encourages facilities to minimize their reliance on isolation  
for juveniles to the greatest extent possible.  

Comment.  Advocate commenters also objected to language in § 115.378(d) of the  
proposed standards regarding a facility’s ability to limit access to programming for abusers who  
refuse to participate in therapy, counseling or interventions designed to address or correct  
underlying reasons for the abuse.  

R  some  offender treatment programs require  esponse.  In recognition of the fact that  sex  
admission of the underlying act, and that such an admission could have consequences for any  
subsequent criminal case, the Department believes that youth should not be punished for failing  
to participate.  Accordingly, the Department has revised § 115.378(d) to clarify that a facility  
may limit an abuser’s access to rewards-based management or behavior-based incentives due to  
their failure to participate in therapeutic interventions, but may not limit access to general  
programming and education.  This revision is consistent with a rehabilitative approach to  
juvenile corrections.  

Comment.  Many advocate commenters expressed concern with the Department’s lack of  
guidance to juvenile agencies regarding adherence to and interpretation of State age of consent  
laws and mandatory reporting requirements.  

Response.  The Department believes it has appropriately addressed these concerns by  
expanding and specifying the training requirements in § 115.331, which now mandates training  
on how to distinguish between abusive and non-abusive sexual contact between residents and on  
how to comply with relevant age of consent laws and mandatory reporting.  The Department  
intends for these standards to be read in conjunction with, rather than to supersede, existing State  
laws regarding mandatory reporting and age of consent.  

Medical  and Mental Health Screenings  (§§ 115.81,  115.381)  

Summary of Proposed Rule  

The standard in the proposed rule required that inmates be asked about any prior history  
of sexual victimization and abusiveness during intake or classification screenings.  The proposed  
standard further required that inmates be offered a follow-up meeting with a medical or mental  
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health practitioner within 14 days of the intake screening.  The proposed standard also limited  
the inquiry required in jails by not requiring an inquiry about prior sexual abusiveness.  

The proposed standard did not apply to lockups, given the relatively short time that they  
are responsible for inmate care, or to community confinement facilities, which do not undertake  
a similar screening process.  

Changes in Final Rule  

The final standard no longer requires that facilities make these inquiries during intake  
screenings.  Rather, the Department has replaced this language with a reference to the screening  
conducted pursuant to §§ 115.41 and 115.341.  The Department has also revised the standard to  
require that inmates be offered a follow-up meeting when screening indicates that they have  
experienced prior sexual victimization or perpetrated sexual abuse, rather than only when the  
inmate discloses such information.  Finally, for clarity, the Department has changed “follow-up  
reception” to “follow-up meeting.”  

Comments and Responses  

Comment.  Numerous commenters, including correctional agencies and advocacy  
organizations, asserted that the screening requirements under §§ 115.81(a) and 115.381(a) were  
duplicative of  and inconsistent with  the screening requirements under §§ 115.41 and  
115.341. These commenters requested that the two standards be consolidated.  

R  The Department is persuaded that the separate screening requirement under  esponse.  
§§ 115.81(a) and 115.381(a) is unnecessary in light of §§ 115.41 and 115.341.  Accordingly, the  
Department has replaced this screening requirement with a reference to screenings conducted  
pursuant to §§ 115.41 and 115.341.  

Comment.  Several commenters criticized the 14-day timeframe for a follow-up meeting  
where there is an indication of prior sexual victimization or abusiveness.  Several advocates and  
a State council on juvenile detention suggested that 14 days was too long for victims and abusers  
to wait for treatment; some commenters requested that, at a minimum, the timeframe be  
shortened in juvenile facilities because of the urgency of addressing these issues among juveniles  
and because of the shorter average length of stay at juvenile facilities.  A State juvenile justice  
agency recommended that, for youth in short-term facilities, the standard mandate a follow-up  
meeting within 10 days of release from the facility or within 14 days of intake for youth that  
remain in the facility.  A State correctional agency recommended that treating victims receive  
priority, and criticized the proposed standard for providing the same 14-day timeframe for  
victims and abusers, without distinguishing between the two.  

Finally, some juvenile justice agencies asserted that the 14-day timeframe under  
§§ 115.81 and 115.381 is inconsistent with the requirement under §§ 115.83 and 115.383 that  
facilities conduct a mental health evaluation of all known abusers within 60 days of learning of  
such abuse history.  

R  The Department agrees that an inmate with a history of victimization or abuse  esponse.  
should receive a follow-up meeting with a health care practitioner as soon as possible.  However,  
some facilities, particularly smaller facilities, have limited access to medical and mental health  
practitioners.  While the Department encourages facilities to arrange for follow-up meetings as  

142  

Document  ID:  0.7.954.20714-000002  20200402-0000493  



 

              

  

           

          


             

            


            

  

              

                  


              

   

           

              

              


             

               


            

    
          


            

                


               

           


   
            


             

               


            

             


               

           


 
               


           
             

             
           


            

          

            

  

           

              


             

              


  

soon as possible, the final standard preserves the 14-day deadline in order to accommodate these  
staffing challenges.  

The requirement that prisons provide follow-up meetings within 14 days for inmates  
whose intake screenings indicate prior abusiveness is distinct from  and consistent with  the  
requirement that prisons attempt to conduct mental health evaluations  within 60 days.  The  
follow-up meeting is intended to emphasize immediate mental health needs and security risks,  
while the evaluation is a comprehensive mental health assessment intended to inform future  
treatment plans.  

Comment.  A State correctional agency argued that it is appropriate to require facilities to  
offer a follow-up meeting to an inmate with a history of victimization but that it should be left to  
the facility’s discretion to determine whether to offer a follow-up meeting to an inmate whose  
screening indicates prior abusiveness.  

R  The Department believes that the potential for reducing future incidents of  esponse.  
sexual abuse and creating an improved overall sense of safety within a facility justifies the  
burden of requiring the facility to offer a follow-up meeting to an inmate whose screening  
indicates prior abusiveness.  However, as reflected in §§ 115.83, 115.283, and 115.383, the  
Department agrees that it should be left to the discretion of a mental health practitioner to  
determine, following a mental health evaluation, whether treatment is appropriate for a known  
inmate-on-inmate or resident-on-resident abuser.  

Comment.  Advocacy organizations and a county sheriff’s office questioned the  
Department’s decision to exclude jails from the requirement to inquire about past sexual  
abusiveness.  The sheriff’s office asserted that, in light ofthe safety risks posed by an individual  
who has previously perpetrated abuse, it is especially critical that jails consider that history.  By  
contrast, several juvenile justice agencies and advocacy groups requested an analogous carve-out  
for short-term juvenile facilities.  

R  The Department has preserved the exemption for jails from the requirement  esponse.  
under § 115.81 that inmates whose screenings indicate prior sexual abusiveness be offered a  
follow-up meeting with a medical or mental health practitioner within 14 days, as well as the  
requirement under § 115.83 that known inmate-on-inmate abusers be offered a mental health  
evaluation and treatment, where deemed appropriate.  Because of the smaller capacity of many  
jails and high inmate turnover, it would be overly burdensome to require jails to provide mental  
health follow-up meetings or evaluations for individuals whose screenings indicate prior sexual  
abusiveness.  

In light of the importance of providing mental health support to youth who have reported  
sexual abusiveness  a point underscored by numerous commenters who requested that the 14-
day timeframe for a follow-up meeting be reduced for juveniles  the final standard does not  
exempt any juvenile facilities from the medical and mental health care requirements for abusers.  

Comment.  Two State juvenile justice agencies raised concerns about the standard’s  
interaction with mandatory reporting laws.  One recommended that the standard require staff  
members conducting screenings to provide appropriate notice regarding the agency’s mandatory  
reporting obligations under State law; another suggested that the standards offer guidance on  
following such laws.  

R  The Department recognizes the importance of providing staff with guidance  esponse.  
on how to comply with State-mandated reporting laws.  However, given the range of State  
mandatory reporting laws and agency policies for complying with such laws, the Department is  
not in a position to provide detailed instructions for compliance.  Instead, the Department has  
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revised §§ 115.31, 115.131 and 115.231 to require that staff receive training on how to comply  
with relevant laws relating to mandatory reporting of sexual abuse.  

Comment.  A State juvenile justice agency recommended adding language to the standard  
to specify the distinction between previously reported and never-before-reported sexual  
victimization.  

R  The Department does not find it necessary to distinguish in the standard  esponse.  
between new reports of sexual victimization and previously reported sexual victimization.  A  
resident’s history ofprior sexual victimization or abusive behavior may contribute to medical or  
mental health concerns, regardless of whether such victimization was previously reported upon a  
prior admission to the facility.  The resident should be offered a follow-up meeting with a  
medical or mental health practitioner within 14 days of the new intake screening, but if the  
practitioner determines through such follow-up meeting that treatment is not warranted, the  
facility need not provide such services.  The requirements relating to mandatory reporting laws,  
confidentiality, and informed consent under the paragraphs newly designated as § 115.381(c) and  
(d) adequately address any legal issues that could arise pertaining to a new report of sexual  
victimization.  

Comment.  Two commenters raised concerns about confidentiality.  A State juvenile  
justice agency recommended modifying the confidentiality provisions (designated in the final  
rule as §§ 115.81(c) and 115.381(c)) to specify that any information relating to sexual  
victimization or abusiveness may be provided to staff only on a need-to-know basis to inform  
treatment plans and security and management decisions.  A county sheriff argued that an inmate  
should not be able to maintain confidentiality regarding his or her prior abusiveness in  
institutional settings, as it could imperil other inmates.  

In addition, a State sheriffs’ association raised concerns that inquiring about an inmate’s  
sexual history in a public setting, where intake screenings are currently conducted, would violate  
the inmate’s privacy.  The association expressed apprehension that facilities would be required to  
build private screening rooms, which the association suggested would raise issues of cost and  
space.  

R  The final standard requires that dissemination of information related  sexual  esponse.  to  
victimization or abusiveness be “strictly limited” to medical and mental health practitioners and  
other staff, as necessary, to inform treatment plans and security and management decisions, or as  
otherwise required by Federal, State, or local law.  The Department interprets this to mean that  
such information shall be shared only to the extent necessary to ensure inmate safety and proper  
treatment and to comply with the law.  The facility retains discretion in how to provide the  
necessary degree of confidentiality while still accounting for safety, treatment, and operational  
issues.  

Sections 115.41, 115.141, 115.241, and 115.341 do not require that intake screenings  
occur in private rooms.  However, the Department expects that screening will be conducted in a  
manner that is conducive to eliciting complete and accurate information.  

Comment.  A State juvenile probation commission requested that the Department define  
the terms “abusiveness” and “victimization.”  

Response.  In light ofthe rule’s detailed definition ofsexual abuse, the Department does  
not find it necessary to define sexual abusiveness or sexual victimization.  

Comment.  A State juvenile justice agency recommended replacing “follow-up reception”  
with “follow-up appointment,” and suggested adding a requirement to paragraph (b) that staff  
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ensure that the inmate or resident is offered a follow-up appointment with a medical or mental  
health provider “and is referred to a medical practitioner when indicated.”  

R  reception” is unclear and  esponse.  The Department agrees that the phrase “follow-up  
has changed “reception” to “meeting.”  As discussed above, the Department intends for a  
“follow-up meeting,” in contrast to an evaluation, to entail an interaction between a health care  
provider and inmate or resident in which the provider focuses on mitigating immediate mental  
health concerns and assessing security risks, as well as informing decisions with regard to further  
treatment.  In light of the requirements for ongoing medical and mental health care under  
§§ 115.83 and 115.383, the Department does not find it necessary for the standard to require that  
inmates or residents be referred to a medical practitioner when indicated.  

Access  to Emergency Medical  and Mental Health Services  (§§ 115.82,  115.182,  115.282,  
115.382)  

Summary of Proposed Rule  

The standard contained in the proposed rule required that victims of sexual abuse receive  
free access to emergency medical treatment and crisis intervention services.  

Changes in Final Rule  

The Department has added a requirement for prisons, jails, community confinement  
facilities, and juvenile facilities that victims of sexual abuse while incarcerated be offered timely  
information about and timely access to emergency contraception, in accordance with  
professionally accepted standards of care.  

In addition, the Department has made four clarifying changes.  First, the Department has  
specified that sexually transmitted infections prophylaxis must be offered where “medically”  
appropriate, to clarify that the assessment of whether to offer prophylaxis should be based solely  
on a medical judgment.  Second, the final standard specifies that such prophylaxis must be  
offered in accordance with professionally accepted standards of care.  Third, the final standard  
clarifies that a victim cannot be charged for any of the services described in this standard, or  
required to name the abuser as a condition of receipt of care.  Finally, the Department has  
qualified the word “access” with “timely” to underscore the time-sensitive nature of emergency  
contraception and sexually transmitted infections prophylaxis and to ensure that drugs are  
provided within their window of efficacy.  

Comments and Responses  

Comment.  A number of advocacy organizations commented that major medical  
organizations and sexual assault treatment guides recommend the provision of emergency  
contraception as a standard part of treatment for rape victims.  These commenters requested (1)  
that the standards provide specific guidance regarding the provision of emergency contraception  
at no cost to inmate victims who may be at risk of pregnancy, and (2) in light of the  
contraceptive’s time-sensitive nature, that the standards explicitly require facilities to stock an  
adequate supply of emergency contraception so that it will be immediately available.  In  
addition, an advocacy organization requested that the Department clarify that pregnancy-related  
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services and sexually transmitted infections prophylaxis be offered without cost, and  
recommended that the phrase “where appropriate” be replaced with “where medically  
appropriate.”  Finally, one commenter remarked that the requirement that female victims be  
given access to pregnancy-related services is duplicative of §§ 115.83, 115.283, and 115.383.  

R  The Department agrees that it is essential that inmates  risk of pregnancy  esponse.  at  
following an incident of sexual abuse be given timely access to emergency contraception.  
Accordingly, the Department has modified the standard to specify that such inmates shall be  
offered timely information about and timely access to emergency contraception, in accordance  
with professionally accepted standards of care, where medically appropriate.  The Department  
declines to specify that facilities must stock a particular drug, but has clarified that access to  
emergency contraception must be “timely”; certainly, timeliness is achieved only if the  
contraceptive is provided within its window of efficacy.  To ensure that emergency contraception  
and sexually transmitted infections prophylaxis are available at no cost to the victim, the  
Department has moved to the end of the standard the clause requiring that treatment services be  
provided to the victim without financial cost; the Department intends for the phrase “treatment  
services” to encompass the provision ofmedical drugs.  The Department has also clarified that  
the determination of whether emergency contraception or sexually transmitted infections  
prophylaxis should be offered to a victim must be based solely on whether the drug is  
“medically” appropriate.  Finally, to avoid duplication of§§ 115.83, 115.283, and 115.383, the  
Department has eliminated the reference to pregnancy-related services in this standard.  

Comment.  Some advocacy groups recommended expanding the lockup standard to  
require facilities to offer detainee victims of sexual abuse timely information about and access to  
all pregnancy-related services and sexually transmitted infections prophylaxis, where  
appropriate.  

R  In light of the very short-term  of lockup detention, the Department does  esponse.  nature  
not believe that it is necessary to require lockups to provide emergency contraception or sexually  
transmitted infections prophylaxis.  Consistent with its obligation to provide appropriate  
emergency care, a lockup would transfer such a detainee to an appropriate emergency medical  
provider, which would be expected to provide such care as appropriate.  

Comment.  One State correctional agency remarked that “unimpeded access” is nearly  
impossible to ensure, even in the community.  

Response.  The Department has preserved the requirement that access to emergency  
medical and mental health care services for sexual abuse victims be “unimpeded” to make clear  
that agencies may not impose administrative hurdles that could delay access to these critical  
services.  

Comment.  A State correctional agency recommended that the Department define the  
term “sexually transmitted infections prophylaxis.”  

Response.  The Department intends for “sexually transmitted infections prophylaxis” to  
encompass appropriate post-incident treatment to reduce the risk of sexually transmitted diseases  
resulting from an incident of sexual abuse, and does not find it necessary to include a definition  
for that term in the final rule.  

Ongo  ring Medical  and Mental Health Care  fo Sexual Abuse  Victims  and Abusers  
(§§ 115.83,  115.283,  115.383)  

Summary of Proposed Rule  
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The standard contained in the proposed rule required that victims of sexual abuse receive  
access to ongoing medical and mental health care, and that abusers receive access to care as well.  
The standard required facilities to offer ongoing medical and mental health care consistent with  
the community level of care for as long as such care is needed.  

The standard also required that known inmate abusers receive a mental health evaluation  
within 60 days of the facility learning that the abuse had occurred.  

In addition, with respect to victims, the standard required that agencies provide, where  
relevant, pregnancy tests and timely information about and access to all pregnancy-related  
medical services that are lawful in the community.  The Department also proposed requiring the  
provision of timely information about and access to sexually transmitted infections prophylaxis  
where appropriate.  

Changes in Final Rule  

The Department has expanded the duty to provide non-emergency medical and mental  
health care to victims of sexual abuse by requiring care for individuals who were victimized in  
any prison, jail, lockup, or juvenile facility rather than only for those who were victimized  
“during their present term ofincarceration.”  However, the Department has clarified that such  
care need not be “ongoing” but need be provided only “as appropriate.”  

The final standard adds a requirement that victims of sexual abuse while incarcerated be  
offered tests for sexually transmitted infections as medically appropriate, and clarifies that  
information about pregnancy-related medical services must be “comprehensive” and access to  
pregnancy-related medical services must be “timely.”  

For clarity, the Department has replaced the reference to access to “all pregnancy-related  
medical services that are lawful in the community” with “all lawful pregnancy-related medical  
services.”  

The Department has also added language, identical to a provision in § 115.82, that  
requires that all treatment services under this standard be made available without financial cost to  
the victim and regardless of whether the victim names the abuser or cooperates with any  
investigation arising out of the incident.  

Finally, the Department has made several clarifying changes to the requirement that  
facilities conduct mental health evaluations of inmate abusers and offer treatment when deemed  
appropriate: The final standard specifies that facilities need only “attempt” to conduct mental  
health evaluations; indicates that this clause applies only to inmate-on-inmate abusers; and no  
longer requires that only “qualified” mental health practitioners be permitted to determine  
whether it is appropriate to offer treatment.  The final standard also clarifies the wording of  
references to sexual abuse victims.  

Comments and Responses  

Comment.  A State juvenile justice agency noted that the phrase “resident victims” could  
refer to individuals who were victimized prior to placement in the facility.  For clarity, the  
commenter also requested that the standard uniformly refer to victims of sexual abuse as  
“residents who, during their term ofincarceration, have been victimized.”  
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Response.  The Department intends for the standard to encompass individuals who were  
victimized while in another facility.  Accordingly, the final standard clarifies that medical and  
mental health evaluation and, as appropriate, treatment must be offered to all inmates or residents  
who have been victimized by sexual abuse in any facility.  

Comment.  A county sheriff predicted that a large percentage of inmates will claim to  
have been victimized, which would overload the system and impose substantial additional costs.  

Response.  The final standard requires an evaluation and treatment “as appropriate.”  To  
the extent that an inmate falsely alleges prior victimization, such treatment would not be  
appropriate.  Furthermore, all facilities are already obligated to provide adequate care to meet  
inmates’ serious mental health needs.  See Estelle  v. Gamble, 429 U.S. 97, 104 (1976).  By  
providing evaluation and treatment to sexual abuse victims “as appropriate,” facilities are simply  
providing constitutional conditions of care.  

Comment.  Numerous commenters expressed support for the requirement that women  
who become pregnant as a result of rape receive access to pregnancy tests and timely  
information about and access to pregnancy-related services.  Several commenters requested that  
the standard be clarified to reflect the fact that female inmates retain the right to an abortion.  
These commenters recommended modifying the standard to ensure that victims who become  
pregnant as a result of sexual abuse receive adequate information to make decisions about their  
pregnancy as well as any assistance necessary to carry out those decisions.  

In particular, a group ofwomen’s rights organizations requested that a woman who  
becomes pregnant as a result of sexual abuse while incarcerated be provided with comprehensive  
and unbiased counseling on options, including information on how pregnancy will affect the  
conditions of her confinement and information on the full spectrum of her parental rights and  
responsibilities.  

These commenters also requested that the standards specify that an incarcerated rape  
victim be able to terminate her pregnancy at no financial cost, and that counseling include an  
explanation that she will not have to pay for her medical care, whether she chooses to terminate  
the pregnancy or carry to term.  In addition, these commenters requested that facilities be  
required to protect from coercion and retaliation women who accuse staff members of rape and  
then choose to carry to term, and that the standards specify that facilities must provide  
transportation for abortion care, distance and cost notwithstanding.  

Finally, the commenters criticized as excessively vague the proposed standard’s  
requirement that pregnant rape victims receive timely information about and access to all  
pregnancy-related medical services “that are lawful in the community.”  Commenters expressed  
concern that facility staff may take an unduly narrow view in evaluating which services are  
“lawful in the community,” possibly concluding that because there is no abortion provider in the  
county, abortion services are not “lawful in the community.”  These commenters requested that  
the standard be revised to clarify that victims have access to all pregnancy-related medical  
services, including the right to terminate a pregnancy or carry to term.  

R  The Department agrees that  who are sexually abused while  esponse.  women  
incarcerated and become pregnant as a result must receive comprehensive information about and  
meaningful access to all lawful pregnancy-related medical services at no financial cost.  The  
final standard includes several clarifying revisions.  First, the Department has specified that such  
victims must receive timely and comprehensive information about all lawful pregnancy-related  
medical services, and that access to pregnancy-related medical services must be timely.  Second,  
the Department has removed the phrase “that are lawful in the community” and instead required  
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facilities to provide information about and access to “all lawful” pregnancy-related medical  
services.  Third, the Department has added a requirement that treatment services provided under  
this standard be made available without financial cost and regardless of whether the victim  
names the abuser.  This provision mirrors the requirement under §§ 115.82, 115.282, and  
115.382 that emergency services must be made available at no financial cost to the victim.  

The Department believes that the commenters’  requests regarding the provision of  
specific information are encompassed by the requirement that facilities provide “comprehensive”  
information about all lawful pregnancy-related medical services, and that additional guidance on  
transportation is unnecessary given the requirement that victims be provided “timely access” to  
all lawful pregnancy-related medical services  which necessarily includes transportation.  
Finally, while the Department appreciates commenters’ concern about the risk ofcoercion or  
retaliation by staff members accused of sexual abuse in cases where a victim becomes pregnant,  
the Department believes that the protections against retaliation provided in §§ 115.67, 115.167,  
115.267, and 115.367 are adequate to address this risk.  

Comment.  A national coalition of LGBTI advocacy organizations recommended that the  
standards expressly require facilities to offer testing for HIV and other sexually transmitted  
infections, accompanied by counseling before and after the test and contingent upon written  
consent from the inmate.  However, they urged that victims should not be required to undergo  
testing and not be punished for declining testing.  A State juvenile justice agency also  
recommended testing for sexually transmitted infections.  

R  The Department agrees that the standards should expressly require that  esponse.  
facilities offer testing for sexually transmitted infections, and has added a new paragraph (f) that  
requires facilities to offer such tests, as medically appropriate, to victims of sexual abuse while  
incarcerated.  The language stating that victims “shall be offered” tests makes clear that victims  
are not required to undergo such testing.  The Department trusts that medical practitioners  
administering such tests will adhere to professionally accepted standards for pre- and post-test  
counseling and written consent.  

Comment.  Several State correctional agencies, sheriff’s offices, and sheriff’s associations  
asserted that conducting a mental health evaluation of abusers and offering treatment where  
deemed appropriate would be prohibitively costly.  A State correctional agency stated that the  
mental health care requirements for abusers could be burdensome and that victims should remain  
the top priority.  However, an advocacy organization agreed with the Department’s statement in  
the NPRM that the benefit of reducing future abuse by known abusers justifies the additional  
costs.  

R  The Department remains of the view that the benefit of reducing future abuse  esponse.  
by known inmate-on-inmate or resident-on-resident abusers  by avoiding incidents and  
improving the perception of safety within the facility  justifies the cost of mental health  
evaluations and, where appropriate, treatment.  However, the Department underscores that, as  
stated in the NPR  not  to  a  sex  M, the standard is  intended  require  specialized comprehensive  
offender treatment program, which could impose a significant financial burden.  The Department  
believes that requiring agencies to offer reasonable treatment, when deemed appropriate by a  
mental health practitioner, is justifiable in light of the anticipated costs and benefits.  

The Department agrees that mental health care for victims should be the priority and  
accordingly has provided more detail on the minimum standards of care for victims than for  
abusers.  The standard specifies that evaluation and treatment of sexual abuse victims shall  
include, as appropriate, follow-up services, treatment plans, and, when necessary, referrals for  
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continued care following their transfer to, or placement in, other facilities, or their release from  
custody.  The standard further requires that facilities provide victims of sexual abuse with  
medical and mental health services consistent with the community level of care.  

Comment.  Numerous commenters expressed concern over the requirement that facilities  
provide a mental health evaluation of all known inmate-on-inmate abusers within 60 days.  
Several correctional agency commenters suggested that 60 days is too long, and recommended  
reducing the timeframe to 30 days, 14 days, 7 days, or 72 hours.  An advocacy organization  
stated that the 60-day requirement is incompatible with the shorter average length of stay in  
juvenile facilities and recommended a seven-day timeframe for juveniles, which the commenter  
asserted is in line with the relevant standards established by the National Commission on  
Correctional Healthcare.  

Several commenters took the opposite position, and recommended extending the  
timeframe or removing it all together.  A State correctional agency observed that this  
requirement might pose difficulties for smaller agencies, which may lack in-house staff capable  
of conducting a mental health evaluation; as a compromise, the commenter recommended  
requiring agencies to arrange for an evaluation within 60 days and to conduct the evaluation as  
soon as practicable thereafter.  

One State correctional agency suggested that conducting an evaluation within 60 days is  
unrealistic due to a State law requirement that, where a determination that an inmate is a sex  
offender is made pursuant to procedures established by the State department of corrections, such  
determination must be made following an adversarial hearing conducted by a licensed attorney  
serving as an administrative hearing officer.  

R  The Department has preserved the 60-day requirement  the best balance of  esponse.  as  
the various concerns noted by commenters.  The Department acknowledges that certain inmates  
with a history of abusiveness will be transferred or released from the facility before undergoing a  
mental health evaluation or receiving treatment.  However, smaller facilities may find it  
challenging to find a practitioner equipped to provide treatment to abusers, and very short-term  
treatment is likely to be ineffective.  The Department has therefore constructed the standard so as  
to afford facilities some flexibility.  

The 60-day clock starts only upon the agency’s “learning ofsuch abuse history”; thus,  
where an agency is required to hold a hearing in order to determine whether an inmate is an  
abuser, the treatment need not be offered until the determination is made.  

Comment.  Two State correctional agencies recommended that facilities be required only  
to perform mental health assessments, rather than evaluations, on known inmate-on-inmate  
abusers.  

R  An assessment is unlikely to provide a mental health practitioner with  esponse.  
sufficient information on which to base a determination about future treatment.  Thus, the final  
standard retains the evaluation requirement.  

Comment.  Several agency commenters raised concerns about the requirement that known  
abusers be offered treatment where deemed appropriate by a mental health practitioner, asserting  
that many facilities lack the time or expertise to provide effective treatment to abusers.  One  
agency suggested that “supportive therapy” would be a better requirement than “treatment.”  
Another State correctional agency worried about the legal implications of compelling an alleged  
abuser with a criminal case pending to participate in this program.  

R  The final standard requires only that the facility offer  evaluation and, if the  esponse.  an  
inmate consents to that evaluation, offer treatment “when deemed appropriate by mental health  
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practitioners.”  The standard does not mandate the type or extent of treatment, but leaves it to the  
discretion of the mental health practitioner to recommend therapy, a structured treatment  
program, medication, or whatever course of action is best suited for the needs of the specific  
inmate and the capabilities of the facility.  The standard does not require that abusers be  
compelled to participate in treatment.  

The Department notes that the standard only requires that a known inmate-on-inmate or  
resident-on-resident abuser be offered treatment where deemed appropriate by a mental health  
practitioner.  The standard does not require the agency to compel participation.  

Comment.  A county correctional agency asked how long a facility would be required to  
provide treatment.  

Response.  The standard’s reference to treatment that is “appropriate” leaves it to the  
facility’s mental health practitioners to determine the length oftreatment.  

Comment.  A State sheriff’s association and a county correctional agency asked whether  
the standard requires the agency to provide treatment for abuse that did not occur in the facility.  
A State juvenile justice agency observed that the standard does not distinguish between abuse  
that occurred prior to incarceration and abuse that occurred during incarceration.  

R  The final standard clarifies that facilities  offer medical and mental health  esponse.  must  
evaluation and, as appropriate, treatment to all inmates or residents who have been victimized by  
sexual abuse in any prison, jail, lockup, or juvenile facility.  

Comment.  A State correctional agency suggested that the standard refer to “inmate-on-
inmate” and “resident-on-resident abusers” rather than “inmate abusers” and “resident abusers”.  
One State correctional agency wondered why the standard seemingly applied to staff members  
who have abused inmates or residents.  An individual commenter proposed classifying  
individuals as “known resident abusers” by three measures: Criminal history indicating that the  
resident has been found guilty of a felony sex offense or a misdemeanor sex offense involving  
sexual abuse; an admission at any time to having committed sexual abuse regardless of  
prosecution; or a finding of abuse following a sexual abuse allegation and subsequent  
investigation.  A State department ofcorrections asked whether “known inmate abuser” includes  
someone who committed inmate-on-inmate abuse many years ago.  An organization that  
advocates for disability rights proposed adding a statement that the relevant abuse be defined as  
having occurred within the past two years in the facility in which the individual is currently  
confined, and two State juvenile justice agencies requested revising the standard to define  
“known resident abusers” as residents who have committed sexual abuse or sexual harassment  
during their present term of incarceration.  

R  The final standard clarifies that evaluation and  for abusers is  esponse.  treatment  
intended for “known inmate-on-inmate abusers” or “known resident-on-resident abusers.”  It  
does not encompass inmates or residents who committed a sex offense in the community, or staff  
who have abused inmates or residents.  However, the Department declines to impose a time limit  
on classification as an inmate-on-inmate or resident-on-resident abuser, or a requirement that the  
abuse must have occurred in the facility in which the individual is currently confined.  The safety  
risks posed by an individual who has previously committed sexual abuse while in a confinement  
facility, and the need for mental health care, may persist regardless of where or when the incident  
occurred.  

Finally, in light of the unfortunate reality that sexual harassment is pervasive among  
inmates and residents, the Department believes that a requirement to provide mental health  
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evaluations and treatment for all inmates and residents who have committed sexual harassment  
would impose an excessive burden upon facilities.  

Comment.  A State correctional agency requested that the standard allow for mental  
health evaluations to be conducted by staff other than medical and mental health practitioners.  

R  While the standard does  specify that only medical and mental health  esponse.  not  
practitioners may conduct the mental health evaluation, generally accepted professional  
standards dictate that only a qualified and trained medical or mental health practitioner can  
adequately evaluate an individual’s mental health needs and determine when it is appropriate to  
offer treatment.  

Comment.  A company that owns and manages prisons and detention centers asserted that  
the requirement that mental health practitioners have special qualifications is too great a burden  
to meet.  A State correctional agency recommended expanding the definition of“qualified  
mental health practitioner” to include a provider “who has also successfully completed  
specialized training for treating sexual abusers.”  

Response.  The Department agrees that it may be challenging for smaller facilities to  
employ mental health practitioners with documented expertise in sexual victimization or sexual  
abuse, and has removed the phrase “qualified mental health practitioner.”  The final standard  
requires facilities to offer treatment to an inmate-on-inmate or resident-on-resident abuser when  
deemed appropriate by “mental health practitioners.”  

Comment.  The AJA and a State jail wardens’ association commented that it would be  
difficult for small, rural jails to provide treatment to abusers.  They stated that jails are unlikely  
to have on-site mental health services, and that the nearest mental health facility may object to  
treating inmates on their premises due to the lack of a secure area.  On the other hand, a county  
sheriff’s office questioned why jails were excluded from the provision relating to the evaluation  
and treatment of abusers.  

Response.  The Department agrees it may be difficult for some jails to evaluate and treat  
abusers.  Accordingly, the final standard preserves the exemption for jails from the provision  
requiring facilities to attempt to conduct a mental health evaluation for known abusers and to  
offer treatment when deemed appropriate by mental health practitioners.  

Comment.  A State juvenile justice agency recommended that treatment of resident-on-
resident abusers in juvenile facilities not be identified as sex offender treatment unless the  
resident has been adjudicated for the offense.  

R  The Department  that facilities will refer  the  of known  esponse.  trusts  to  treatment  
resident-on-resident abusers in a manner that is accurate and considerate ofthe resident’s privacy  
needs.  

Comment.  A juvenile detention center recommended that the Department promulgate  
separate standards for short- and long-term juvenile facilities.  

R  The Department concludes that it is essential that all juvenile facilities comply  esponse.  
with the standard for ongoing medical and mental health care, including the provisions relating  
to treatment for known resident-on-resident abusers.  The final standard requires agencies to  
attempt to conduct a mental health evaluation of known abusers within 60 days, recognizing that  
facilities that house inmates for shorter periods of time may not be able to provide such an  
evaluation.  While ideally all known abusers would be offered such evaluations, the Department  
notes also that those who are confined for shorter periods of time present a smaller risk of  
committing further abuse.  
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Sexual Abuse  Incident Reviews  (§§ 115.86,  115.186,  115.286,  115.386)  

Summary of Proposed Rule  

The standard contained in the proposed rule set forth requirements for sexual abuse  
incident reviews, including when reviews should take place and who should participate.  Unlike  
the sexual abuse investigation, which is intended to determine whether the abuse occurred, the  
sexual abuse incident review is intended to evaluate whether the facility’s policies and  
procedures need to be changed in light of the alleged incident. The Department proposed that a  
review occur at the conclusion of every investigation of an alleged incident, unless the  
investigation concludes that the allegation was unfounded.  The Department further required the  
review to consider: (1) whether changes in policy or practice are needed to improve the  
prevention, detection, or response to sexual abuse incidents similar to the alleged incident; (2)  
whether race, ethnicity, sexual orientation, gang affiliation, or group dynamics in the facility  
played a role; (3) whether physical barriers in the facility contributed to the incident; (4) whether  
staffing levels need to be changed in light of the alleged incident; and (5) whether more video  
monitoring is needed.  

Changes in Final Rule  

In order to ensure that an incident review results in timely action, the final standard  
includes a new paragraph (b) specifying that the review should ordinarily occur within 30 days  
of the conclusion of the investigation.  In the paragraph formerly designated as (b), now  
designated as (c), the Department has replaced “upper” with “upper-level.”  In what was  
paragraph (c)(2), now (d)(2), the Department has revised the list of factors to be considered  
during the review by replacing “sexual orientation” with “gender identity; lesbian, gay, bisexual,  
transgender, or intersex identification, status, or perceived status.”  In what was paragraph (c)(6),  
now (d)(6), “PRE  A compliance manager,”A coordinator, ifany” has been changed to “PRE  and  
the Department has clarified that the review team’s report must include any determinations made  
pursuant to paragraphs (d)(1)-(d)(5).  In addition, the final standard requires the facility either to  
implement the review team’s recommendations for improvement or document its reasons for not  
doing so.  

Comments and Responses  

Comment.  Several commenters recommended that the standard specify a timeline for the  
review.  Two advocacy organizations suggested, in particular, that the Department implement  
measurable benchmarks, including a timeline, in order to ensure that the results of an incident  
review translate into action and to assist the auditor in measuring compliance with the review  
provision.  

R  The final standard  that the sexual abuse incident review shall ordinarily  esponse.  states  
occur within 30 days of the conclusion of the sexual abuse investigation.  

Comment.  An advocacy group recommended requiring the facility head and PREA  
coordinator to determine, after receiving the report, which recommendations to carry out and to  
document benchmarks and a timeline for doing so as an addendum to the report.  
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R  The Department believes that the timeline added  the new paragraph (b) will  esponse.  as  
suffice to ensure timely compliance with the standard.  The required submission of the report of  
the review team’s findings and any recommendations to  EA  both the facility head and the PR  
compliance manager also ensures effective oversight.  In addition, facilities must either  
implement the recommendations for improvement or document the reasons for not doing so,  
which will encourage thoughtful reform.  While the Department encourages facilities to develop  
a plan for implementing any revisions to their policies, the Department concludes that it is not  
necessary to require documentation of benchmarks and a timeline.  

Comment.  Some commenters recommended that the Department add sexual harassment  
to this standard, because sexual harassment is often a precursor to sexual abuse.  

R  The Department has incorporated coverage of sexual harassment into the final  esponse.  
standards where feasible.  The Department concludes that adding sexual harassment to the  
incidents requiring review would needlessly complicate the process by introducing a separate  
process for sexual harassment incidents.  Under § 115.11, facilities are already required to  
maintain a written zero-tolerance policy toward sexual harassment.  The Department believes  
that the cost of requiring review of sexual harassment incidents, which may be far more  
numerous than incidents of sexual abuse, could impose an unnecessary burden upon facilities  
and make compliance with the standard more difficult.  

Comment.  Commenters recommended defining “substantiated,” “unsubstantiated,” and  
“unfounded” to ensure that the meaning ofthe findings is understood.  

Response.  Section 115.5 contains definitions of“substantiated allegation,” “unfounded  
allegation,” and “unsubstantiated allegation.”  

Comment.  Some commenters recommended that the Department require review teams to  
consider, in addition to the areas listed in the standard, whether training curricula should be  
modified or expanded.  A juvenile advocacy organization also recommended that incident  
reviews include input from victims, witnesses, family members, and guardians on how to  
improve the investigation and response processes.  

R  The Department concludes that the limited benefits from these recommended  esponse.  
revisions would be outweighed by the additional burdens that would be imposed by adding such  
requirements for every post-incident review.  Of course, the Department encourages facilities to  
reexamine training curricula periodically based upon accumulated knowledge gleaned from the  
facilities’ experience in combating sexual abuse.  And, as the commenter suggests, facilities may  
wish to solicit input from victims and witnesses as a guide to improving their practices.  

Comment.  Several commenters recommended that the Department clarify who  
constitutes an “upper-level management official” for purposes of participating in a sexual abuse  
incident review.  

R  term  be defined with precision; it properly affords facilities  esponse.  This  cannot  
discretion to make reasonable judgments as to which officials should participate.  

Comment.  A victim services organization recommended requiring that the upper-level  
management responsible for review be independent from the investigation and have authority to  
make agency-level changes in response to information received from the reviews.  

Response.  The Department believes that it is unnecessary for the standard to regulate at  
this level of detail.  Rather, it is preferable to leave sufficient flexibility to the facility to organize  
its staff and resources to conduct an effective review.  In particular, it is impractical to require  
the involvement of an administrator with the authority to make agency-level changes, given that  
the review is intended to occur at the facility level.  
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Comment.  Commenters suggested that, in order to ensure compliance with the review’s  
findings, the review team should include the facility’s PREA coordinator, and the report should  
be submitted to the agency head for review and implementation of recommended changes.  

R  The Department declines  revise the relevant provision, which requires that  esponse.  to  
the review team’s findings and recommendations for improvement be submitted to the facility  
head and to the PREA coordinator (renamed as the PREA compliance manager in the final  
standards).  The Department believes that oversight by the facility head and PREA compliance  
manager will ensure implementation without needlessly micromanaging the facility’s review  
process.  

Comment.  Some commenters questioned whether the consideration of race, ethnicity,  
sexual orientation, gang affiliation, and other group dynamics as possible motivations for an  
alleged incident may require special training and, if so, whether the cost of that training would  
hinder compliance.  

R  The Department believes that additional training is unnecessary in light of the  esponse.  
range of training topics already required in § 115.31.  

Comment.  A juvenile justice agency questioned whether the review should make such a  
determination if a criminal investigation is proceeding at the same time.  

R  states  occur at the  esponse.  The final standard  that the incident review should  
conclusion of every sexual abuse investigation, unless the allegation has been determined to be  
unfounded.  Ifthe facility’s investigation is put on hold during a criminal investigation, the  
facility can wait to conduct the incident review until the investigation has concluded.  
Furthermore, the incident review required by this standard is intended to allow the facility to  
identify systemic problems in policies, practices, dynamics, physical barriers, staffing levels, and  
monitoring that may have contributed to an incident or allegation of sexual abuse, so that the  
facility can improve conditions to avoid future incidents or allegations.  Such a review should not  
interfere with a criminal investigation.  

Comment.  Several advocates recommended that gender identity be included in the list of  
possible motivating factors to be considered.  

R  The Department has added gender identity  the list of possible motivating  esponse.  to  
factors to be considered.  

Data  Co  nllectio (§§ 115.87,  115.187,  115.287,  115.387)  

Summary of Proposed Rule  

The standard contained in the proposed rule specified the incident-based data that each  
agency is required to collect in order to detect possible patterns and to help prevent future  
incidents.  The Department proposed that the agency be required to collect, at a minimum,  
sufficient data to answer fully all questions in the most recent revision of the Survey of Sexual  
Violence (SSV) conducted by BJS. The Department further proposed that the agency collect data  
from multiple sources (e.g., reports, investigation files, and sexual abuse incident reviews), that it  
aggregate the data at least annually, that it obtain the corresponding data from all private  
facilities with which it contracts for confinement, and that it make this data available to the  
Department upon request.  

Changes in Final Rule  
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The final standard includes three small changes.  Paragraph (c) now refers to the  
Department as whole rather than BJS.  In paragraph (d), “collect data from multiple sources” has  
been changed to “maintain, review, and collect data as needed from all available incident-based  
documents.”  In paragraph (f), “calendar” has been added before “year.”  

Comments and Responses  

Comment.  Several commenters asserted that the data collection and review requirements  
in this standard, and in §§ 115.88 and 115.89, would be overly burdensome.  Some State  
correctional agencies and a county sheriffs’  association suggested that the large collection of data  
would require significant hiring of new staff or staff reallocation.  A State juvenile justice agency  
stated that meeting the standard would require it to redesign its computer systems and purchase  
data collection software.  

A county juvenile justice agency suggested that this standard would be especially  
burdensome for smaller juvenile facilities such as group homes and private placement facilities.  
The commenter remarked that if those facilities are  EA  deemed non-complaint with the PR  
standards due to an inability to provide data under § 115.387, the agency would likely need to  
cancel contracts with those facilities in order to protect itself and the county from liability.  The  
commenter suggested that canceling contracts with such facilities would exacerbate difficulties  
in placing minors ordered removed from parents’  custody.  Furthermore, the commenter stated,  
delays could result in longer waits in juvenile detention facilities and in the occupation of beds  
needed for pre-adjudication minors, and the cost of having to provide more beds long-term  
would be substantial.  Two State correctional agencies objected that the standard would require  
the agencies to increase or realign staff, without funding to match.  

R  The Department acknowledges that facilities may need  incur costs to  esponse.  to  
comply with the standards for data review and collection.  Yet these costs should be manageable,  
and exceeded by the benefits that will accrue from managing and publishing the data in  
accordance with these standards.  Many, if not all, of these agencies have existing reporting  
requirements and may, therefore, have existing support staff that can be trained to fulfill the  
functions outlined in these standards.  The Department is not persuaded that this standard will  
impose a disproportionate cost on smaller agencies and facilities  which, in keeping with their  
size, should have correspondingly fewer allegations to document and report.  

Comment.  Several commenters recommended adding sexual harassment to this standard.  
R  The Department declines  make this change, largely for the same reasons  esponse.  to  

discussed above with respect to § 115.86.  While sexual harassment may be a precursor to sexual  
abuse, it is both more  equiring the collection of  frequent and less damaging than sexual abuse.  R  
incident-based data on sexual harassment would therefore impose a greater burden and result in  
fewer benefits than requiring the same data for incidents of sexual abuse.  

Comment.  Some commenters expressed concern that because the data collection  
requirement applies to all allegations regardless of legitimacy, it could overburden facilities.  
One juvenile agency recommended restricting the requirement to substantiated allegations.  

Response.  For allegations that are not substantiated, the data collection burden is  
minimal: to collect data necessary to answer all questions from the most recent version of the  
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SSV.37  The SSV requests detailed information only for substantiated incidents; for incidents that  
are determined to be unsubstantiated or unfounded, or subject to an ongoing investigation, the  
current SSV requires only that the facility list the number of each type of allegation, divided into  
sexual abuse and sexual harassment.  

Comment.  A few juvenile agencies questioned the requirement in paragraph (d) that data  
be collected from multiple sources, because multiple sources may not always be needed to  
compile the requisite aggregate data.  

R  The Department agrees and has revised paragraph (d) accordingly.  esponse.  
Comment.  An administrative office ofthe courts suggested that “Survey ofSexual  

Violence” should read “Survey on Sexual Violence.”  
R  The Department has  made this change; the BJS data collection is titled  esponse.  not  

“Survey ofSexual Violence.”  
Comment.  Some commenters suggested broadening the scope of who is deemed in  

compliance with the regulation.  A State juvenile justice agency recommended, in particular, that  
jurisdictions that currently use standardized instruments such as the Performance-based  
Standards (PbS) and Community-based Standards (CbS) should be deemed automatically in  
compliance for purposes of data collection.  The commenter noted that standardized instruments  
and uniform sexual abuse definitions are already used by PbS and CbS programs operating in 28  
States and the District of Columbia and suggested that States participating in PbS or CbS  
programs should be considered to be in compliance with this standard by virtue of their  
participation.  

Response.  The Department sees no reason for States that have PbS and CbS programs to  
be deemed automatically in compliance.  However, such States, like all entities that currently  
compile data, may not need to make significant adjustments to their data collection policies if  
their collections currently include, as required by the standard, data necessary to answer all  
questions from the most recent version of the SSV.  

Comment.  A county sheriff’s office noted that paragraph (e) requires agencies to collect  
data from private facilities with which they contract for confinement, whereas the most recent  
revision to the SSV excludes contracted facilities because BJS contacts these facilities directly.  

R  The Department believes that making public agencies responsible for  esponse.  
collecting data from facilities that they supervise directly and from private facilities with whom  
they contract for confinement is the best way to ensure compliance.  Centralizing data collection  
in this way will maximize the likelihood of effective oversight by the agency and the  
Department.  

Comment.  The same commenter requested clarification as to whether paragraph (f)  
requires a separate report or the information will be provided by BJS to the relevant Department  
components.  The commenter also inquired as to whether, if the Department intends to contact  
agencies directly, it will request information different from the information required by the SSV.  

R  to  reserves the right to  esponse.  Pursuant  the wording of the standard, the Department  
request all data compiled by the agency.  The data will not be obtained from BJS.  Under its  
authorizing legislation, BJS is not allowed to release publicly information that could identify  
victims or  EA provides that BJS must ensure  perpetrators.  In addition, PR  the confidentiality of  
participants in the PREA-related surveys that it conducts.  See 42 U.S.C. 15603(a)(1).  

37  The latest version of the SSV can be found at http://bjs.ojp.usdoj.gov/index.cfm?ty=dcdetail&iid=406.  
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Comment.  A State juvenile justice agency recommended deleting paragraph (f) as  
duplicative of reporting requirements in other standards.  If the paragraph is retained, the  
commenter recommended that the Department define “all such data” and clarify facilities’  
reporting obligations by specifying how far in advance and under what circumstances a request  
for data may be made (e.g., annually or only in connection with an audit).  The commenter  
further proposed amending the paragraph to provide a specific timeframe for an agency to  
prepare and provide its responses. Additionally, the commenter recommended that the  
Department require that (as in § 115.89(c)) “when data is aggregated, confidential information  
shall be redacted and personal identifiers shall be removed.”  

Response.  The Department does not believe that paragraph (f) is duplicative.  Rather, it  
serves an additional function in requiring that the agency make its data available to the  
Department upon request.  By “all such data,” the Department references all data collected  
pursuant to this standard.  The Department declines to create a separate framework for the timing  
ofrequests from the Department, which could unnecessarily hamper the Department’s flexibility  
in obtaining data as needed.  Furthermore, pursuant to § 115.88, each agency will be required to  
review the data, prepare an annual report of its findings, and make that report available to the  
public through the agency’s website.  Finally, the Department declines to add a redaction  
requirement  the interest in confidentiality regarding a release of data to the public does not  
apply to the release of information to the Department.  

Comment.  The same agency recommended that the Department add “calendar” after  
“previous” in paragraph (f) to clarify the meaning of“previous year.”  Because the SSV requires  
aggregated data for the previous calendar year, the commenter suggested that the Department use  
the same period for data collection.  

R  The Department agrees and has revised paragraph (f) accordingly.  esponse.  
Comment.  A State juvenile justice agency asked that data collected by the State agency  

from private facilities be limited to those that are in the same jurisdiction, because allegations of  
abuse reported from an out-of-State provider will be investigated by that jurisdiction’s law  
enforcement.  The commenter further recommended that data requested by the Department be  
limited to information provided in the SSV and that the Department provide sufficient advance  
time to submit this information.  

Response.  The Department believes that proper oversight of the collection and review of  
data must come through the agencies, in conjunction with the Department.  Because agencies  
contract with private entities for confinement, they are responsible for reviewing the data from  
these entities, even where a private facility may belong to a different jurisdiction. The  
Department further observes that limiting the information that the Department can seek to what  
is required by the SSV, and limiting the timeframe in which this information can be sought,  
would diminish the Department’s effectiveness in assessing data collected by agencies under this  
standard.  

Comment.  Several advocates recommended that the Department adopt NPREC  
supplemental immigration standard ID-11, which would require that, for each incident of alleged  
sexual abuse, data be collected regarding whether the alleged perpetrator or victim is an  
immigration detainee.  

Response.  The most recent version ofthe SSV does not contain “immigration detainee”  
as a data point, and the Department declines to impose this additional burden on correctional  
agencies.  
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Data  Review  for Co  nrrective  Actio (§§115.88,  115.188,  115.288,  115.388)  

Summary of Proposed Rule  

The standard contained in the proposed rule described how the collected data should be  
analyzed and reported.  The Department proposed that agencies be required to use the data to  
identify problem areas, to take ongoing corrective action, and to prepare an annual report for  
each facility and for the agency as a whole.  In order to promote agency accountability, the  
proposed standard further mandated that the report compare the current year’s data with data  
from prior years and provide an assessment ofthe agency’s progress in addressing sexual abuse.  
The proposed standard required that the agency make its report publicly available through its  
website or other means.  The proposed standard allowed agencies to redact specific material  
when publication would present a clear and specific threat to the safety and security of a facility,  
as long as the nature of the redacted material is indicated.  

Changes in Final Rule  

The Department has reviewed and considered commenters’  suggested changes to this  
standard but has made no substantive changes.  

Comments and Responses  

Comment.  A State sheriffs’  association contended that making agencies include an  
annual comparison would be labor-intensive; the association recommended that, instead, the  
Department set a broader timeframe for evaluating an agency’s progress in addressing sexual  
abuse.  The commenter noted that annual reports may be appropriate for agencies with higher  
incidence of sexual abuse, but would be impracticable for smaller facilities.  

R  The Department has weighed the  and benefits of various timelines for  esponse.  costs  
reporting and believes that an annual report will best fit the various purposes of the reporting  
requirements, including effective oversight, transparency in making information regularly  
available to the public, and uniformity across agencies and facilities.  Because data collection is  
keyed to the calendar year, it is appropriate for the reporting requirement to be annual as well.  
To vary the timelines of the reporting requirement on the basis of facility size would introduce  
needless complexity and make it more difficult for agencies that supervise facilities of varying  
sizes to perform the essential task of reviewing data to implement needed improvements in  
policies and practices.  Additionally, facilities of all sizes already have annual review  
requirements in a wide range of other areas.  R  an annual report will ensure  equiring  consistency  
with other reporting requirements and will help assess  EA.  progress in meeting the goals of PR  

Comment.  A State juvenile justice agency suggested that the Department specify what  
“other means” would be acceptable for making the annual report readily available to the public.  
A State sheriffs’ association also noted that the preparation of the annual report would impose  
extra costs for support staffing and that additional funds would be needed to cover the cost of  
changing the website and adding material to it.  

R  Posting the annual report online will maximize public visibility and  esponse.  
accessibility.  Only agencies that lack a website may make the report available to the public  

159  

Document  ID:  0.7.954.20714-000002  20200402-0000510  

https://Actio(��115.88


 

              

  

             

                


      
           


             

             


               
          


            

            


           

          

              

              


            

               


            

              


              

    

         

    

             

                


                

           


           

   

             

            

   

             

               


                
             


     

  

through other means.  Such means might include, for example, submitting the report to the  
relevant legislative body.  

The Department recognizes that the preparation of the report will incur support staff time  
and effort, but believes that the cost of adding material to the website will be minimal and  
outweighed by the benefits of public accessibility.  

Comment.  Various commenters recommended that the Department revise the standard to  
encourage facilities to implement changes in response to sexual abuse incidents in an ongoing  
manner, rather than in response to data aggregated annually.  An advocacy organization stated  
that if agencies are required to compile aggregate data only once per year, they might miss  
critical opportunities to implement changes to practices, policies, staffing, training, and  
monitoring.  Accordingly, the commenter recommended that paragraph (a) be revised by adding  
at the beginning “[a]nnually and after significant incidents.”  A juvenile advocacy organization  
suggested deleting “and aggregated” and encouraging facilities to make appropriate changes to  
policies and practices on an ongoing, rather than yearly, basis.  

R  a  not  esponse.  The requirement that data be collected and aggregated annually is  floor,  
a ceiling.  R  an  equiring  annual report will properly facilitate compliance with the data reporting  
and review requirements without overly burdening agencies.  Mandating a more frequent review  
could prove costly for some agencies and may be of little additional benefit.  The standard  
appropriately leaves to agency discretion whether to collect aggregate data more frequently and  
how to respond to incidents and concerns in an ongoing way.  Implementing the commenters’  
proposals would restrict agencies’  ability to comply with the standard in a manner that most  
effectively utilizes their limited resources.  

Data  Sto  n,  and Destructio (§§ 115.89,  115.189,  115.289,  115.389)  rage,  Publicatio  n  

Summary of Proposed Rule  

The standard contained in the proposed rule provided guidance on how to store, publish,  
and retain data.  The Department proposed that data must be securely retained for at least ten  
years after the date of initial collection unless Federal, State, or local law requires otherwise.  In  
addition, the proposed standard required that agencies make aggregated data publicly available  
through their websites or other means, after removing all personal identifiers.  

Changes in Final Rule  

The Department has added language to clarify that “sexual abuse data” in paragraph (d)  
refers to data collected pursuant to §§ 115.87, 115.187, 115.287, and 115.387.  

Comments and Responses  

Comment.  A county sheriff’s office questioned whether “sexual abuse data” refers to the  
sexual abuse incident review, the data reported to BJS through the SSV, or the public reports  
published on the agency’s website.  The commenter noted that if“sexual abuse data” refers to all  
records created during the sexual abuse investigation, then the standard would conflict with the  
record-retention requirement of § 115.71.  
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R  The Department has revised the standard to clarify that “data” refers to data  esponse.  
that the agency collects pursuant to § 115.87.  Section 115.71 covers a different set of records  
and therefore does not conflict with § 115.87.  Specifically § 115.71 requires that agencies retain  
written reports that document administrative and criminal investigations for the duration of the  
alleged abuser’s incarceration or employment by the facility, plus five years.  Section 115.89, by  
contrast, requires that the agency retain for at least ten years after the date of its initial collection  
(unless otherwise required by law) accurate uniform data for each allegation, using a  
standardized instrument and set of definitions, including at a minimum the data necessary to  
answer all questions from the most recent version of the SSV.  Put differently, § 115.71 covers  
written reports and the associated records; § 115.89 covers statistics.  While it is true that the  
agency can consult investigative findings as part of its review and collection of incident-based  
and aggregate data, the latter data are separate from the investigative records themselves and  
give rise to the different reporting requirements contained in this standard.  The differing  
retention requirements, therefore, do not conflict.  

Comment.  Two juvenile justice agencies recommended deleting paragraph (b) on the  
basis that the requirement in § 115.388 to publish an annual report and to make the report  
available on the agency’s website already includes a requirement to publish the aggregated  
sexual abuse data.  

R  Section 115.388 requires agencies  create an annual report documenting  esponse.  to  
their findings and corrective actions based on the aggregated data, but does not require  
publication of the actual data.  The instant standard, by contrast, governs the retention and  
publication of the data.  Specifying a separate requirement for the publication of the data will  
ensure that agencies can be held accountable for their findings and corrective actions by allowing  
the public to inspect the data on which these findings and actions were based.  

Auditing  and State  Compliance  (§§ 115.93,  115.193,  115.293,  115.393,  115.401,  115.402,  
115.403,  115.404,  115.405,  115.501)  

Summary of Proposed Rule  

In the proposed rule, the Department declined to resolve how frequently, and on what  
basis, audits should be conducted.  Determining that further discussion was necessary in order to  
assess these issues, the Department included in the NPR  nature  M several questions regarding the  
and scope of audits.  

The standard contained in the proposed rule did specify the requirements for an audit to  
be considered independent.  If an agency uses an outside auditor, the proposed standard required  
that the agency ensure that it not have a financial relationship with the auditor for three years  
before or after the audit, other than payment for the audit conducted.  The proposed standard also  
specified that the audit may be conducted by an external monitoring body that is part of, or  
authorized by, State or local government, such as a government agency or nonprofit entity whose  
purpose is to oversee or monitor correctional facilities. In addition, the proposed standard  
allowed an agency to utilize an internal inspector general or ombudsperson who reports directly  
to the agency head or to the agency’s governing board.  

The proposed standard further stated that the Department will prescribe methods  
governing the conduct of such audits, including provisions for reasonable inspections of  
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facilities, review of documents, and interviews of staff and inmates, as well as the minimal  
qualifications for auditors.  

The proposed standard provided that an agency shall enable the auditor to enter and tour  
facilities, review documents, and interview staff and inmates to conduct a comprehensive audit.  

Finally, the proposed standard provided that an agency shall ensure that the auditor’s  
final report is published on the agency’s website if it has one, or is otherwise made readily  
available to the public.  

Changes in Final Rule  

In the final rule, the Department creates a single, unified auditing system for all facilities,  
except for lockups that do not hold detainees overnight, such as court holding facilities.  The  
final standard addresses the frequency and scope of audits, required auditor qualifications, audit  
report contents and findings, audit corrective action plans, the audit appeals process, and the  
effect of the audit results on the Governor’s certification of compliance.  

The final standard provides that audits shall be conducted on a three-year cycle, with the  
first auditing period commencing one year after the effective date of the standards.  Each year,  
the agency shall ensure that at least one-third of each facility type operated by the agency, or by  
a private organization on behalf of the agency, is audited.  During the three-year cycle, the  
agency shall ensure that each facility operated by the agency, or by a private organization on  
behalf of the agency, is audited at least once.  In some cases, the Department may recommend  
that an agency conduct an expedited audit if the Department has reason to believe that a  
particular facility may be experiencing problems relating to sexual abuse.  The recommendation  
may also include referrals to  that may assist the agency with PR  resources  EA-related issues.  

The Department will develop and issue an audit instrument that will provide guidance on  
the conduct of and contents of the audit.  

The auditor shall review all relevant agency-wide policies, procedures, reports, internal  
and external audits, and accreditations for each facility type, as well as, at a minimum, a  
sampling of relevant documents and other records and information for the most recent one-year  
period.  The auditor shall be permitted to request and receive copies of any relevant documents  
(including electronically stored information), and shall retain and preserve all documentation  
(such as video tapes and interview notes) relied upon in making audit determinations.  Such  
documentation shall be provided to the Department upon request.  The auditor shall interview a  
representative sample of inmates, staff, supervisors, and administrators, and shall have access to  
and observe all areas of the audited facilities.  

The auditor shall be permitted to conduct private interviews with inmates, and inmates  
shall be permitted to send confidential information or correspondence to the auditor in the same  
manner as if they were communicating with legal counsel.  Auditors shall attempt to  
communicate with community-based or victim advocates who may have insight into relevant  
conditions in the facility.  

The final standard provides that an audit shall be conducted by:  (1) a member of a  
correctional monitoring body that is not part of, or under the authority of, the agency (but may be  
part of, or authorized by, the relevant State or local government); (2) a member of an auditing  
entity such as an inspector general’s or ombudsperson’s office that is external to the agency; or  
(3) other outside individuals with relevant experience.  Thus, the final standard differs from the  
proposed standard in that it does not allow audits to be conducted by an internal inspector  

162  

Document  ID:  0.7.954.20714-000002  20200402-0000513  



 

              

 

            

  

             

         


            

              


              

  

               
               

              


            

              


              

              


                 

  

             

                


              

                 


 
          


               

             


               

            

 

  

              

             


                 

            


             

             

             


              

                

         

              


             

     

  

general or ombudsperson who reports directly to the agency head or to the agency’s governing  
board.  

Auditors shall be certified by the Department, pursuant to procedures to be developed,  
including training requirements.  

For each standard, the auditor shall determine whether the audited facility reaches one of  
the following findings: “Exceeds Standard” (substantially exceeds requirement ofstandard);  
“Meets Standard” (substantial compliance; complies in all material ways with the standard for  
the relevant review period); or “Does Not Meet Standard” (requires corrective action).  The audit  
summary shall indicate, among other things, the number of provisions the facility has achieved at  
each grade level.  

A finding of“Does Not Meet Standard” with one or more standards shall trigger a 180-
day corrective action period.  The auditor and the agency shall jointly develop a corrective action  
plan to achieve compliance.  The auditor shall take necessary and appropriate steps to verify  
implementation of the corrective action plan, such as reviewing updated policies and procedures  
or re-inspecting portions of a facility.  After the 180-day corrective action period ends, the  
auditor shall issue a final determination as to whether the facility has achieved compliance with  
those standards requiring corrective action.  If the agency does not achieve compliance with each  
standard, it may (at its discretion and cost) request a subsequent audit once it believes that it has  
achieved compliance.  

An agency may lodge an appeal with the Department regarding any specific audit finding  
that it believes to be incorrect.  If the Department determines that the agency has stated good  
cause for a re-evaluation, the agency may commission a re-audit by an auditor mutually agreed  
upon by the Department and the agency, at the agency’s cost.  The findings ofthe re-audit shall  
be final.  

Section 115.501(a) provides that, in determining pursuant to 42 U.S.C. 15607(c)(2)  
whether the State is in full compliance with the PREA standards, the Governor shall consider the  
results of the most recent agency audits.  Section 115.501(b) provides that the Governor’s  
certification shall apply to all facilities in the State under the operational control ofthe State’s  
executive branch, including facilities operated by private entities on behalfofthe State’s  
executive branch.  

Comments and Responses  

Comment.  A wide range of comments were received on the question of whether audits  
should be conducted at set intervals or, alternatively, whether audits should be conducted only  
for cause, based upon a reason to believe that a particular facility or agency is materially out of  
compliance with the standards.  Many comments recommended audits be conducted at set  
intervals; most such comments recommended audits occur on a three-year cycle, as  EC  the NPR  
had recommended.  A number of comments proposed a combination of automatic periodic audits  
plus for-cause audits.  Two commenters recommended that audits be conducted both at random  
intervals and for cause.  A number of comments recommended that audits be performed for  
cause only, or where a facility has received a large number of complaints regarding sexual abuse.  

Several comments recommended various hybrid thresholds and timeframes for required  
audits.  Some suggested a combination of“streamlined” audits and full audits, more frequent or  
less frequent audits depending upon prior audit results or reasons to suspect noncompliance, and  
different audit timelines for smaller agencies.  
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Several comments recommended audits only for a random sampling of all facilities, or of  
facilities not otherwise subject to accreditation.  Several comments suggested that all facilities be  
audited.  A number of other comments suggested various hybrid approaches, including:  
statistical reporting with random audits to confirm data; auditing of all large facilities and  
random sampling of small facilities; differential auditing cycles for large and small facilities;  
auditing of all facilities during the first auditing cycle with various triggers or random selection  
for subsequent audits; or  EA audits  annual internal audits with random sampling for external PR  
or as requested by the agency.  

A comment  EC recommended that all facilities  submitted by former members of the NPR  
be audited within the first three years to establish a “baseline” that would guide future audits.  
Performance on the baseline audit would determine when the next regular audit would occur.  
The members suggested that ifan agency or facility’s compliance with the standards was  
determined to exceed 85 percent, the subsequent audit would occur five years later.  If  
compliance was between 50 and 85 percent, the next audit would be in three years, and if  
compliance was less than 50 percent the next audit would be one  EC  year later.  Former NPR  
members further recommended that a random sample of agencies and facilities receive  
unscheduled audits after the initial baseline audit.  In addition, the members recommended for-
cause audits based upon reasons to suspect problems in specific agencies or facilities.  

Response.  The Department has determined that all facilities should be subject to audits,  
and that audits should occur at all facilities at least every three years, and at least one third of the  
facilities operated by an agency must be audited every year.  The standard thus allows agencies  
substantial flexibility in scheduling audits within each three-year cycle while ensuring that  
facility audits occur regularly.  

The Department has chosen not to require audits only for cause, as this would make it  
difficult to determine whether a broad range of facilities are complying with the standards, and  
would make it harder to assess whether a State is in full compliance with the statute.  Under  
PR  a  to avoid aEA, certification of full compliance by the Governor of  State is necessary in order  
reduction in certain grant funding from the Department, unless the Governor commits to using  
the amount that otherwise would be forfeited for the purpose of enabling the State to achieve full  
compliance in future years.  See 42 U.S.C. 15607(c)(2).  In addition, requiring audits to be  
conducted only for cause could discourage agencies from strengthening their reporting and  
investigating procedures, for fear that revelation of incidents could result in an audit that the  
facility would otherwise escape.  

The final standard does incorporate the concept of a for-cause audit by providing a  
mechanism through which the Department can recommend to an agency that an expedited audit  
be conducted on any facility if the Department has reason to believe that the facility is  
experiencing problems related to sexual abuse.  However, the Department concludes that a  
hybrid audit scheme would prove unnecessarily complex and would lack the required  
predictability and flexibility to permit agencies to budget and plan for the audits.  

The Department believes that audits conducted through random sampling would be  
insufficient to  the scope of compliance with the PR  assess  EA standards.  The Department is  
cognizant of the burden that audits pose on institutions but believes that the triennial cycle  
appropriately balances the level of effort and resources that will need to be expended.  In  
addition, the Department anticipates that the actual audit complexity and duration will be scaled  
to the size and type of facility.  
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Comment.  Many agency commenters recommended that agencies be allowed to audit  
themselves; by contrast, many advocacy commenters criticized the proposed standard for  
allowing internal inspectors general or ombudspersons to conduct audits, out of concern that  
permitting agency employees to audit the agency’s facilities could compromise the objectivity  
and credibility of the auditing process.  One commenter suggested that audits performed by an  
auditor within the agency should be subject to review by an independent agency or elected body.  

R  helpful in assessing  institution’s  esponse.  While internal audits may prove  an  
performance, the Department believes that external audits are necessary to ensure that the audits  
are conducted, and are perceived to be conducted, independently and objectively.  Accordingly,  
the final standard requires that the audit be performed by an auditor external to the agency.  An  
audit may, however, be conducted by a sister governmental agency, including by an entity that  
ultimately reports to the same overarching department as the agency under audit.  

Comment.  Comments varied in response to  M Question 32, which asked to what  NPR  
extent, if any, agencies should be able to combine a  EA audit with an audit performed by  PR  an  
accrediting body or with other types of audits.  A number of comments recommended that audits  
not be combined with other types of audits.  Several  suggested that PR  comments  EA audits  
should be incorporated with accreditation or other audit types.  A number of comments stated  
that State bodies that inspect local jails should be able to  EA audits in the inspection  include PR  
process.  

Response.  The final standard places no restriction on auditor certification for individuals  
who are employed by an accrediting or oversight entity that is separate and independent from the  
agency.  For example, a qualified individual within a State office of inspector general (if outside  
the agency) or a member of an accrediting body could obtain Department certification and, if not  
otherwise conflicted, would be permitted to  EA audit,  incorporate the PR  conduct the PR  or  EA  
audit as part of a more comprehensive facility inspection program.  

Comment.  NPRM Question 33 asked whether the wording of any of the substantive  
standards should be revised in order to facilitate a determination of whether a jurisdiction is in  
compliance with the standard.  Some comments suggested that the standards be expressed using  
objective criteria.  Other comments recommended that the standards be written in a performance-
based format, or subject to specific outcome measures.  Still others suggested a combination of  
qualitative and quantitative standards.  A number of comments suggested requiring that agencies  
fully document their efforts to comply with the standards.  Finally, one comment recommended  
that the auditor have discretion to determine whether a facility is complying with the standard.  

Response.  The Department has attempted to incorporate objective criteria and written  
documentation requirements wherever practicable, although auditors will necessarily have some  
discretion to determine compliance regarding certain standards.  The Department intends to  
jointly develop, with the National Resource Center for the Elimination of Prison Rape,  
comprehensive auditing instruments for the various facility types and sizes that will provide  
guidance to the auditor on determining compliance.  In addition, the Department will develop  
uniform training and certification requirements for individual auditors, and may periodically  
issue interpretive guidance regarding the PREA standards.  

The Department declines to incorporate into the standards specific outcome measures.  
While performance-based standards facilitate compliance assessments, it is difficult to employ  
such standards effectively to combat sexual abuse in confinement facilities.  An increase in  
incidents reported to facility administration may reflect increased abuse due to the facility’s  
inability to protect inmates from harm.  Alternatively, it might reflect inmates’  increased  
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willingness to report abuse, due to the facility’s success at assuring inmates that reporting abuse  
will yield positive outcomes and not result in retaliation.  

Comment.  Several commenters recommended that auditors have expertise in, or receive  
specialized training in, such topics as working with victims of sexual abuse, applicable civil  
rights laws, adolescent and child development, and crisis counseling.  

Response.  The Department intends to develop and issue auditor training requirements,  
and will work with the National R  Center for the Elimination of Prison  ape (or other  esource  R  
contracted entity) to develop an audit training curriculum.  

Comment.  A number of comments recommended that the auditor receive unfettered  
facility access, including access to inmates, full access to a facility’s physical plant and  
documents, the ability to  EA coordinator,  to facility personnel, and the  consult with the PR  access  
ability to conduct unannounced inspections.  

Response.  The final standard incorporates many of these elements to enable thorough  
audits.  However, the Department declines to require that auditors be permitted to conduct  
unannounced facility audits, as this could prove inordinately burdensome for facility and agency  
personnel.  

Comment.  Former NPREC members recommended that the Department’s Office ofthe  
Inspector General conduct audits of BOP facilities.  

Response.  BOP facilities will be audited pursuant to the auditing standard.  However, the  
Department declines to mandate in the standard the specific entity that will conduct BOP audits.  

Comment.  Two commenters recommended that the audit reports describe the auditor’s  
methodology, the evidence used to support each audit finding, and recommendations for any  
required corrective action.  

Response.  The final standard includes these elements.  
Comments.  NPR  to what extent, if any, audits should bear on  M Question 35 asked  

determining whether a  EA.  Several  recommended  State is in full compliance with PR  comments  
that the audits be the primary basis for determining “full compliance.”  A number ofother  
comments suggested that the audit results be one ofa number offactors in determining “full  
compliance.”  Some comments suggested that audit results have only a marginal bearing on the  
determination, or be relevant to determining only State-level compliance.  A number of  
comments suggested that audit results, combined with appropriate and verified corrective action,  
determine State-level “full compliance.”  One comment suggested that the audit results,  
combined with an appropriate explanation from the Governor, enable the State to certify “full  
compliance.”  

Response.  The Department intends the audits to be a primary factor in determining State-
level “full compliance.”  Accordingly, the final rule requires the Governor to consider the most  
recent audit results in making his or her certification determination, which shall apply to  
facilities under the operational control ofthe State’s executive branch, including facilities  
operated by private entities on behalfofthe State’s executive branch.  

IV.  Regulato  nsry Certificatio  

Executive  Orders  13563  and 12866  - ry Planning  and Review  Regulato  
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This final rule has been drafted and reviewed in accordance with Executive Order 12866,  
“Regulatory Planning and Review,” as recently reaffirmed and supplemented by Executive Order  
13563, “Improving R  egulatory R  The Department has determined that  egulation and R  eview.”  
this final rule is a “significant regulatory action” under Executive Order 12866, § 3(f)(1), and  
accordingly has submitted it to the Office of Management and Budget (OMB) for review.  

Executive Order 12866 requires Federal agencies to conduct a regulatory impact  
assessment (benefit-cost analysis) for any “significant regulatory action” likely to result in a rule  
that may have an annual impact on the economy of $100 million or more or adversely affect in a  
material way the economy, a sector of the economy, productivity, competition, jobs, the  
environment, public health or safety, or State, local, or tribal governments or communities.  See  

Executive Order 12866, § 6(a)(3)(C).  
The Department has concluded that the economic impact of its adoption of the final rule,  

if complied with by all entities to which it applies, is likely to exceed this $100 million threshold.  
Assuming full nationwide compliance, the standards would affect the management of all State,  
local, privately operated, and Department of Justice confinement facilities, which collectively  
house over 2.4 million individuals at any given time and which spent more than $79.5 billion in  
2008.  See BJS, Justice Expenditure and Employment Extracts 2008, advance estimate  
(unpublished).  

The final rule, moreover, “materially alters . . . the rights and obligations ofgrant  
recipients,” and “raise[s] novel legal or policy issues.”  Executive Order 12866, §§ 3(f)(3), (4).  
Accordingly, in compliance with OMB Circular A-4, the Department has prepared a  egulatoryR  
Impact Assessment (RIA) to accompany the final rule.  

Regulatory Impact Assessment  

The RIA is available in full at http://www.ojp.usdoj.gov/programs/pdfs/prea  ria.pdf and  
is summarized here.  The RIA assesses, and monetizes to the extent feasible, the benefits of  
combating rape and sexual abuse in America’s prisons, jails, lockups, community confinement  
facilities, and juvenile facilities, and the costs of full nationwide compliance with the final rule.  
It also summarizes the comments relating to the costs and benefits of the standards that the  
Department received in response to  M and the Initial R  the NPR  egulatory Impact Assessment  
(IRIA).  

The cost estimates set  IA are the costs of full nationwide compliance with  forth in the R  
all of the standards and their implementation in all covered facilities.  The Department concludes  
that full nationwide compliance with the standards would cost the correctional community, in the  
aggregate, approximately $6.9 billion over the period 2012-2026, or $468.5 million per year  
when annualized at a 7 percent discount rate.  The average annualized cost per facility of  
compliance with the standards is approximately $55,000 for prisons, $50,000 for jails, $24,000  
for community confinement facilities, and $54,000 for juvenile facilities.  For lockups, the  
average annualized cost per agency is estimated at $16,000.  

However, these figures are  EA does  require full  potentially misleading.  PR  not  
nationwide compliance with the Department’s standards, nor does it enact a mechanism for the  
Department to direct or enforce such compliance; instead, the statute provides certain incentives  
for State (but not local or privately operated) confinement facilities to implement the standards.  
Fiscal realities faced by confinement facilities throughout the country make it virtually certain  
that the total actual outlays by those facilities will, in the aggregate, be less than the full  
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nationwide compliance costs  IA.  Actual outlays incurred will depend  the  calculated in this R  on  
specific choices that State, local, and private correctional agencies make with regard to adoption  
of the standards, and correspondingly on the annual expenditures that those agencies are willing  
and able to make in choosing to implement the standards in their facilities.  The Department has  
not endeavored in the R  to  IA  project those actual outlays.  

Summary of Cost Justification  Analysis  

In developing the final rule, the Department was constrained by two separate and  
independent limitations relating to the potential costs of the standards.  The first was the  
requirement, set forth in Executive Order 12866, that each agency “propose or adopt a regulation  
only upon a reasoned determination that its benefits justify its costs,” recognizing that some  
benefits and costs are difficult to quantify.  Executive Order 12866, § 1(b)(6).  Executive Order  
13563, moreover, directs agencies “to use the best available techniques to quantify anticipated  
present and future benefits and costs as accurately as possible.”  Executive Order 13563, § 1(c).  
The second was the provision, set  EA itself, prohibiting the Attorney General from  forth in PR  
adopting any standards “that would impose substantial additional costs compared to the costs  
presently expended by Federal, State, and local prison authorities.”  42 U.S.C. 15607(a)(3).  The  
RIA addresses both sets of limitations and concludes that the final rule does not contravene  
either constraint, and is in fact fully justified under both analyses.  

With respect to  IA undertakes  the analysis called for by the Executive Orders, the R  a  
break-even analysis to demonstrate that the anticipated costs of full nationwide compliance with  
the PREA standards are amply justified by the anticipated benefits.  The results of this break-
even analysis are summarized in Table 2.  As shown there, using the Department’s preferred  
estimation method, for the costs of full nationwide compliance to break even with the monetized  
benefits of avoiding prison rape, the standards would have to be successful in reducing the  
annual number of prison sexual abuse victims by about 1,671, for a total reduction from the  
baseline over fifteen years of about 25,000 victims.38  As a  IA  comparison, the R  estimates that in  
2008 more than 209,400 persons were victims ofsexual abuse in America’s prisons, jails, and  
juvenile centers, of which at least 78,500 prison and jail inmates and 4,300 youth in juvenile  
facilities were victims of the most serious forms of sexual abuse, including forcible rape and  
other nonconsensual sexual acts involving injury, force, or high incidence.  

38  These figures include all facility types and all types of sexual abuse (from the most to the least severe), and take  

into account the fact that many victims are victimized multiple times (i.e., an avoided victim subsumes all of the  

incidents of sexual abuse that victim experiences).  In the RIA, the Department calculates the break  even figures in  
six different ways corresponding to different methods of calculating the baseline prevalence of prison sexual abuse  

and different approaches to monetizing the value of avoiding prison sexual abuse.  The figures in Table  2 reflect the  

Department’s preferred approach among these six alternatives.  When reflected as a range, the six approaches  

collectively provide that, for the costs of full nationwide compliance to break even with the monetized benefits of  

avoiding prison rape, the standards would have to be successful in reducing the annual number of prison sexual  

abuse victims by between 1,667 and 2,329, for a total reduction from the baseline over fifteen years of about 25,000  
35,000 victims.  
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Prisons  Jails  Lockup  

Community  

Confinement  

Facilities  
Juvenile  Total  

Prevalence  89,688109,181  Unknown  Unknown  10,553209,422  

Value of 1%  Reduction  $206.4  $260.1Unknown.  Unknown  $52.4  

Value of 1 Victim Avoided  $0.25  $0.25  

Cost  $64.9  $163.4  $95.5  $12.8  $131.9  $468.5  

Breakeven Percent  0.32%  0.64% Unknown.  Unknown.  2.55%  

Breakeven Number of  Victims  282  686  385  52  266  1671  

The Department believes it reasonable to expect that the standards, if fully adopted and  
complied with, would achieve at least this level of reduction in the prevalence of prison sexual  
abuse.  Taking into account the considerable non-monetized benefits of avoiding prison rape, the  
justification for the standards becomes even stronger.  Ofcourse, ifthe nation’s confinement  
facilities spend less annually than full nationwide compliance is estimated to require, then the  
annual reduction in the number of prison sexual abuse victims that would need to be achieved in  
order for actual outlays to break even with benefits would be correspondingly lower.  

With respect to  EA, the Rthe analysis that Congress required in PR  IA concludes that the  
costs of full nationwide compliance do not amount to “substantial additional costs” when  
compared to total national expenditures on correctional operations.  In the most recent tabulation,  
correctional agencies nationwide spent approximately $79.5 billion on correctional operations in  
2008.  As noted, the RIA estimates that full nationwide compliance with the final standards  
would cost these agencies approximately $468.5 million per year, when annualized over 15 years  
at a 7 percent discount rate, or a mere 0.6 percent of total annual correctional expenditures in  
2008.  The Department concludes that this does not amount to substantial additional costs.  

39  Prevalence figures reflect the Department’s “principal” approach to determining prevalence (among the three  

alternative approaches discussed below) and include all forms of sexual abuse.  As explained in the RIA, prevalence  

figures for lockups and community confinement facilities are unknown; the total for prisons, jails, and juvenile  

centers under the principal approach is 209,422.  

The “value of1% reduction” row sets forth the RIA’s estimate of the monetizable value (in millions of  
dollars) of the benefit of a 1% reduction from the baseline annual prevalence of sexual abuse in prisons, jails, and  

juvenile centers, using the Department’s preferred methodology, the victim compensation model, and taking into  
account the fact that many victims ofprison rape are victimized multiple times.  The “value of1  victim avoided”  

row sets forth the corresponding estimate for lockups and community confinement facilities, but sets forth the value  

(again in millions) of avoiding a single victim of abuse.  

Cost figures represent the cost of full nationwide compliance with all of the  EA standards, in the  PR  
aggregate, in millions ofdollars.  “Breakeven percent,” for prisons, jails, and juvenile centers, shows the total  

percentage reduction from the baseline annual prevalence of prison sexual abuse that the standards would have to  

achieve in each sector in order for their annual benefits, in monetary terms, to break even with their annual costs,  

again assuming full nationwide compliance.  “Breakeven Number ofVictims” shows how many individual victims  

of prison sexual abuse the standards would have to be successful in preventing each year, in each sector (again  

taking into account the phenomenon ofserial victimization), for the standards’  annual benefits, in monetary terms, to  
break even with the annual costs of full nationwide compliance.  
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Measuring the Relevant Baseline  

As a  IA  the baseline level of prison rape and sexual abuse  starting point, the R  measures  
in prisons, jails, and juvenile facilities.  It estimates the annual prevalence of six categories of  
inappropriate sexual contact in adult prisons and jails, and five different categories in juvenile  
facilities.  The precise definitions of these categories are  forth in detail in the Rset  IA, but these  
types of sexual contact are essentially differentiated based on the existence and nature of force or  
threat of force, the nature and intrusiveness of the physical contact, and how often the victim has  
experienced abuse (i.e., whether the victim has experienced a low or high incidence of contact),  
among other factors.  

Relying largely on tabulations made by BJS and the Office of Juvenile Justice and  
Delinquency Prevention, the RIA examines the available statistics on the prevalence of each type  
of inappropriate sexual contact  

40  
and addresses a number of issues with those statistics, including  

41  42  the problem of serial victimization (prevalence vs. incidence),  cross-section vs. flow,  
underreporting of sexual victimization (false negatives), and false allegations (overreporting).  
The R  community  IA also describes difficulties in measuring the prevalence of sexual abuse in  
confinement facilities and lockups. 43  

The RIA presents three alternatives for estimating the prevalence of sexual abuse, each  
relying on different assumptions to account for the possibility of underreporting (false negatives)  
and overreporting (false positives) of sexual abuse.  Under the “principal” method  the one the  
Department prefers among the three  no adjustment is made to the prevalence estimates to  
account either for false negatives (sexual abuses that occurred but were never reported) or false  
positives (sexual abuses that were reported by inmates but that did not actually occur).  The  
“adjusted” approach uses an upper bound assumption as to the number offalse negatives and a  
conservative approach to the adjustment for false positives; the “lower bound” approach uses a  

40  See BJS, Sexual Victimization in  Prisons and Jails Reported by Inmates, 2008  09 (NCJ 231169) (Aug. 2010);  

BJS, Sexual Victimization in  Juvenile Facilities Reported by Youth, 2008  09 (NCJ 228416) (Jan. 2010).  
41  Prevalence essentially measures the number of victims of sexual abuse over a period of time, whereas incidence  
refers to the number of discrete victimizations over that period.  The difference between the two arises from the fact  

that many prison rape victims are victimized many times.  
42  The estimates of prevalence are based on surveys of inmates, who are asked to state whether, as of the date the  

survey is administered, they have experienced sexual abuse in that facility during the previous twelve months.  If the  

answer is affirmative, the inmate is asked follow  up questions about the nature and frequency of the abuse.  In a  

cross  section (also known as “stock”) approach to estimating prevalence, the estimates are based on the responses  
given by the inmates who happen to be at the facility on the day the survey was administered.  However, this  

approach risks significantly understating the actual prevalence, especially in jails, because the majority of inmates  

remain in their facility for less than one year,  and there will have been many inmates who were at the facility earlier  

during the twelve  month survey period but who are no longer there when the survey is administered.  A flow  

approach to estimating prevalence compensates for this phenomenon by extrapolating from the cross  sectional  

figures an estimate of the total number of victims among the total population of inmates who flowed through the  
facility during the twelve  month period.  
43  At the time the R  was  the prevalence of sexual abuse in  IA  prepared, the Department lacked data regarding  

community confinement facilities.  A BJS study of former State prisoners that was finalized in May 2012, too late  

for incorporation into the prevalence assessments  IA, provides for the first time  data regarding such  of the R  some  

prevalence.  See BJS, Sexual Victimization  R  (NCJ 237363) (May 2012).  eported by Former State Prisoners, 2008  

The Department remains unaware of any data regarding the prevalence of sexual abuse in lockups.  
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lower bound assumption as to the number of false negatives and a less conservative approach to  
adjusting for false positives.  Under the principal approach, the RIA concludes that in 2008 more  
than 209,400 persons were victims ofsexual abuse in America’s prisons, jails, and juvenile  
centers.  Of these, at least 78,500 were prison and jail inmates and 4,300 were youth in juvenile  
facilities who were victims of the most serious forms of sexual abuse, including forcible rape and  
other nonconsensual sexual acts involving injury, force, or high incidence.  

Table 3 shows the estimated baseline prevalence of rape and sexual abuse in adult prison  
and jail facilities under each ofthe RIA’s prevalence estimation methods.  Table 4 shows the  
corresponding estimates for juvenile facilities, and Table 5 shows the composite prevalence  
estimates among all facility types.  44  

Table  3:  Baseline  Prevalence  o  nf Sexual Abuse,  Adult  Priso and Jail Facilities,  Using  
Alternative  Prevalence  Estimation Appro  oaches,  by Type  f Incident,  2008  
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Adult  Prisons  Adult  Jails  

Principal  Adjusted  
Lower  
Bound  

Principal  Adjusted  
Lower  
Bound  

Nonconsensual  
Sexual  Acts  

High  
32,900  33,100  25,600  45,600  43,000  26,000  

Nonconsensual  
Sexual  Acts  Low  

11,300  11,600  8,800  8,900  7,900  5,000  

Willing  Sex  

with  Staff  
17,600  17,800  13,500  15,500  14,800  10,400  

Abusive  Sexual  
Contacts  High  

7,300  7,000  6,100  8,500  7,800  6,300  

Abuse  Sexual  
Contacts  Low  

10,900  11,200  9,000  14,400  13,600  10,700  

Staff  Sexual  
Misconduct  

Touching  Only  

9,700  9,400  7,500  16,300  14,200  10,800  

TOTAL  89,700  90,100  70,500  109,200  101,300  69,200  

44  For the definitions of the various types of sexual conduct listed in these tables, see  IA.  Tables 1.1 and 1.2 in the R  
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Table  4:  Baseline  Prevalence  of Sexual Abuse,  Juvenile  Facilities,  Using Alternative  
Prevalence  Estimation Appro  oaches,  by Type  f Incident,  2008  

Principal  Adjusted  Lower  Bound  

Serious  Sexual  Acts  
High  

4,300  4,600  3,800  

Willing  Sex With  

Staff  High  
2,800  2,700  2,500  

Serious  Sexual  Acts  
Low  

2,000  2,700  1,800  

Other  Sexual  Acts  
High  

600  600  500  

Other  Sexual  Acts  
Low  

900  1,000  900  

TOTAL  10,600  11,600  9,500  

Table  5:  Baseline  Prevalence  of Sexual Abuse,  Summary Chart  
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Principal  Adjusted  Lower  Bound  

Prisons  89,700  90,100  70,500  

Jails  109,200  101,300  69,200  

Juveniles  10,600  11,600  9,500  

TOTAL  209,400  203,000  149,200  

Estimating the Monetized Unit Benefit of Avoiding  a  ape  Sexual Abuse  Prison  R  or  

As a number of commenters observed, placing a monetary value on avoided sexual abuse  
confronts considerable methodological difficulties.  One commenter remarked that “estimating  
the monetary ‘costs’ ofcrime is at best a fraught and imperfect effort, particularly when dealing  
with crimes such as sexual abuse whose principal cost is due to the pain, suffering, and quality of  
life diminution of the victims.” E  to  xecutive Order 12866 nevertheless instructs agencies  
measure quantifiable benefits “to the fullest extent that [they] can be usefully estimated.”  
Executive Order 12866, § 1(a); see  § 1(c) (“[E  also Executive Order 13563, ]ach agency is  
directed to use the best available techniques to quantify anticipated present and future benefits  
and costs as accurately as possible.”).  Some uncertainty in such estimates is not itself reason to  
abandon the effort.  

The RIA estimates the monetary value of certain benefits of avoiding prison sexual abuse  
using values derived from general literature assessing the cost of rape,  45  with adjustments made  
to account for the unique characteristics of sexual abuse in the prison setting.  Using an approach  
known as the willingness to  IA first monetizes the benefit of avoiding  pay (WTP) model, the R  
sexual abuse in a confinement facility by consulting studies that have estimated how much  
society is willing to pay for the reduction of various crimes, including rape, and then assessing  
whether the conclusions of those studies would be different in the specific context of sexual  
abuse in confinement facilities.  This approach yields a reliable estimate of the costs of the most  

45  See, e.g., National Institute of Justice R  eport, Victim Costs and Consequences: A New Look  (NCJ  esearch R  

155282) (Jan. 1996), available at  . Miller et al., Minn. Dep’t of  http://www.ncjrs.gov/pdffiles/victcost.pdf; Ted R  

Health, Costs of Sexual Violence in Minnesota  (July 2007), available at  

http://www.pire.org/documents/mn  brochure.pdf; Mark A. Cohen et al., Willingness  to  Pay for Crime Control  
Programs, 42 Criminology 89 (2004).  
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serious categories of sexual abuse assessed in the R  46  but because of limitations in the way  IA,  
the underlying studies were conducted, it cannot be effectively used to monetize the cost of the  
less serious categories of sexual abuse.  

In part because of these limitations, the RIA also uses an alternative approach known as  
the victim compensation or willingness-to-accept (WTA) model, which estimates how much the  
average victim of prison rape would be willing to accept as compensation for injuries suffered in  
the assault, including intangible injuries such as pain, suffering, and diminished quality of life.  
To do this, the RIA assesses certain monetizable costs of prison rape to the victim, such as the  
costs of medical and mental health care, and adds an element, drawn primarily from jury  
verdicts, to cover the intangible costs associated with pain and suffering.  All of these costs were  
identified by reviewing the literature on the cost of rape generally, and then extrapolating the  
analogous costs  IA calculates avoidance benefits  ain confinement facilities. Although the R  on  
per victim basis, it accounts for the fact that many victims of prison rape are victimized multiple  
times.  

Thus, the R  uses  hybrid approach that combines the WTP and WTA  IA essentially  a  
elements: For the one category of sexual conduct as to which an estimate using the WTP was  
possible (the most serious category for adult victims), it identifies a range of avoidance benefit  
values, with the WTP estimate at one bound and the WTA estimate on the other; for the  
remaining categories of conduct, as  which  WTP estimate  not  IA uses  to  a  was  possible, the R  
only the WTA estimate.  Using this approach, the RIA derives monetized values for avoiding  
each of the six types of sexual contact (five for juveniles), depending upon whether the victim is  
a juvenile or an adult.  These values are  IA estimates the  depicted in Tables 6 and 7.  The R  
monetizable benefit to an adult of avoiding the highest category of prison sexual misconduct  
(nonconsensual sexual acts involving injury or force, or no injury or force but high incidence) as  
worth about $310,000 per victim using the willingness to pay model and $480,000 per victim  
under the victim compensation model.  For juveniles, who typically experience significantly  
greater injury from sexual abuse than adults, the corresponding category is assessed as worth  
$675,000 per victim under the victim compensation model.  (A willingness to pay estimate was  
not calculated for juveniles.)  These estimates  higher than in the IR  are  IA because of changes the  
Department made, in response to public comments, to the definitions of the different types of  
sexual abuse and to the methodologies for monetizing the benefit of avoiding each type.  

46  These costs translate to  IA  i.e., the benefits that would accrue from avoiding  benefits for the purpose of the R  
such incidents.  
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Table  6:  Avoidance  Benefit  Values  for  nSexual Abuse,  Adult  Priso and Jail Facilities,  by  
Victimization Type  and Valuatio Metho  n d  
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WTP  

Victim  

Compensation  
(WTA)  

Nonconsensual  Sexual  Acts  High  $310,000  $480,000  

Nonconsensual  Sexual  Acts  Low  $160,000  

Willing  Sex With Staff  $160,000  

Abusive  Sexual  Contacts  High  $5,200  

Abusive  Sexual  Contacts  Low  $600  

Staff  Sexual  Misconduct  Touching  
Only  

$600  

Table  7:  Unit  Avo  ridance  Values  fo Sexual Abuse,  Juvenile  Facilities,  
by Victimizatio Type  n  

Victim  Compensation  
(WTA)  

Serious  Sexual  Acts  High  $675,000  

Willing  Sex With Staff  High  $672,000  

Serious  Sexual  Acts  Low  $225,000  

Other  Sexual  Acts  High  $7,300  

Other  Sexual  Acts  Low  $900  

The RIA next calculates the maximum monetizable benefit to society of totally  
eliminating each of the types of inappropriate sexual contact, by multiplying the baseline  
prevalence of such events by the unit benefit of an avoided victim.  As depicted in Table 8, under  
the Department’s principal approach for estimating prevalence, and using the victim  
compensation model, the R  cost  society of  IA determines that the maximum monetizable  to  
prison rape and sexual abuse (and correspondingly, the total maximum benefit of eliminating it)  
is about $46.6 billion annually for prisons and jails, and an additional $5.2 billion annually for  
juvenile facilities.47  

It bears cautioning, however, that the Department has not  IA the  estimated in the R  
expected monetized benefit of the standards themselves but has instead opted for a break-even  
approach that estimates the number of victims that would need to be avoided (taking into account  
the fact that many victims are victimized multiple times) for the benefits of the standards to  
break even with the costs  IA does not estimate that  of full nationwide compliance.  Thus, the R  
the standards will actually yield an annual monetized benefit of $52 billion, except in the  
hypothetical scenario where the standards would, by themselves, lead to the complete  
elimination of prison rape and sexual abuse.  The actual monetized benefit of the standards will  
certainly be less than this hypothetical figure and will depend on a number of factors, including  
the extent to which facilities comply with the standards, and the extent to which the standards are  
effective in achieving their goals.  

47  The RIA calculates these figures six different ways, using the three different prevalence estimation approaches  

(principal, adjusted, and lower bound), and the two different approaches to monetizing avoidance benefit values  

(WTP and WTA).  Expressed as  range that captures all six approaches, the Ra  IA determines that the maximum  

monetizable cost to society of rape and sexual abuse in prisons, jails, and juvenile facilities (and correspondingly,  

the total maximum benefit of eliminating it from those facilities) ranges from $26.9 billion to $51.9 billion.  These  

figures exclude the cost to society of rape and sexual abuse in community confinement facilities and lockups  
because of the unavailability of data regarding the prevalence of sexual abuse in those facilities.  
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Table  8:  Total Cost  f Sexual Abuse,  Acro  Priso  o  ss  ns,  Jails,  and Juvenile  Facilities,  Victim  
Compensation  d,  by Prevalence  Appro  ns  f Do  Metho  ach (In  Millio  o  llars)  

 

             

        

 

   

   

   

   

  

            

            


           

              


              

              

              

            


    
               


               

               


                

               


               

              


              

             


  
         


            

             

              

            


             

               

            

  


               

              

           


  

Principal  Adjusted  
Lower  

Bound  

Prisons  $20,637  $20,814  $16,051  

Jails  $26,011  $24,493  $15,083  

Juveniles  $5,239  $5,532  $4,654  

TOTAL  $51,887  $50,839  $35,788  

Non-Monetizable Benefits  

E  states that, “[w]here appropriate and permitted by law, each  xecutive Order 13563  
agency may consider (and discuss qualitatively) values that are difficult or impossible to  
quantify, including equity, human dignity, fairness, and distributive impacts.”  Executive Order  
13563, § 1(c).  Under Executive Order 12866, costs and benefits must “include both quantifiable  
measures (to the fullest extent that these can be usefully estimated) and qualitative measures of  
costs and benefits that are difficult to quantify but nevertheless essential to consider.”  Executive  
Order 12866, § 1(a).  Benefits ofregulatory action include “the enhancement ofhealth and  
safety, the protection of the natural environment, and the elimination or reduction of  
discrimination or bias.” Id.  

In concluding its assessment  IA  aof the benefits of prison rape avoidance, the R  identifies  
number of benefits that cannot be monetized.  These are some of the most important and  
consequential benefits of the final rule, and the discussion in the R  nature  IA describes both the  
and scale of those benefits so that they can be appropriately factored into the analysis.  For  
example, the R  are  rape victims, for  IA examines benefits for rape victims, for inmates who  not  
families of victims, for prison administrators and staff, and for society at large.  These benefits  
include those relating to public health and public safety, as well as economic benefits and  
existence value benefits.  The RIA also describes benefits to inmates in lockups and community  
confinement facilities, as to which information was lacking relating to the baseline prevalence of  
sexual abuse.  

Additionally, Congress predicated PR  on  consistent with decisions by  EA  its conclusion  
the Supreme Court  that “deliberate indifference to the substantial risk of sexual assault violates  
prisoners’  rights under the Cruel and Unusual Punishment Clause ofthe Eighth Amendment.”  
42 U.S.C. 15601(13) (citing Farmer v. Brennan, 511 U.S. 825 (1994)).  The individual rights  
enshrined in the Constitution express our nation’s deepest commitments to human dignity and  
equality, and American citizens place great value on knowing that their government aspires to  
protect those rights to their fullest extent.  In thinking about the qualitative benefits that will  
accrue from the implementation of the final rule, these values carry great weight.  

Cost Analysis  

The RIA presents a detailed analysis of the costs of full nationwide compliance with the  
standards in the final rule.  The RIA concludes that full nationwide compliance with the  
standards would cost the correctional community approximately $6.9 billion over the period  
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2012-2026, or $468.5 million per year when annualized at a 7 percent discount rate. The details 
of the RIA 's cost estimates are summarized in Tables 9-14: 

Table 9: Number of Facilities Assumed to Adopt and Implement the Standards, 
for Cost Analysis Purposes48 

T Number of 
)P C Fac1ht,cs 

11 7 
1, 190 
2,860 
3,753 
2,330 

Confinement 529 
2,458 

Table 10: Estimated Annualized Cost of Full Compliance with Aggregated Standards, 
in Millions of Dollars, by Facility Type 

... 

a:, 
n8 

48 For detai led sources, see RIA, at p. 70, n. 108. 
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Table  11:  Estimated Cost  o  cal Co  f Full State  and Lo  mpliance  with  the  PREA Standards,  
in  the  Aggregate,  by Year  and by Facility Type,  in  Millio  o  llars  ns  f Do  

Year  Prisons  Jails  Lockups  
Community  
Confinement  

Facilities  

Juveniles  
Total  

All Facilities  

2012  $87.2  $254.6  $180.1  $27.8  $196.0  $745.8  

2013  $55.2  $161.0  $122.0  $16.8  $93.3  $448.5  

2014  $58.3  $157.9  $106.6  $14.2  $92.1  $429.2  

2015  $59.2  $154.6  $93.7  $12.1  $94.9  $414.5  

2016  $61.3  $153.5  $87.3  $11.1  $109.3  $422.6  

2017  $61.5  $152.4  $83.6  $10.6  $151.9  $460.1  

2018  $62.9  $151.3  $80.1  $10.1  $147.3  $451.8  

2019  $63.1  $150.7  $77.5  $9.8  $144.7  $445.8  

2020  $64.3  $150.1  $75.0  $9.4  $142.2  $441.0  

2021  $65.7  $149.9  $73.2  $9.2  $140.4  $438.3  

2022  $65.9  $150.1  $72.0  $9.0  $139.2  $436.2  

2023  $67.1  $150.1  $70.8  $8.9  $138.0  $434.9  

2024  $67.1  $149.9  $69.6  $8.7  $136.7  $432.0  

2025  $67.9  $149.5  $68.4  $8.5  $135.5  $429.8  

2026  $67.6  $148.8  $67.2  $8.4  $134.3  $426.3  

15-yr  Total  $974.2  $2,384.6  $1,327.3  $174.8  $1,995.8  $6,856.7  

Present Value  $591.2  $1,488.4  $869.8  $116.6  $1,201.4  $4,267.4  

Annual  $64.9  $163.4  $95.5  $12.8  $131.9  $468.5  

Table  12:  Estimated Average  Annualized Co  st  mpliance  Co Per  Unit  Facility,  By Type  

Type  

Prisons  

Cost  Per  Unit  
Facility  

$54,546  

Jails  $49,959  

Lockups  

(per Agency)  
$15,700  

Community  
Confinement  $24,190  

Facilities  

 

              

            

     
 

      

      

      

      

      

      

      

      

      

      

      

      

      

      

      

       

       

      

           

  


 

 

 




 

  

Juvenile  

Facilities  
$53,666  
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Table 13: Estimated Cost of Full Nationwide Compliance with PREA Standards, Total 
Across All Facility Types, by Standard and by Year, in Thousands of Dollars 

Year 

2012 
2013 
2014 
2015 
2016 
2017 
2018 
2019 
2020 
2021 
2022 
2023 
2024 
2025 

2026 
Total 
NPV 
Au. 

115. 11 II S.13 11 5.14 II S. 16 11 5.17 11 5.2 1- Tralalag II S.41- 115.51, II S.52 115.71 A..-11 
.22 .42 11 5.53 

$165,711 $85,980 $16,202 $29,298 $11 ,031 $12,803 $310,128 $67,302 $11,774 $4,163 $24,431 $6,937 
$159,083 $79,991 so $29,285 $11,03 I $12,474 $55,702 $59,165 $6,263 $3,688 $24,236 $6,937 
$149,405 $70,430 so $29,285 $11 ,031 $12,474 $55,702 $59,165 $6,263 $3,688 $24,236 $6,937 
$137,076 $68,027 so $29,285 $11,03 I $12,474 $55,702 $59,165 $6,263 $3,688 $24,236 $6,937 
$125,278 $87,948 so $29,285 $11 ,031 $12,474 $55,702 $59,165 $6,263 $3,688 $24,236 $6,937 
$111,358 $139,334 so $29,285 $11,03 I $12,474 $55,702 $59,165 $6,263 $3,688 $24,236 $6,937 

$98,234 $144,176 so $29,285 $11 ,031 $12,474 $55,702 $59,165 $6,263 $3,688 $24,236 $6,937 
$88,291 $148,092 so $29,285 $11,031 $12,474 $55,702 $59,165 $6,263 $3,688 $24,236 $6,937 
$78,879 $152,738 so $29,285 $11 ,031 $12,474 $55,702 $59,165 $6,263 $3,688 $24,236 $6,937 
$72,118 $156,816 so $29,285 $11,031 $12,474 $55,702 $59,165 $6,263 $3,688 $24,236 $6,937 
$67,610 $159,253 so $29,285 $11 ,031 $12,474 $55,702 $59,165 $6,263 $3,688 $24,236 $6,937 
$63,103 $162,373 so $29,285 $11,031 $12,474 $55,702 $59,165 $6,263 $3,688 $24,236 $6,937 
$58,596 $164,029 so $29,285 $11 ,031 $12,474 $55,702 $59,165 $6,263 $3,688 $24,236 $6,937 
$54,088 $166,337 so $29,285 $11,031 $12,474 $55,702 $59,165 $6,263 $3,688 $24,236 $6,937 

$12,474 $24,236 
$ 187 442 5363 73 1 
$ 113 921 $220 919 

$12,508 $3,737 $24,256 

Total 

Table 14: Relative Cost of Full Nationwide Compliance with Various Standards 

Hiring 
Audit Other 

Investigation 

Reporting 

Screening 

Protocol 

Again, these tables reflect the estimated costs offull nationwide compliance, which will 
occur only if all State, local, and private confinement facilities adopt the standards contained in 
the final rule and then immediately and fully implement them. In this sense, the cost impact of 
the final rule, as represented here, is essentially theoretical in effect treating the standards as if 
they were binding regulations on State and local confinement facilities. 

The true cost impact (which the RIA does not purport to assess), like the true impact of 
the final rule on preventing, detecting, and minimizing the effects of sexual abuse, will depend 
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on the specific choices and expenditures that State, local, and private correctional agencies make  
with regard to adoption and implementation of the standards.  

In assessing the nationwide compliance costs  IA relies  for many of the standards, the R  on  
work performed by the consulting firm Booz Allen Hamilton, with which the Department  
contracted to undertake cost analyses, first of the standards recommended by the NPREC, then of  
the standards proposed in the NPRM, and finally of the standards contained in the final rule.  
Booz Allen’s initial cost analysis was based on a field study in which it surveyed 49 agencies of  
various types from across the country about the costs they would incur to comply with various  
aspects of the NPREC’s recommended standards.  Each of the final standards is examined in  
detail in the RIA to determine the full implementation costs of that standard.  Where possible, the  
RIA distinguishes among costs applicable to prisons, jails, juvenile facilities, community  
confinement facilities, and lockups.  

Many of the standards are assessed as likely having minimal to no associated compliance  
costs, including §§ 115.15, 115.215, and 115.315, which, among other things, impose a general  
ban on cross-gender pat-down searches of female inmates in adult prisons and jails and in  
community confinement facilities, and of male and female residents in juvenile facilities; and  
§§ 115.83, 115.283, and 115.383, which requires agencies to provide medical and mental health  
care assessments and treatment to victims and to certain abusers.  The conclusion of zero cost for  
these standards is predicated on a high level of baseline compliance and on the expectation that  
agencies will adopt the least costly means of complying with requirements when given flexibility  
to determine how to apply those requirements to the specific characteristics of their agencies.  

On an annualized basis, the most expensive standards, by the RIA’s estimate, are:  
§§ 115.13, 115.113, 115.213, and 115.313, which relate to staffing, supervision, and video  
monitoring and would impose annual compliance costs of $120 million per year if fully adopted;  
§§ 115.11, 115.111, 115.211, and 115.311, which establish a zero-tolerance policy and require  
agencies to  an  EA coordinator and facilities  designate  PR  designate  agency-wide PR  to  a  EA  
compliance manager, and would cost $110 million annually if fully adopted; the training  
standards (§§ 115.31  .35, 115.131  .132, 115.134, 115.231  .235, and 115.331  .335), which the  
RIA estimates would cost $82 million per year if fully adopted; and the screening standards  
(§§ 115.41  .42, 115.141, 115.241  .242, and 115.341  .342), which would have an estimated $61  
million in annual costs if there were full nationwide compliance.  Together, full nationwide  
compliance with these four sets of standards would cost $372 million annually, or about 80  
percent of the total for all of the standards.  

Booz Allen’s analyses assessed only the costs that State, local, and private agencies  
would incur if they adopted and implemented the standards in their own facilities.  Thus, Booz  
Allen’s analyses do not include the compliance costs ofthose Federal facilities to which the final  
rule applies.  The RIA supplements these analyses with the Department’s own internal  
assessments of the costs that its two relevant components  the Bureau of Prisons and the United  
States Marshals Service  would incur in implementing the standards in the facilities they  
operate or oversee.  As shown in Table 15, these two components expect to spend approximately  
$1.75 million per year over fifteen years to comply with the standards.  
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Table  15:  Estimated Co o  mpliance  with PREA Standards  fo Department  f Justice  st  f Co  r  o  
Entities,  by Standard,  Annualized Over  2012-2026  at  unt7% Disco  Rate  

Standard  BOP  USMS  

115.11 Zero Tolerance  $797,000  $445,000  

115.21 Evidence Protocol  $37,000  $0  

115.31-.35 Training  $20,000  $103,000  

115.41 Screening  $500  $0  

115.53 Inmate Reporting  $9,500  $0  

115.93, .402-.405 Audits  $312,000  $0  

Total  $1,176,000  $548,000  

Comparison to Alternatives  

E  calls upon agencies, “in choosing among alternative regulatory  xecutive Order 13563  
approaches,” to select “those approaches that maximize net benefits (including potential  
economic, environmental, public health and safety, and other advantages; distributive impacts;  
and equity).”  Executive Order 13563, § 1(b)(3).  The Attorney General has concluded that,  
among the available alternatives, the standards in the final rule define measures and programs  
that, when implemented, will prove effective in accomplishing the goals of the statute while also  
promoting flexible decisions by the affected agencies on how to achieve compliance in a manner  
that works best given their unique circumstances and environments.  Standards that could  
potentially maximize net benefits in the abstract would risk actually being less effective, either  
due to the failure of States and localities to adopt them at all, or due to the damaging  
consequences that the full costs of compliance could have on funding available for other critical  
correctional programs.  

The R  cost  two  obvious alternatives  the final  IA examines the  implications of the  most  to  
standards  the NPRE  are more stringent than the final rule in  C’s recommended standards, which  
many respects, and the standards proposed in the NPRM, which by and large are less stringent  
and finds that the standards in the final rule are the most effective and cost-effective among the  
three alternatives.  As shown in Table 16, the final standards are the least expensive of the three  
alternatives.  

Table  16:  Co  n  f Pro  nwide  Full Co  sts,  mpariso o  jected Natio  mpliance  Co  
Final Rule  vs.  NPRM  vs.  NPREC Recommendatio  usands  of Annualized Do  ns,  in  Tho  llars  

NPREC  NPRM  Final  Rule  

Prisons  $1,018,301  $53,318  $64,910  

Jails  $2,278,566  $332,106  $163,416  

Lockups  $2,246,775  $72,914  $95,504  

Community  
Confinement  

Facilities  

$235,884  $2,147  $12,797  

Juvenile  
Facilities  

$188,215  $50,002  $131,912  

Total  $5,967,741  $510,487  $468,539  

Executive  Order  13132  – Federalism  

In drafting the standards, the Department was mindful of its obligation to meet the  
objectives of PREA while also minimizing conflicts between State law and Federal interests.  In  
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accordance with Executive Order 13132, it is determined that this final rule does not have  
sufficient federalism implications to warrant the preparation of a Federalism Assessment.  

Notwithstanding the determination that the formal consultation process described in  
Executive Order 13132 is not  A Working  required for this final rule, the Department’s PRE  
Group consulted with representatives of State and local prisons and jails, juvenile facilities,  
community confinement programs, and lockups  among other individuals and groups  during  
the listening sessions the Working Group conducted in 2010.  The Department also solicited and  
received input from numerous public entities at several levels of government in both the  
ANPR  M stages of this rulemaking.  M and the NPR  

Insofar as it sets forth national standards that apply to confinement facilities operated by  
State and local governments, this final rule has the potential to affect the States, the relationship  
between the national government and the States, and the distribution of power and  
responsibilities among the various levels of government.  However, with respect to the thousands  
of State and local agencies, and private companies, that own and operate confinement facilities  
across the country, PR  no  to mandate binding  EA provides the Department with  direct authority  
standards for their facilities.  Instead, PREA depends upon State and local agencies to make  
voluntary decisions to adopt and implement them.  

For State agencies that receive grant funding from the Department to support their  
correctional operations, Congress has provided that the Department shall withhold 5 percent of  
prison-related grant funding to any State that fails to certify that it “has adopted, and is in full  
compliance with, the national standards,” or that fails to alternatively provide “an assurance that  
not less than 5 percent” ofthe relevant grant funding “shall be used only for the purpose of  
enabling the State to adopt, and achieve full compliance with, those national standards, so as to  
ensure that a certification [ofcompliance] may be submitted in future years.”  42 U.S.C.  
15607(c)(2).  For county, municipal, and privately run agencies that operate confinement  
facilities, PREA lacks any corresponding sanctions for facilities that do not adopt or comply with  
the standards.49  

Despite the absence of statutory authority to promulgate standards that would bind State,  
local, and private agencies, other consequences may flow from the issuance of national  
standards, which could provide incentives for voluntary compliance.  For example, these  
standards may influence the standard of care that courts will apply in considering legal and  
constitutional claims brought against corrections agencies and their employees arising out of  
allegations of sexual abuse.  Moreover, agencies seeking to be accredited by the major  
accreditation organizations may need to comply with the standards as a condition of  
accreditation.50  

Nevertheless, pivotal to the statutory scheme is a voluntary decision by State, county,  
local, and private correctional agencies to adopt the standards and to comply with them (or  
alternatively, for States, to commit to expending 5 percent of Department of Justice prison-

49  A small number of States operate unified correctional systems, in which correctional facilities typically  
administered by counties or cities  such as jails  are operated instead by State agencies.  See Barbara Krauth, A  

R  Within State Unified Corrections  at  eview of the Jail Function  Systems (Sept. 1997), available  

http://static.nicic.gov/Library/014024.pdf.  In such States, an assessment of whether the State is in full compliance  

would encompass those facilities as well.  
50  The statute provides that an organization responsible for the accreditation of Federal, State, local, or private  

prisons, jails, or other penal facilities may not receive any new Federal grants unless it adopts accreditation  
standards consistent with the standards in the final rule.  42 U.S.C. 15608.  
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related grant funds to come into compliance in future years).  In deciding whether to adopt these  
standards, agencies will of necessity conduct their own analyses of whether they can commit to  
adopting the standards in light of other demands on their correctional budgets.  

The Department cannot assume that all agencies will choose to adopt and implement  
these standards.  An agency assessing whether to do so may choose not to based upon an  
assessment that, with regard to that specific agency, the costs outweigh the benefits.  Such a  
course of action would be regrettable.  The Department certainly hopes that it will not be  
common, and that agencies will instead consider the benefits of prison rape prevention not only  
to the agencies themselves but also to the inmates in their charge and to the communities to  
which the agencies are accountable.  

Nevertheless, the Department cannot ignore the straitened fiscal realities confronting  
many correctional agencies.  Congress was acutely aware of these circumstances in passing  
PR  to States “to assist those States in  EA, which authorized the Department to make grants  
ensuring that budgetary circumstances (such as reduced State and local spending on prisons) do  
not compromise efforts to protect inmates (particularly from prison rape).”  42 U.S.C. 15605(a).  
Congress did not intend for the Department to impose unrealistic or unachievable standards but  
rather expected it to partner with those agencies in adopting and implementing policies that will  
yield successes at combating sexual abuse in confinement facilities, while enabling State and  
local correctional authorities to continue other correctional programs vital to protecting inmates,  
staff, and the community, and ensuring that inmates’  eventual reintegration into the community  
is successful.  

The statute does not mandate any specific approach in developing the standards, but  
instead relies upon the Attorney General to exercise his independent judgment.  The Attorney  
General has concluded that the standards in the final rule define measures and programs that,  
when implemented, will prove effective in accomplishing the goals of the statute while also  
promoting voluntary compliance decisions by State and local agencies.  

Executive  Order  12988  - rm  Civil Justice  Refo  

This regulation meets the applicable standards set forth in sections 3(a) and 3(b)(2) of  
Executive Order 12988.  

Unfunded Mandates  Refo  Act  f 1995  rm  o  

The Unfunded Mandates R  A) requires Federal agencies, unless  eform Act of 1995 (UMR  
otherwise prohibited by law, to assess the effects of Federal regulatory actions on State, local,  
and tribal governments, and the private sector (other than to the extent that such regulations  
incorporate requirements specifically set forth in law).  

The Department has assessed the probable impact of the final PREA standards and, as is  
more fully described in the RIA, believes that these standards, if fully adopted and implemented  
by all State, local, and private operators of confinement facilities, would theoretically result in an  
aggregate expenditure by such operators of approximately $467 million annually (i.e., the total of  
$468.5 million annually set forth above, minus $1.75 million annually attributable to Department  
of Justice entities), when annualized over fifteen years at a 7 percent discount rate.  

However, the Department concludes that the requirements of the UMR  not  to  A do  apply  
the PREA standards because UMRA excludes from its definition of“Federal intergovernmental  
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mandate” those regulations imposing an enforceable duty on other levels ofgovernment which  
are “a condition ofFederal assistance.”  2 U.S.C. 658(5)(A)(i)(I).  PREA provides that any  
amount that a State would otherwise receive for prison purposes from the Department in a given  
fiscal year shall be reduced by 5 percent unless the chief executive of the State certifies either  
that the State is in “full compliance” with the standards or that not less than 5 percent of such  
amount shall be used to enable the State to achieve full compliance with the standards.  
Accordingly, compliance with these PREA standards is a condition of Federal assistance for  
State governments.  

While the Department does not believe that a formal statement pursuant to  A is  the UMR  
required, it has, for the convenience of the public, summarized as follows various matters that are  
discussed at greater length elsewhere in this rulemaking and that would have been included in a  
UMRA statement should that have been required:  

● These national standards are being issued pursuant to the requirements ofthe Prison  
Rape Elimination Act of 2003, 42 U.S.C. 15601 et seq.;  

● A qualitative and quantitative assessment ofthe anticipated costs and benefits ofthese  
national standards appears above in the section on Executive Order 12866, as elaborated in the  
RIA;  

● The Department does not believe that these national standards will have an effect on  
national productivity, economic growth, full employment, creation of productive jobs, or  
international competitiveness of United States goods and services, except to the extent described  
in the RIA, which postulates inter alia that some agencies may add staff in order to comply with  
some of the standards;  

● Notwithstanding how limited the Department’s obligations may be under the formal  
requirements of UMRA, the Department has engaged in a variety of contacts and consultations  
with State and local governments, including during the listening sessions the Working Group  
conducted in 2010.  In addition, the Department solicited and received input from public entities  
in both its ANPRM and its NPRM.  The Department received numerous comments on its NPRM  
from State and local entities, the vast majority of which addressed the potential costs associated  
with certain of the proposed standards.  Standards of particular cost concern included the training  
standards, the auditing standard, and the standards regarding staff supervision and video  
monitoring.  The Department has altered various standards in ways that it believes will  
appropriately mitigate the cost concerns identified in the comments.  State and local entities also  
expressed concern that the standards were overly burdensome on small correctional systems and  
facilities, especially in rural areas.  The Department’s final standards include various revisions to  
the proposed rule to address this issue.  

Small Business  Regulatory Enforcement  Fairness  Act  of 1996  

This final rule is a major rule as  egulatory  defined by section 251 of the Small Business R  
Enforcement Fairness Act of 1996, 5 U.S.C. 804.  It may result in an annual effect on the  
economy of $100,000,000 or more, although it will not result in a major increase in costs or  
prices, or significant adverse effects on competition, employment, investment, productivity,  
innovation, or on the ability of United States-based enterprises to compete with foreign-based  
enterprises in domestic and export markets.  
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Regulatory Flexibility Act  

The Department of Justice drafted this final rule so as to minimize its impact on small  
entities, in accordance with the Regulatory Flexibility Act, 5 U.S.C. 601-612, while meeting  
PREA’s intended objectives.  The Department has conducted an extensive consideration ofthe  
impact of this rule on small governmental entities, and available alternatives, as elaborated in the  
R  A.  IA and in the above discussions of Federalism and UMR  

The Department provided notice of the proposed standards to potentially affected small  
governments by publishing the ANPR  M, by conducting listening sessions, and by  M and NPR  
other activities; enabled officials of affected small governments to provide meaningful and  
timely input through the methods listed above; and worked (and will continue to work) to  
inform, educate, and advise small governments on compliance with the requirements.  

As discussed in the RIA summarized above, the Department has identified and  
considered a reasonable number of regulatory alternatives and from those alternatives has  
attempted to select the least costly, most cost-effective, and least burdensome alternative that  
achieves the objectives of PREA.  

Paperwo  nrk Reductio Act  

This final rule contains a new “collection ofinformation” covered by the Paperwork  
Reduction Act of 1995 (PRA), as amended, 44 U.S.C. 3501-3521.  Under the PR  aA,  covered  
agency may not conduct or sponsor, and a person is not required to respond to, a collection of  
information unless it displays a currently valid control number assigned by OMB.  44 U.S.C.  
3507(a)(3), 3512.  

The information collections in this final rule require covered facilities to retain certain  
specified information relating to sexual abuse prevention planning, responsive planning,  
education and training, and investigations, as well as to collect and retain certain specified  
information relating to allegations of sexual abuse within the facility.  

At the time of the proposed rule, the Department submitted an information collection  
request to  A.  OMB for review and approval in accordance with the review procedures of the PR  

As part of the comment  on  M, the Department received  few  process  the NPR  a  comments  
pertaining to  A, mostly raising questions whether certain recordkeeping requirements of  the PR  
the PREA standards duplicated in part the recordkeeping requirements imposed by other  
Department regulations.  These comments and the Department’s responses thereto are discussed  
above in the SUPPLEMENTAR  MATION portion of this preamble and in the RY INFOR  IA.  

Changes to  EA standards made in response  comments  the NPR  to  the PR  to  on  M and due  
additional analysis resulted in the total PRA burden hours being greater than those estimated in  
the Department’s initial information collection request.  None of the comments received on the  
NPRM pertaining to  A aspects of the rule necessitated any changes in the PR  the PR  A burden  
hours estimated by the Department.  However, the Department has submitted to OMB a revised  
information collection request with the new burden estimates for review and approval.  

List  of Subjects  in  28 CFR Part  115  

Community confinement facilities, Crime, Jails, Juvenile facilities, Lockups, Prisons,  
Prisoners.  
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Accordingly, Part 115 of Title 28 of the Code of Federal Regulations is added as follows:  

Part  115—PRISON RAPE ELIMINATION ACT NATIONAL STANDARDS  

Sec.  
115.5 General definitions.  
115.6 Definitions related to sexual abuse.  

Subpart  A—Standards  fo Adult  Priso  and Jails  r  ns  

Preventio Planning  n  

115.11 Zero tolerance of sexual abuse and sexual harassment; PREA coordinator.  
115.12 Contracting with other entities for the confinement of inmates.  
115.13 Supervision and monitoring.  
115.14 Youthful inmates.  
115.15 Limits to cross-gender viewing and searches.  
115.16 Inmates with disabilities and inmates who are limited English proficient.  
115.17 Hiring and promotion decisions.  
115.18 Upgrades to facilities and technologies.  

Responsive  Planning  

115.21 Evidence protocol and forensic medical examinations.  
115.22 Policies to ensure referrals of allegations for investigations.  

Training  and Education  

115.31 Employee training.  
115.32 Volunteer and contractor training.  
115.33 Inmate education.  
115.34 Specialized training: Investigations.  
115.35 Specialized training: Medical and mental health care.  

Screening fo Risk  f Sexual Victimizatio and Abusiveness  r o  n  

115.41 Screening for risk of victimization and abusiveness.  
115.42 Use of screening information.  
115.43 Protective custody.  

Reporting  

115.51 Inmate reporting.  
115.52 Exhaustion of administrative remedies.  
115.53 Inmate access to outside confidential support services.  
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115.54 Third-party reporting.  

Official Response  Fo  wing  an  Inmate  Repo  llo  rt  

115.61 Staff and agency reporting duties.  
115.62 Agency protection duties.  
115.63 Reporting to other confinement facilities.  
115.64 Staff first responder duties.  
115.65 Coordinated response.  
115.66 Preservation of ability to protect inmates from contact with abusers.  
115.67 Agency protection against retaliation.  
115.68 Post-allegation protective custody.  

Investigations  

115.71 Criminal and administrative agency investigations.  
115.72 Evidentiary standard for administrative investigations.  
115.73 Reporting to inmates.  

Discipline  

115.76 Disciplinary sanctions for staff.  
115.77 Corrective action for contractors and volunteers.  
115.78 Disciplinary sanctions for inmates.  

Medical  and Mental Care  

115.81 Medical and mental health screenings; history of sexual abuse.  
115.82 Access to emergency medical and mental health services.  
115.83 Ongoing medical and mental health care for sexual abuse victims and abusers.  

Data  Co  nllectio and Review  

115.86 Sexual abuse incident reviews.  
115.87 Data collection.  
115.88 Data review for corrective action.  
115.89 Data storage, publication, and destruction.  

Audits  

115.93 Audits of standards.  

Subpart  B—Standards  for Lockups  

Preventio Planning  n  
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115.111 Zero tolerance of sexual abuse and sexual harassment; PREA coordinator.  
115.112 Contracting with other entities for the confinement of detainees.  
115.113 Supervision and monitoring.  
115.114 Juveniles and youthful detainees.  
115.115 Limits to cross-gender viewing and searches.  
115.116 Detainees with disabilities and detainees who are limited English proficient.  
115.117 Hiring and promotion decisions.  
115.118 Upgrades to facilities and technologies.  

Responsive  Planning  

115.121 Evidence protocol and forensic medical examinations.  
115.122 Policies to ensure referrals of allegations for investigations.  

Training  and Education  

115.131 Employee and volunteer training.  
115.132 Detainee, contractor, and inmate worker notification ofthe agency’s zero-tolerance  
policy.  
115.133 Reserved.  
115.134 Specialized training: Investigations.  
115.135 Reserved.  

Screening fo Risk  f Sexual Victimizatio and Abusiveness  r o  n  

115.141 Screening for risk of victimization and abusiveness.  
115.142 Reserved.  
115.143 Reserved.  

Reporting  

115.151 Detainee reporting.  
115.152 Reserved.  
115.153 Reserved.  
115.154 Third-party reporting.  

Official Response  Fo  wing  a Detainee  Repo  llo  rt  

115.161 Staff and agency reporting duties.  
115.162 Agency protection duties.  
115.163 Reporting to other confinement facilities.  
115.164 Staff first responder duties.  
115.165 Coordinated response.  
115.166 Preservation of ability to protect detainees from contact with abusers.  
115.167 Agency protection against retaliation.  
115.168 Reserved.  
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Investigations  

115.171 Criminal and administrative agency investigations.  
115.172 Evidentiary standard for administrative investigations.  
115.173 Reserved.  

Discipline  

115.176 Disciplinary sanctions for staff.  
115.177 Corrective action for contractors and volunteers.  
115.178 Referrals for prosecution for detainee-on-detainee sexual abuse.  

Medical  and Mental Care  

115.181 Reserved.  
115.182 Access to emergency medical services.  
115.183 Reserved.  

Data  Co  nllectio and Review  

115.186 Sexual abuse incident reviews.  
115.187 Data collection.  
115.188 Data review for corrective action.  
115.189 Data storage, publication, and destruction.  

Audits  

115.193 Audits of standards.  

Subpart  C—Standards  fo Co  nfinement  Facilities  r  mmunity Co  

Preventio Planning  n  

115.211 Zero tolerance of sexual abuse and sexual harassment; PREA coordinator.  
115.212 Contracting with other entities for the confinement of residents.  
115.213 Supervision and monitoring.  
115.214 Reserved.  
115.215 Limits to cross-gender viewing and searches.  
115.216 Residents with disabilities and residents who are limited English proficient.  
115.217 Hiring and promotion decisions.  
115.218 Upgrades to facilities and technologies.  

Responsive  Planning  

115.221 Evidence protocol and forensic medical examinations.  
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115.222 Policies to ensure referrals of allegations for investigations.  

Training  and Education  

115.231 Employee training.  
115.232 Volunteer and contractor training.  
115.233 Resident education.  
115.234 Specialized training: Investigations.  
115.235 Specialized training: Medical and mental health care.  

Screening fo Risk  f Sexual Victimizatio and Abusiveness  r o  n  

115.241 Screening for risk of victimization and abusiveness.  
115.242 Use of screening information.  
115.243 Reserved.  
115.251 Resident reporting.  
115.252 Exhaustion of administrative remedies.  
115.253 R  access  outside confidential support services.  esident  to  
115.254 Third-party reporting.  

Official Response  Fo  wing  a Resident  Repo  llo  rt  

115.261 Staff and agency reporting duties.  
115.262 Agency protection duties.  
115.263 Reporting to other confinement facilities.  
115.264 Staff first responder duties.  
115.265 Coordinated response.  
115.266 Preservation of ability to protect residents from contact with abusers.  
115.267 Agency protection against retaliation.  
115.268 Reserved.  

Investigations  

115.271 Criminal and administrative agency investigations.  
115.272 Evidentiary standard for administrative investigations.  
115.273 Reporting to residents.  

Discipline  

115.276 Disciplinary sanctions for staff.  
115.277 Corrective action for contractors and volunteers.  
115.278 Disciplinary sanctions for residents.  

Medical  and Mental Care  

115.281 Reserved.  
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115.282 Access to emergency medical and mental health services.  
115.283 Ongoing medical and mental health care for sexual abuse victims and abusers.  

Data  Co  nllectio and Review  

115.286 Sexual abuse incident reviews.  
115.287 Data collection.  
115.288 Data review for corrective action.  
115.289 Data storage, publication, and destruction.  

Audits  

115.293 Audits of standards.  

Subpart  D—Standards  fo Juvenile  Facilities  r  

Preventio Planning  n  

115.311 Zero tolerance of sexual abuse and sexual harassment; PREA coordinator.  
115.312 Contracting with other entities for the confinement of residents.  
115.313 Supervision and monitoring.  
115.314 Reserved.  
115.315 Limits to cross-gender viewing and searches.  
115.316 Residents with disabilities and residents who are limited English proficient.  
115.317 Hiring and promotion decisions.  
115.318 Upgrades to facilities and technologies.  

Responsive  Planning  

115.321 Evidence protocol and forensic medical examinations.  
115.322 Policies to ensure referrals of allegations for investigations.  

Training  and Education  

115.331 Employee training.  
115.332 Volunteer and contractor training.  
115.333 Resident education.  
115.334 Specialized training: Investigations.  
115.335 Specialized training: Medical and mental health care.  

Screening fo Risk  f Sexual Victimizatio and Abusiveness  r o  n  

115.341 Obtaining information from residents.  
115.342 Placement of residents in housing, bed, program, education, and work assignments.  
115.343 Reserved.  
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Reporting  

115.351 Resident reporting.  
115.352 Exhaustion of administrative remedies.  
115.353 R  access  outside support services and legal representation.  esident  to  
115.354 Third-party reporting.  

Official Response  Fo  wing  a Resident  Repo  llo  rt  

115.361 Staff and agency reporting duties.  
115.362 Agency protection duties.  
115.363 Reporting to other confinement facilities.  
115.364 Staff first responder duties.  
115.365 Coordinated response.  
115.366 Preservation of ability to protect residents from contact with abusers.  
115.367 Agency protection against retaliation.  
115.368 Post-allegation protective custody.  

Investigations  

115.371 Criminal and administrative agency investigations.  
115.372 Evidentiary standard for administrative investigations.  
115.373 Reporting to residents.  

Discipline  

115.376 Disciplinary sanctions for staff.  
115.377 Corrective action for contractors and volunteers.  
115.378 Interventions and disciplinary sanctions for residents.  

Medical  and Mental Care  

115.381 Medical and mental health screenings; history of sexual abuse.  
115.382 Access to emergency medical and mental health services.  
115.383 Ongoing medical and mental health care for sexual abuse victims and abusers.  

Data  Co  nllectio and  Review  

115.386 Sexual abuse incident reviews.  
115.387 Data collection.  
115.388 Data review for corrective action.  
115.389 Data storage, publication, and destruction.  

Audits  

115.393 Audits of standards.  
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Subpart  E—Auditing  and Co  nrrective  Actio  

115.401 Frequency and scope of audits.  
115.402 Auditor qualifications.  
115.403 Audit contents and findings.  
115.404 Audit corrective action plan.  
115.405 Audit appeals.  

Subpart  F—State  Compliance  

115.501 State determination and certification of full compliance.  

Authority:  5 U.S.C. 301; 28 U.S.C. 509, 510; 42 U.S.C. 15601  15609.  

§ 115.5  General definitions.  

For purposes of this part, the term  

Agency means the unit of a State, local, corporate, or nonprofit authority, or of the  
Department of Justice, with direct responsibility for the operation of any facility that confines  
inmates, detainees, or residents, including the implementation of policy as set by the governing,  
corporate, or nonprofit authority.  

Agency head means the principal official of an agency.  

Community confinement  facility  means a community treatment center, halfway house,  
restitution center, mental health facility, alcohol or drug rehabilitation center, or other  
community correctional facility (including residential re-entry centers), other than a juvenile  
facility, in which individuals reside as part of a term of imprisonment or as a condition of pre-
trial release or post-release supervision, while participating in gainful employment, employment  
search efforts, community service, vocational training, treatment, educational programs, or  
similar facility-approved programs during nonresidential hours.  

Contractor  means a person who provides services on a recurring basis pursuant to a  
contractual agreement with the agency.  

Detainee means any person detained in a lockup, regardless of adjudication status.  

Direct staff supervision means that security staff are in the same room with, and within  
reasonable hearing distance of, the resident or inmate.  

Employee means a person who works directly for the agency or facility.  

192  

Document  ID:  0.7.954.20714-000002  20200402-0000543  



 

          

                


             

                  


  

        

          

            

  

            

   

           

           

               


       

             

            


             

            

              

       

            

        

           

  

             

  

             
            


               

           

                 


  

Exigent circumstances  means any set of temporary and unforeseen circumstances that  
require immediate action in order to combat a threat to the security or institutional order of a  
facility.  

Facility means a place, institution, building (or part thereof), set of buildings, structure, or  
area (whether or not enclosing a building or set of buildings) that is used by an agency for the  
confinement of individuals.  

Facility head  means the principal official of a facility.  

Full compliance means compliance with all material requirements of each standard  
except for de minimis violations, or discrete and temporary violations during otherwise sustained  
periods of compliance.  

Gender nonconforming  means a person whose appearance or manner does not conform to  
traditional societal gender expectations.  

Inmate means any person incarcerated or detained in a prison or jail.  

Intersex means a person whose sexual or reproductive anatomy or chromosomal pattern  
does not seem to fit typical definitions of male or female.  Intersex medical conditions are  
sometimes referred to as disorders of sex development.  

Jail means a confinement facility of a Federal, State, or local law enforcement agency  
whose primary use is to hold persons pending adjudication of criminal charges, persons  
committed to confinement after adjudication of criminal charges for sentences of one year or  
less, or persons adjudicated guilty who are awaiting transfer to a correctional facility.  

Juvenile means any person under the age of 18, unless under adult court supervision and  
confined or detained in a prison or jail.  

Juvenile facility means a facility primarily used for the confinement of juveniles pursuant  
to the juvenile justice system or criminal justice system.  

Law  enforcement staff means employees responsible for the supervision and control of  
detainees in lockups.  

Lockup  means a facility that contains holding cells, cell blocks, or other secure enclosures  
that are:  

(1) Under the control of a law enforcement, court, or custodial officer; and  
(2) Primarily used for the temporary confinement of individuals who have recently been  

arrested, detained, or are being transferred to or from a court, jail, prison, or other agency.  

Medical practitioner  means a health professional who, by virtue of education, credentials,  
and experience, is permitted by law to evaluate and care for patients within the scope of his or  
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her professional practice.  A “qualified medical practitioner” refers to such a professional who  
has also successfully completed specialized training for treating sexual abuse victims.  

Mental health practitioner  means a mental health professional who, by virtue of  
education, credentials, and experience, is permitted by law to evaluate and care for patients  
within the scope of his or her professional practice.  A “qualified mental health practitioner” 
refers to such a professional who has also successfully completed specialized training for treating  
sexual abuse victims.  

Pat-down search means a running of the hands over the clothed body of an inmate,  
detainee, or resident by an employee to determine whether the individual possesses contraband.  

Prison  means an institution under Federal or State jurisdiction whose primary use is for  
the confinement of individuals convicted of a serious crime, usually in excess of one year in  
length, or a felony.  

Resident means any person confined or detained in a juvenile facility or in a community  
confinement facility.  

Secure juvenile facility means a juvenile facility in which the movements and activities of  
individual residents may be restricted or subject to control through the use of physical barriers or  
intensive staff supervision.  A facility that allows residents access to the community to achieve  
treatment or correctional objectives, such as through educational or employment programs,  
typically will not be considered to be a secure juvenile facility.  

Security staff means employees primarily responsible for the supervision and control of  
inmates, detainees, or residents in housing units, recreational areas, dining areas, and other  
program areas of the facility.  

Staff means employees.  

Strip search means a search that requires a person to remove or arrange some or all  
clothing so as to permit a visual inspection ofthe person’s breasts, buttocks, or genitalia.  

Transgender means a person whose gender identity (i.e., internal sense of feeling male or  
female) is different from the person’s assigned sex at birth.  

Substantiated allegation means an allegation that was investigated and determined to  
have occurred.  

Unfounded allegation  means an allegation that was investigated and determined not to  
have occurred.  

Unsubstantiated allegation  means an allegation that was investigated and the  
investigation produced insufficient evidence to make a final determination as to whether or not  
the event occurred.  
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Volunteer means an individual who donates time and effort on a recurring basis to  
enhance the activities and programs of the agency.  

Youthful inmate means any person under the age of 18 who is under adult court  
supervision and incarcerated or detained in a prison or jail.  

Youthful detainee means any person under the age of 18 who is under adult court  
supervision and detained in a lockup.  

§ 115.6 Definitio  related  sexual  abuse.  ns  to  

For purposes of this part, the term  

Sexual abuse includes  
(1) Sexual abuse of an inmate, detainee, or resident by another inmate, detainee, or  

resident; and  
(2) Sexual abuse of an inmate, detainee, or resident by a staff member, contractor, or  

volunteer.  

Sexual abuse of an inmate, detainee, or resident by another inmate, detainee, or resident  

includes any of the following acts, if the victim does not consent, is coerced into such act by  
overt or implied threats of violence, or is unable to consent or refuse:  

(1) Contact between the penis and the vulva or the penis and the anus, including  
penetration, however slight;  

(2) Contact between the mouth and the penis, vulva, or anus;  
(3) Penetration of the anal or genital opening of another person, however slight, by a  

hand, finger, object, or other instrument; and  
(4) Any other intentional touching, either directly or through the clothing, of the genitalia,  

anus, groin, breast, inner thigh, or the buttocks of another person, excluding contact incidental to  
a physical altercation.  

Sexual abuse of an inmate, detainee, or resident by a staff member, contractor, or  

volunteer includes any of the following acts, with or without consent of the inmate, detainee, or  
resident:  

(1) Contact between the penis and the vulva or the penis and the anus, including  
penetration, however slight;  

(2) Contact between the mouth and the penis, vulva, or anus;  
(3) Contact between the mouth and any body part where the staff member, contractor, or  

volunteer has the intent to abuse, arouse, or gratify sexual desire;  
(4) Penetration of the anal or genital opening, however slight, by a hand, finger, object, or  

other instrument, that is unrelated to official duties or where the staff member, contractor, or  
volunteer has the intent to abuse, arouse, or gratify sexual desire;  

(5) Any other intentional contact, either directly or through the clothing, of or with the  
genitalia, anus, groin, breast, inner thigh, or the buttocks, that is unrelated to official duties or  
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where the staff member, contractor, or volunteer has the intent to abuse, arouse, or gratify sexual 
desire; 

(6) Any attempt, threat, or request by a staff member, contractor, or volunteer to engage 
in the activities described in paragraphs (1)-(5) of this section; 

(7) Any display by a staff member, contractor, or volunteer of his or her uncovered 
genitalia, buttocks, or breast in the presence of an inmate, detainee, or resident, and 

(8) Voyeurism by a staff member, contractor, or volunteer. 

Voyeurism by a staff member, contractor, or volunteer means an invasion of privacy of 
an inmate, detainee, or resident by staff for reasons unrelated to official duties, such as peering at 
an inmate who is using a toilet in his or her cell to perform bodily functions; requiring an inmate 
to expose his or her buttocks, genitals, or breasts; or taking images ofall or part ofan inmate’s 
naked body or of an inmate performing bodily functions. 

Sexual harassment includes 
(1) Repeated and unwelcome sexual advances, requests for sexual favors, or verbal 

comments, gestures, or actions of a derogatory or offensive sexual nature by one inmate, 
detainee, or resident directed toward another; and 

(2) Repeated verbal comments or gestures of a sexual nature to an inmate, detainee, or 
resident by a staff member, contractor, or volunteer, including demeaning references to gender, 
sexually suggestive or derogatory comments about body or clothing, or obscene language or 
gestures. 

Subpart A—Standards fo Adult Priso  and Jailsr ns 

Preventio Planningn 

§ 115.11 Zero to  o  c o  r.lerance f sexual abuse and sexual harassment; PREA rdinato  

(a) An agency shall have a written policy mandating zero tolerance toward all forms of 
sexual abuse and sexual harassment and outlining the agency’s approach to preventing, 
detecting, and responding to such conduct. 

(b) An agency shall employ or designate an EA coordinatorupper-level, agency-wide PR  
with sufficient time and authority to develop, implement, and oversee agency efforts to comply 
with the PREA standards in all of its facilities. 

(c) Where an agency operates more than one facility, each facility shall designate a 
PREA compliance manager with sufficient time and authority to coordinate the facility’s efforts 
to comply with the PREA standards. 

§ 115.12 Contracting with o  r the co  other entities fo  nfinement f inmates. 

(a) A public agency that contracts for the confinement of its inmates with private 
agencies or other entities, including other government agencies, shall include in any new contract 
or contract renewal the entity’s obligation to adopt and comply with the PREA standards. 

(b) Any new contract or contract renewal shall provide for agency contract monitoring to 
ensure that the is complying with the PRcontractor EA standards. 
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§ 115.13 Supervision and  nitomo  ring.  

(a) The agency shall ensure that each facility it operates shall develop, document, and  
make its best efforts to comply on a regular basis with a staffing plan that provides for adequate  
levels of staffing, and, where applicable, video monitoring, to protect inmates against sexual  
abuse.  In calculating adequate staffing levels and determining the need for video monitoring,  
facilities shall take into consideration:  

(1) Generally accepted detention and correctional practices;  
(2) Any judicial findings of inadequacy;  
(3) Any findings of inadequacy from Federal investigative agencies;  
(4) Any findings of inadequacy from internal or external oversight bodies;  
(5) All components ofthe facility’s physical plant (including “blind-spots” or areas where  

staff or inmates may be isolated);  
(6) The composition of the inmate population;  
(7) The number and placement of supervisory staff;  
(8) Institution programs occurring on a particular shift;  
(9) Any applicable State or local laws, regulations, or standards;  
(10) The prevalence of substantiated and unsubstantiated incidents of sexual abuse; and  
(11) Any other relevant factors.  
(b)  In circumstances where the staffing plan is not complied with, the facility shall  

document and justify all deviations from the plan.  
(c)  Whenever necessary, but no less frequently than once each year, for each facility the  

agency operates, in consultation with the PREA coordinator required by § 115.11, the agency  
shall assess, determine, and document whether adjustments are needed to:  

(1) The staffing plan established pursuant to paragraph (a) of this section;  
(2) The facility’s deployment ofvideo monitoring systems and other monitoring  

technologies; and  
(3) The resources the facility has available to commit to ensure adherence to the staffing  

plan.  
(d)  Each agency operating a facility shall implement a policy and practice of having  

intermediate-level or higher-level supervisors conduct and document unannounced rounds to  
identify and deter staff sexual abuse and sexual harassment.  Such policy and practice shall be  
implemented for night shifts as well as day shifts.  Each agency shall have a policy to prohibit  
staff from alerting other staff members that these supervisory rounds are occurring, unless such  
announcement is related to the legitimate operational functions of the facility.  

§ 115.14  Youthful inmates.  

(a) A youthful inmate shall not be placed in a housing unit in which the youthful inmate  
will have sight, sound, or physical contact with any adult inmate through use of a shared  
dayroom or other common space, shower area, or sleeping quarters.  

(b) In areas outside of housing units, agencies shall either:  
(1) maintain sight and sound separation between youthful inmates and adult inmates, or  
(2) provide direct staff supervision when youthful inmates and adult inmates have sight,  

sound, or physical contact.  
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(c)  Agencies shall make best efforts to avoid placing youthful inmates in isolation to  
comply with this provision.  Absent exigent circumstances, agencies shall not deny youthful  
inmates daily large-muscle exercise and any legally required special education services to  
comply with this provision.  Youthful inmates shall also have access to other programs and work  
opportunities to the extent possible.  

§ 115.15 Limits  to  ss-gender  viewing  and  searches.  cro  

(a) The facility shall not conduct cross-gender strip searches or cross-gender visual body  
cavity searches (meaning a search of the anal or genital opening) except in exigent circumstances  
or when performed by medical practitioners.  

(b) As of [INSERT DATE 3 YEARS PLUS 60 DAYS AFTER DATE OF  
PUBLICATION IN THE FEDERAL REGISTER], or [INSERT DATE 5 YEARS PLUS 60  
DAYS AFTER DATE OF PUBLICATION IN THE FEDERAL REGISTER]for a facility  
whose rated capacity does not exceed 50 inmates, the facility shall not permit cross-gender pat-
down searches of female inmates, absent exigent circumstances.  Facilities shall not restrict  
female inmates’  access to regularly available programming or other out-of-cell opportunities in  
order to comply with this provision.  

(c) The facility shall document all cross-gender strip searches and cross-gender visual  
body cavity searches, and shall document all cross-gender pat-down searches of female inmates.  

(d) The facility shall implement policies and procedures that enable inmates to shower,  
perform bodily functions, and change clothing without nonmedical staff of the opposite gender  
viewing their breasts, buttocks, or genitalia, except in exigent circumstances or when such  
viewing is incidental to routine cell checks.  Such policies and procedures shall require staff of  
the opposite gender to announce their presence when entering an inmate housing unit.  

(e) The facility shall not search or physically examine a transgender or intersex inmate  
for the sole purpose ofdetermining the inmate’s genital status.  Ifthe inmate’s genital status is  
unknown, it may be determined during conversations with the inmate, by reviewing medical  
records, or, if necessary, by learning that information as part of a broader medical examination  
conducted in private by a medical practitioner.  

(f) The agency shall train security staff in how to conduct cross-gender pat-down  
searches, and searches of transgender and intersex inmates, in a professional and respectful  
manner, and in the least intrusive manner possible, consistent with security needs.  

§ 115.16  Inmates  with disabilities  and inmates  who are  ficient.limited English pro  

(a) The agency shall take appropriate steps to ensure that inmates with disabilities  
(including, for example, inmates who are deaf or hard of hearing, those who are blind or have  
low vision, or those who have intellectual, psychiatric, or speech disabilities), have an equal  
opportunity to participate in or benefit from all aspects ofthe agency’s efforts to prevent, detect,  
and respond to sexual abuse and sexual harassment.  Such steps shall include, when necessary to  
ensure effective communication with inmates who are deaf or hard of hearing, providing access  
to interpreters who can interpret effectively, accurately, and impartially, both receptively and  
expressively, using any necessary specialized vocabulary.  In addition, the agency shall ensure  
that written materials are provided in formats or through methods that ensure effective  
communication with inmates with disabilities, including inmates who have intellectual  
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disabilities, limited reading skills, or who are blind or have low vision.  An agency is not  
required to take actions that it can demonstrate would result in a fundamental alteration in the  
nature of a service, program, or activity, or in undue financial and administrative burdens, as  
those terms are used in regulations promulgated under title II of the Americans With Disabilities  
Act, 28 CFR 35.164.  

(b)  The agency shall take reasonable steps to ensure meaningful access to all aspects of  
the agency’s efforts to prevent, detect, and respond to sexual abuse and sexual harassment to  
inmates who are limited English proficient, including steps to provide interpreters who can  
interpret effectively, accurately, and impartially, both receptively and expressively, using any  
necessary specialized vocabulary.  

(c) The agency shall not rely on inmate interpreters, inmate readers, or other types of  
inmate assistants except in limited circumstances where an extended delay in obtaining an  
effective interpreter could compromise the inmate’s safety, the performance of first-response  
duties under § 115.64, or the investigation ofthe inmate’s allegations. 

§ 115.17 Hiring  and promotio decisio  n  ns.  

(a) The agency shall not hire or promote anyone who may have contact with inmates, and  
shall not enlist the services of any contractor who may have contact with inmates, who  

(1) Has engaged in sexual abuse in a prison, jail, lockup, community confinement  
facility, juvenile facility, or other institution (as defined in 42 U.S.C. 1997);  

(2) Has been convicted of engaging or attempting to engage in sexual activity in the  
community facilitated by force, overt or implied threats of force, or coercion, or if the victim did  
not consent or was unable to consent or refuse; or  

(3) Has been civilly or administratively adjudicated to have engaged in the activity  
described in paragraph (a)(2) of this section.  

(b) The agency shall consider any incidents of sexual harassment in determining whether  
to hire or promote anyone, or to enlist the services of any contractor, who may have contact with  
inmates.  

(c) Before hiring new employees who may have contact with inmates, the agency shall:  
(1) Perform a criminal background records check; and  
(2) Consistent with Federal, State, and local law, make its best efforts to contact all prior  

institutional employers for information on substantiated allegations of sexual abuse or any  
resignation during a pending investigation of an allegation of sexual abuse.  

(d) The agency shall also perform a criminal background records check before enlisting  
the services of any contractor who may have contact with inmates.  

(e) The agency shall either conduct criminal background records checks at least every  
five years of current employees and contractors who may have contact with inmates or have in  
place a system for otherwise capturing such information for current employees.  

(f) The agency shall ask all applicants and employees who may have contact with inmates  
directly about previous misconduct described in paragraph (a) of this section in written  
applications or interviews for hiring or promotions and in any interviews or written self-
evaluations conducted as part of reviews of current employees.  The agency shall also impose  
upon employees a continuing affirmative duty to disclose any such misconduct.  

(g) Material omissions regarding such misconduct, or the provision of materially false  
information, shall be grounds for termination.  
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(h) Unless prohibited by law, the agency shall provide information on substantiated  
allegations of sexual abuse or sexual harassment involving a former employee upon receiving a  
request from an institutional employer for whom such employee has applied to work.  

§ 115.18 Upgrades  to  lo  facilities  and  techno gies.  

(a) When designing or acquiring any new facility and in planning any substantial  
expansion or modification of existing facilities, the agency shall consider the effect of the design,  
acquisition, expansion, or modification upon the agency’s ability to protect inmates from sexual  
abuse.  

(b) When installing or updating a video monitoring system, electronic surveillance  
system, or other monitoring technology, the agency shall consider how such technology may  
enhance the agency’s ability to protect inmates from sexual abuse.  

Responsive  Planning  

§ 115.21 Evidence  protoco  rensic  medical  examinatio  l and fo  ns.  

(a) To the extent the agency is responsible for investigating allegations of sexual abuse,  
the agency shall follow a uniform evidence protocol that maximizes the potential for obtaining  
usable physical evidence for administrative proceedings and criminal prosecutions.  

(b) The protocol shall be developmentally appropriate for youth where applicable, and, as  
appropriate, shall be adapted from or otherwise based on the most recent edition of the U.S.  
Department ofJustice’s Office on Violence Against Women publication, “A National Protocol  
for Sexual Assault Medical Forensic Examinations, Adults/Adolescents,” or similarly  
comprehensive and authoritative protocols developed after 2011.  

(c) The agency shall offer all victims of sexual abuse access to forensic medical  
examinations, whether on-site or at an outside facility, without financial cost, where evidentiarily  
or medically appropriate.  Such examinations shall be performed by Sexual Assault Forensic  
Examiners (SAFEs) or Sexual Assault Nurse Examiners (SANEs) where possible.  If SAFEs or  
SANEs cannot be made available, the examination can be performed by other qualified medical  
practitioners.  The agency shall document its efforts to provide SAFEs or SANEs.  

(d) The agency shall attempt to make available to the victim a victim advocate from a  
rape crisis center.  If a rape crisis center is not available to provide victim advocate services, the  
agency shall make available to provide these services a qualified staff member from a  
community-based organization, or a qualified agency staff member.  Agencies shall document  
efforts to secure services from rape crisis centers.  For the purpose of this standard, a rape crisis  
center refers to an entity that provides intervention and related assistance, such as the services  
specified in 42 U.S.C. 14043g(b)(2)(C), to victims of sexual assault of all ages.  The agency may  
utilize a rape crisis center that is part of a governmental unit as long as the center is not part of  
the criminal justice system (such as a law enforcement agency) and offers a comparable level of  
confidentiality as a nongovernmental entity that provides similar victim services.  

(e) As requested by the victim, the victim advocate, qualified agency staff member, or  
qualified community-based organization staff member shall accompany and support the victim  
through the forensic medical examination process and investigatory interviews and shall provide  
emotional support, crisis intervention, information, and referrals.  
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(f) To the extent the agency itself is not responsible for investigating allegations of sexual  
abuse, the agency shall request that the investigating agency follow the requirements of  
paragraphs (a) through (e) of this section.  

(g) The requirements of paragraphs (a) through (f) of this section shall also apply to:  
(1) Any State entity outside of the agency that is responsible for investigating allegations  

of sexual abuse in prisons or jails; and  
(2) Any Department of Justice component that is responsible for investigating allegations  

of sexual abuse in prisons or jails.  
(h) For the purposes of this section, a qualified agency staff member or a qualified  

community-based staff member shall be an individual who has been screened for appropriateness  
to serve in this role and has received education concerning sexual assault and forensic  
examination issues in general.  

§ 115.22 Policies  to  referrals  f allegatio  fo investigatio  ensure  o  ns  r  ns.  

(a) The agency shall ensure that an administrative or criminal investigation is completed  
for all allegations of sexual abuse and sexual harassment.  

(b) The agency shall have in place a policy to ensure that allegations of sexual abuse or  
sexual harassment are referred for investigation to an agency with the legal authority to conduct  
criminal investigations, unless the allegation does not involve potentially criminal behavior.  The  
agency shall publish such policy on its website or, if it does not have one, make the policy  
available through other means.  The agency shall document all such referrals.  

(c) If a separate entity is responsible for conducting criminal investigations, such  
publication shall describe the responsibilities of both the agency and the investigating entity.  

(d) Any State entity responsible for conducting administrative or criminal investigations  
of sexual abuse or sexual harassment in prisons or jails shall have in place a policy governing the  
conduct of such investigations.  

(e) Any Department of Justice component responsible for conducting administrative or  
criminal investigations of sexual abuse or sexual harassment in prisons or jails shall have in  
place a policy governing the conduct of such investigations.  

Training  and Education  

§ 115.31 Employee  training.  

(a) The agency shall train all employees who may have contact with inmates on:  
(1) Its zero-tolerance policy for sexual abuse and sexual harassment;  
(2) How to fulfill their responsibilities under agency sexual abuse and sexual harassment  

prevention, detection, reporting, and response policies and procedures;  
(3) Inmates’  right to be free from sexual abuse and sexual harassment;  
(4) The right of inmates and employees to be free from retaliation for reporting sexual  

abuse and sexual harassment;  
(5) The dynamics of sexual abuse and sexual harassment in confinement;  
(6) The common reactions of sexual abuse and sexual harassment victims;  
(7) How to detect and respond to signs of threatened and actual sexual abuse;  
(8) How to avoid inappropriate relationships with inmates;  
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(9) How to communicate effectively and professionally with inmates, including lesbian,  
gay, bisexual, transgender, intersex, or gender nonconforming inmates; and  

(10) How to comply with relevant laws related to mandatory reporting of sexual abuse to  
outside authorities.  

(b) Such training shall be tailored to the gender ofthe inmates at the employee’s facility.  
The employee shall receive additional training if the employee is reassigned from a facility that  
houses only male inmates to a facility that houses only female inmates, or vice versa.  

(c) All current employees who have not received such training shall be trained within one  
year of the effective date of the PREA standards, and the agency shall provide each employee  
with refresher training every two years to ensure that all employees know the agency’s current  
sexual abuse and sexual harassment policies and procedures.  In years in which an employee  
does not receive refresher training, the agency shall provide refresher information on current  
sexual abuse and sexual harassment policies.  

(d) The agency shall document, through employee signature or electronic verification,  
that employees understand the training they have received.  

§ 115.32 Volunteer  and  co  rntracto training.  

(a) The agency shall ensure that all volunteers and contractors who have contact with  
inmates have been trained on their responsibilities under the agency’s sexual abuse and sexual  
harassment prevention, detection, and response policies and procedures.  

(b) The level and type of training provided to volunteers and contractors shall be based  
on the services they provide and level of contact they have with inmates, but all volunteers and  
contractors who have contact with inmates shall be notified ofthe agency’s zero-tolerance policy  
regarding sexual abuse and sexual harassment and informed how to report such incidents.  

(c) The agency shall maintain documentation confirming that volunteers and contractors  
understand the training they have received.  

§ 115.33 Inmate  education.  

(a) During the intake process, inmates shall receive information explaining the agency’s  
zero-tolerance policy regarding sexual abuse and sexual harassment and how to report incidents  
or suspicions of sexual abuse or sexual harassment.  

(b) Within 30 days of intake, the agency shall provide comprehensive education to  
inmates either in person or through video regarding their rights to be free from sexual abuse and  
sexual harassment and to be free from retaliation for reporting such incidents, and regarding  
agency policies and procedures for responding to such incidents.  

(c) Current inmates who have not received such education shall be educated within one  
year of the effective date of the PR  shall receive education upon transfer  aEA standards, and  to  
different facility to the extent that the policies and procedures ofthe inmate’s new facility differ  
from those of the previous facility.  

(d) The agency shall provide inmate education in formats accessible to all inmates,  
including those who are limited English proficient, deaf, visually impaired, or otherwise  
disabled, as well as to inmates who have limited reading skills.  

(e) The agency shall maintain documentation of inmate participation in these education  
sessions.  
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(f) In addition to providing such education, the agency shall ensure that key information  
is continuously and readily available or visible to inmates through posters, inmate handbooks, or  
other written formats.  

§ 115.34 Specialized  training:  Investigations.  

(a) In addition to the general training provided to all employees pursuant to § 115.31, the  
agency shall ensure that, to the extent the agency itself conducts sexual abuse investigations, its  
investigators have received training in conducting such investigations in confinement settings.  

(b) Specialized training shall include techniques for interviewing sexual abuse victims,  
proper use of Miranda and Garrity warnings, sexual abuse evidence collection in confinement  
settings, and the criteria and evidence required to substantiate a case for administrative action or  
prosecution referral.  

(c) The agency shall maintain documentation that agency investigators have completed  
the required specialized training in conducting sexual abuse investigations.  

(d) Any State entity or Department of Justice component that investigates sexual abuse in  
confinement settings shall provide such training to its agents and investigators who conduct such  
investigations.  

§ 115.35 Specialized  training:  Medical  and  mental health  care.  

(a) The agency shall ensure that all full- and part-time medical and mental health care  
practitioners who work regularly in its facilities have been trained in:  

(1) How to detect and assess signs of sexual abuse and sexual harassment;  
(2) How to preserve physical evidence of sexual abuse;  
(3) How to respond effectively and professionally to victims of sexual abuse and sexual  

harassment; and  
(4) How and to whom to report allegations or suspicions of sexual abuse and sexual  

harassment.  
(b) If medical staff employed by the agency conduct forensic examinations, such medical  

staff shall receive the appropriate training to conduct such examinations.  
(c) The agency shall maintain documentation that medical and mental health practitioners  

have received the training referenced in this standard either from the agency or elsewhere.  
(d)  Medical and mental health care practitioners shall also receive the training mandated  

for employees under § 115.31 or for contractors and volunteers under § 115.32, depending upon  
the practitioner’s status at the agency.  

Screening fo Risk  f Sexual Victimizatio and Abusiveness  r o  n  

§ 115.41 Screening fo risk  f victimizatio and  abusiveness.  r o  n  

(a) All inmates shall be assessed during an intake screening and upon transfer to another  
facility for their risk of being sexually abused by other inmates or sexually abusive toward other  
inmates.  

(b) Intake screening shall ordinarily take place within 72 hours of arrival at the facility.  
(c) Such assessments shall be conducted using an objective screening instrument.  
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(d) The intake screening shall consider, at a minimum, the following criteria to assess  
inmates for risk of sexual victimization:  

(1) Whether the inmate has a mental, physical, or developmental disability;  
(2) The age of the inmate;  
(3) The physical build of the inmate;  
(4) Whether the inmate has previously been incarcerated;  
(5) Whether the inmate’s criminal history is exclusively nonviolent;  
(6) Whether the inmate has prior convictions for sex offenses against an adult or child;  
(7) Whether the inmate is or is perceived to be gay, lesbian, bisexual, transgender,  

intersex, or gender nonconforming;  
(8) Whether the inmate has previously experienced sexual victimization;  
(9) The inmate’s own perception ofvulnerability; and  
(10) Whether the inmate is detained solely for civil immigration purposes.  
(e) The initial screening shall consider prior acts of sexual abuse, prior convictions for  

violent offenses, and history of prior institutional violence or sexual abuse, as known to the  
agency, in assessing inmates for risk of being sexually abusive.  

(f) Within a set time period, not to exceed 30 days from the inmate’s arrival at the  
facility, the facility will reassess the inmate’s risk ofvictimization or abusiveness based upon  
any additional, relevant information received by the facility since the intake screening.  

(g) An inmate’s risk level shall be reassessed when warranted due to a referral, request,  
incident of sexual abuse, or receipt of additional information that bears on the inmate’s risk of  
sexual victimization or abusiveness.  

(h) Inmates may not be disciplined for refusing to answer, or for not disclosing complete  
information in response to, questions asked pursuant to paragraphs (d)(1), (d)(7), (d)(8), or (d)(9)  
of this section.  

(i) The agency shall implement appropriate controls on the dissemination within the  
facility of responses to questions asked pursuant to this standard in order to ensure that sensitive  
information is not exploited to the inmate’s detriment by staffor other inmates.  

§ 115.42 Use  o  rmatio  f screening info  n.  

(a) The agency shall use information from the risk screening required by § 115.41 to  
inform housing, bed, work, education, and program assignments with the goal of keeping  
separate those inmates at high risk of being sexually victimized from those at high risk of being  
sexually abusive.  

(b) The agency shall make individualized determinations about how to ensure the safety  
of each inmate.  

(c) In deciding whether to assign a transgender or intersex inmate to a facility for male or  
female inmates, and in making other housing and programming assignments, the agency shall  
consider on a case-by-case basis whether a placement would ensure the inmate’s health and  
safety, and whether the placement would present management or security problems.  

(d) Placement and programming assignments for each transgender or intersex inmate  
shall be reassessed at least twice each year to review any threats to safety experienced by the  
inmate.  

(e) A transgender or intersex inmate’s own views with respect to his or her own safety  
shall be given serious consideration.  
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(f) Transgender and intersex inmates shall be given the opportunity to shower separately  
from other inmates.  

(g) The agency shall not place lesbian, gay, bisexual, transgender, or intersex inmates in  
dedicated facilities, units, or wings solely on the basis of such identification or status, unless such  
placement is in a dedicated facility, unit, or wing established in connection with a consent  
decree, legal settlement, or legal judgment for the purpose of protecting such inmates.  

§ 115.43 Protective  custody.  

(a) Inmates at high risk for sexual victimization shall not be placed in involuntary  
segregated housing unless an assessment of all available alternatives has been made, and a  
determination has been made that there is no available alternative means of separation from  
likely abusers.  If a facility cannot conduct such an assessment immediately, the facility may  
hold the inmate in involuntary segregated housing for less than 24 hours while completing the  
assessment.  

(b) Inmates placed in segregated housing for this purpose shall have access to programs,  
privileges, education, and work opportunities to the extent possible.  If the facility restricts  
access to programs, privileges, education, or work opportunities, the facility shall document:  

(1) The opportunities that have been limited;  
(2) The duration of the limitation; and  
(3) The reasons for such limitations.  
(c) The facility shall assign such inmates to involuntary segregated housing only until an  

alternative means of separation from likely abusers can be arranged, and such an assignment  
shall not ordinarily exceed a period of 30 days.  

(d) If an involuntary segregated housing assignment is made pursuant to paragraph (a) of  
this section, the facility shall clearly document:  

(1) The basis for the facility’s concern for the inmate’s safety; and  
(2) The reason why no alternative means of separation can be arranged.  
(e) Every 30 days, the facility shall afford each such inmate a review to determine  

whether there is a continuing need for separation from the general population.  

Reporting  

§ 115.51 Inmate  reporting.  

(a) The agency shall provide multiple internal ways for inmates to privately report sexual  
abuse and sexual harassment, retaliation by other inmates or staff for reporting sexual abuse and  
sexual harassment, and staff neglect or violation of responsibilities that may have contributed to  
such incidents.  

(b) The agency shall also provide at least one way for inmates to report abuse or  
harassment to a public or private entity or office that is not part of the agency, and that is able to  
receive and immediately forward inmate reports of sexual abuse and sexual harassment to  
agency officials, allowing the inmate to remain anonymous upon request.  Inmates detained  
solely for civil immigration purposes shall be provided information on how to contact relevant  
consular officials and relevant officials at the Department of Homeland Security.  
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(c) Staff shall accept reports made verbally, in writing, anonymously, and from third  
parties and shall promptly document any verbal reports.  

(d) The agency shall provide a method for staff to privately report sexual abuse and  
sexual harassment of inmates.  

§ 115.52 Exhaustion of administrative  remedies.  

(a) An agency shall be exempt from this standard if it does not have administrative  
procedures to address inmate grievances regarding sexual abuse.  

(b)(1) The agency shall not impose a time limit on when an inmate may submit a  
grievance regarding an allegation of sexual abuse.  

(2) The agency may apply otherwise-applicable time limits to any portion of a grievance  
that does not allege an incident of sexual abuse.  

(3) The agency shall not require an inmate to use any informal grievance process, or to  
otherwise attempt to resolve with staff, an alleged incident of sexual abuse.  

(4) Nothing in this section shall restrict the agency’s ability to defend against an inmate  
lawsuit on the ground that the applicable statute of limitations has expired.  

(c) The agency shall ensure that  
(1) An inmate who alleges sexual abuse may submit a grievance without submitting it to  

a staff member who is the subject of the complaint, and  
(2)  Such grievance is not referred to a staff member who is the subject of the complaint.  
(d)(1) The agency shall issue a final agency decision on the merits of any portion of a  

grievance alleging sexual abuse within 90 days of the initial filing of the grievance.  
(2) Computation of the 90-day time period shall not include time consumed by inmates in  

preparing any administrative appeal.  
(3) The agency may claim an extension of time to respond, of up to 70 days, if the normal  

time period for response is insufficient to make an appropriate decision.  The agency shall notify  
the inmate in writing of any such extension and provide a date by which a decision will be made.  

(4) At any level of the administrative process, including the final level, if the inmate does  
not receive a response within the time allotted for reply, including any properly noticed  
extension, the inmate may consider the absence of a response to be a denial at that level.  

(e)(1) Third parties, including fellow inmates, staff members, family members, attorneys,  
and outside advocates, shall be permitted to assist inmates in filing requests for administrative  
remedies relating to allegations of sexual abuse, and shall also be permitted to file such requests  
on behalf of inmates.  

(2) If a third party files such a request on behalf of an inmate, the facility may require as a  
condition of processing the request that the alleged victim agree to have the request filed on his  
or her behalf, and may also require the alleged victim to personally pursue any subsequent steps  
in the administrative remedy process.  

(3) If the inmate declines to have the request processed on his or her behalf, the agency  
shall document the inmate’s decision.  

(f)(1) The agency shall establish procedures for the filing of an emergency grievance  
alleging that an inmate is subject to a substantial risk of imminent sexual abuse.  

(2) After receiving an emergency grievance alleging an inmate is subject to a substantial  
risk of imminent sexual abuse, the agency shall immediately forward the grievance (or any  
portion thereof that alleges the substantial risk of imminent sexual abuse) to a level of review at  
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which immediate corrective action may be taken, shall provide an initial response within 48  
hours, and shall issue a final agency decision within 5 calendar days.  The initial response and  
final agency decision shall document the agency’s determination whether the inmate is in  
substantial risk of imminent sexual abuse and the action taken in response to the emergency  
grievance.  

(g) The agency may discipline an inmate for filing a grievance related to alleged sexual  
abuse only where the agency demonstrates that the inmate filed the grievance in bad faith.  

§ 115.53 Inmate  access  o  co  rt  to utside  nfidential  suppo services.  

(a) The facility shall provide inmates with access to outside victim advocates for  
emotional support services related to sexual abuse by giving inmates mailing addresses and  
telephone numbers, including toll-free hotline numbers where available, of local, State, or  
national victim advocacy or rape crisis organizations, and, for persons detained solely for civil  
immigration purposes, immigrant services agencies.  The facility shall enable reasonable  
communication between inmates and these organizations and agencies, in as confidential a  
manner as possible.  

(b) The facility shall inform inmates, prior to giving them access, of the extent to which  
such communications will be monitored and the extent to which reports of abuse will be  
forwarded to authorities in accordance with mandatory reporting laws.  

(c) The agency shall maintain or attempt to enter into memoranda of understanding or  
other agreements with community service providers that are able to provide inmates with  
confidential emotional support services related to sexual abuse.  The agency shall maintain  
copies of agreements or documentation showing attempts to enter into such agreements.  

§ 115.54 Third-party  reporting.  

The agency shall establish a method to receive third-party reports of sexual abuse and  
sexual harassment and shall distribute publicly information on how to report sexual abuse and  
sexual harassment on behalf of an inmate.  

Official Response  Fo  wing  an  Inmate  Repo  llo  rt  

§ 115.61 Staff  and  agency  reporting duties.  

(a) The agency shall require all staff to report immediately and according to agency  
policy any knowledge, suspicion, or information regarding an incident of sexual abuse or sexual  
harassment that occurred in a facility, whether or not it is part of the agency; retaliation against  
inmates or staff who reported such an incident; and any staff neglect or violation of  
responsibilities that may have contributed to an incident or retaliation.  

(b) Apart from reporting to designated supervisors or officials, staff shall not reveal any  
information related to a sexual abuse report to anyone other than to the extent necessary, as  
specified in agency policy, to make treatment, investigation, and other security and management  
decisions.  

(c) Unless otherwise precluded by Federal, State, or local law, medical and mental health  
practitioners shall be required to report sexual abuse pursuant to paragraph (a) of this section and  
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to inform inmates ofthe practitioner’s duty to report, and the limitations ofconfidentiality, at the 
initiation of services. 

(d) If the alleged victim is under the age of 18 or considered a vulnerable adult under a 
State or local vulnerable persons statute, the agency shall report the allegation to the designated 
State or local services agency under applicable mandatory reporting laws. 

(e) The facility shall report all allegations of sexual abuse and sexual harassment, 
including third-party and anonymous reports, to the facility’s designated investigators. 

§ 115.62 Agency pro  ntectio duties. 

When an agency learns that an inmate is subject to a substantial risk of imminent sexual 
abuse, it shall take immediate action to protect the inmate. 

§ 115.63 Repo  to ther confinement facilities.rting o  

(a) Upon receiving an allegation that an inmate was sexually abused while confined at 
another facility, the head of the facility that received the allegation shall notify the head of the 
facility or appropriate office of the agency where the alleged abuse occurred. 

(b) Such notification shall be provided as soon as possible, but no later than 72 hours 
after receiving the allegation. 

(c) The agency shall document that it has provided such notification. 
(d) The facility head or agency office that receives such notification shall ensure that the 

allegation is investigated in accordance with these standards. 

§ 115.64 Staff first responder duties. 

(a) Upon learning of an allegation that an inmate was sexually abused, the first security 
staff member to respond to the report shall be required to: 

(1) Separate the alleged victim and abuser; 
(2) Preserve and protect any crime scene until appropriate steps can be taken to collect 

any evidence; 
(3) If the abuse occurred within a time period that still allows for the collection of 

physical evidence, request that the alleged victim not take any actions that could destroy physical 
evidence, including, as appropriate, washing, brushing teeth, changing clothes, urinating, 
defecating, smoking, drinking, or eating; and 

(4) If the abuse occurred within a time period that still allows for the collection of 
physical evidence, ensure that the alleged abuser does not take any actions that could destroy 
physical evidence, including, as appropriate, washing, brushing teeth, changing clothes, 
urinating, defecating, smoking, drinking, or eating. 

(b) If the first staff responder is not a security staff member, the responder shall be 
required to request that the alleged victim not take any actions that could destroy physical 
evidence, and then notify security staff. 

§ 115.65 C o  nse.rdinated respo  
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The facility shall develop a written institutional plan to coordinate actions taken in  
response to an incident of sexual abuse, among staff first responders, medical and mental health  
practitioners, investigators, and facility leadership.  

§ 115.66 Preservation o  to  tect  m  ntact  f ability  pro  inmates  fro  co  with  abusers.  

(a) Neither the agency nor any other governmental entity responsible for collective  
bargaining on the agency’s behalfshall enter into or renew any collective bargaining agreement  
or other agreement that limits the agency’s ability to remove alleged staffsexual abusers from  
contact with any inmates pending the outcome of an investigation or of a determination of  
whether and to what extent discipline is warranted.  

(b) Nothing in this standard shall restrict the entering into or renewal of agreements that  
govern:  

(1) The conduct of the disciplinary process, as long as such agreements are not  
inconsistent with the provisions of §§ 115.72 and 115.76;  or  

(2) Whether a no-contact assignment that is imposed pending the outcome of an  
investigation shall be expunged from or retained in the staff member’s personnel file following a  
determination that the allegation of sexual abuse is not substantiated.  

§ 115.67 Agency pro  n  n.  tectio against  retaliatio  

(a) The agency shall establish a policy to protect all inmates and staff who report sexual  
abuse or sexual harassment or cooperate with sexual abuse or sexual harassment investigations  
from retaliation by other inmates or staff, and shall designate which staff members or  
departments are charged with monitoring retaliation.  

(b) The agency shall employ multiple protection measures, such as housing changes or  
transfers for inmate victims or abusers, removal of alleged staff or inmate abusers from contact  
with victims, and emotional support services for inmates or staff who fear retaliation for  
reporting sexual abuse or sexual harassment or for cooperating with investigations.  

(c) For at least 90 days following a report of sexual abuse, the agency shall monitor the  
conduct and treatment of inmates or staff who reported the sexual abuse and of inmates who  
were reported to have suffered sexual abuse to see if there are changes that may suggest possible  
retaliation by inmates or staff, and shall act promptly to remedy any such retaliation.  Items the  
agency should monitor include any inmate disciplinary reports, housing, or program changes, or  
negative performance reviews or reassignments of staff.  The agency shall continue such  
monitoring beyond 90 days if the initial monitoring indicates a continuing need.  

(d) In the case of inmates, such monitoring shall also include periodic status checks.  
(e) If any other individual who cooperates with an investigation expresses a fear of  

retaliation, the agency shall take appropriate measures to protect that individual against  
retaliation.  

(f) An agency’s obligation to monitor shall terminate ifthe agency determines that the  
allegation is unfounded.  

§ 115.68 Post-allegation  tective  custo  pro  dy.  

209  

Document  ID:  0.7.954.20714-000002  20200402-0000560  

https://inconsistentwiththeprovisionsof��115.72and115.76


 

              

          

      

             

            


    
             


          
          


            
          


         
            


           

         
              
                 


               

             

  
              


   
              

          


            

           


    
             


               

                


               

           

           

        

           

            


      

  

Any use of segregated housing to protect an inmate who is alleged to have suffered  
sexual abuse shall be subject to the requirements of § 115.43.  

Investigations  

§ 115.71 Criminal  and  administrative  agency investigations.  

(a) When the agency conducts its own investigations into allegations of sexual abuse and  
sexual harassment, it shall do so promptly, thoroughly, and objectively for all allegations,  
including third-party and anonymous reports.  

(b) Where sexual abuse is alleged, the agency shall use investigators who have received  
special training in sexual abuse investigations pursuant to § 115.34.  

(c) Investigators shall gather and preserve direct and circumstantial evidence, including  
any available physical and DNA evidence and any available electronic monitoring data; shall  
interview alleged victims, suspected perpetrators, and witnesses; and shall review prior  
complaints and reports of sexual abuse involving the suspected perpetrator.  

(d) When the quality of evidence appears to support criminal prosecution, the agency  
shall conduct compelled interviews only after consulting with prosecutors as to whether  
compelled interviews may be an obstacle for subsequent criminal prosecution.  

(e) The credibility of an alleged victim, suspect, or witness shall be assessed on an  
individual basis and shall not be determined by the person’s status as inmate or staff.  No agency  
shall require an inmate who alleges sexual abuse to submit to a polygraph examination or other  
truth-telling device as a condition for proceeding with the investigation of such an allegation.  

(f) Administrative investigations:  
(1) Shall include an effort to determine whether staff actions or failures to act contributed  

to the abuse; and  
(2) Shall be documented in written reports that include a description of the physical and  

testimonial evidence, the reasoning behind credibility assessments, and investigative facts and  
findings.  

(g) Criminal investigations shall be documented in a written report that contains a  
thorough description of physical, testimonial, and documentary evidence and attaches copies of  
all documentary evidence where feasible.  

(h) Substantiated allegations of conduct that appears to be criminal shall be referred for  
prosecution.  

(i) The agency shall retain all written reports referenced in paragraphs (f) and (g) of this  
section for as long as the alleged abuser is incarcerated or employed by the agency, plus five  
years.  

(j) The departure of the alleged abuser or victim from the employment or control of the  
facility or agency shall not provide a basis for terminating an investigation.  

(k) Any State entity or Department of Justice component that conducts such  
investigations shall do so pursuant to the above requirements.  

(l) When outside agencies investigate sexual abuse, the facility shall cooperate with  
outside investigators and shall endeavor to remain informed about the progress of the  
investigation.  

§ 115.72 Evidentiary  standard for administrative  investigations.  
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The agency shall impose no standard higher than a preponderance of the evidence in  
determining whether allegations of sexual abuse or sexual harassment are substantiated.  

§ 115.73 Reporting  to inmates.  

(a) Following an investigation into an inmate’s allegation that he or she suffered sexual  
abuse in an agency facility, the agency shall inform the inmate as to whether the allegation has  
been determined to be substantiated, unsubstantiated, or unfounded.  

(b) If the agency did not conduct the investigation, it shall request the relevant  
information from the investigative agency in order to inform the inmate.  

(c) Following an inmate’s allegation that a staffmember has committed sexual abuse  
against the inmate, the agency shall subsequently inform the inmate (unless the agency has  
determined that the allegation is unfounded) whenever:  

(1) The staffmember is no longer posted within the inmate’s unit;  
(2) The staff member is no longer employed at the facility;  
(3) The agency learns that the staff member has been indicted on a charge related to  

sexual abuse within the facility; or  
(4) The agency learns that the staff member has been convicted on a charge related to  

sexual abuse within the facility.  
(d) Following an inmate’s allegation that he or she has been sexually abused by another  

inmate, the agency shall subsequently inform the alleged victim whenever:  
(1) The agency learns that the alleged abuser has been indicted on a charge related to  

sexual abuse within the facility; or  
(2) The agency learns that the alleged abuser has been convicted on a charge related to  

sexual abuse within the facility.  
(e) All such notifications or attempted notifications shall be documented.  
(f) An agency’s obligation to report under this standard shall terminate ifthe inmate is  

released from the agency’s custody.  

Discipline  

§ 115.76 Disciplinary  sanctio  fo staff.  ns  r  

(a) Staff shall be subject to disciplinary sanctions up to and including termination for  
violating agency sexual abuse or sexual harassment policies.  

(b) Termination shall be the presumptive disciplinary sanction for staff who have  
engaged in sexual abuse.  

(c) Disciplinary sanctions for violations of agency policies relating to sexual abuse or  
sexual harassment (other than actually engaging in sexual abuse) shall be commensurate with the  
nature and circumstances of the acts committed, the staffmember’s disciplinary history, and the  
sanctions imposed for comparable offenses by other staff with similar histories.  

(d) All terminations for violations of agency sexual abuse or sexual harassment policies,  
or resignations by staff who would have been terminated if not for their resignation, shall be  
reported to law enforcement agencies, unless the activity was clearly not criminal, and to any  
relevant licensing bodies.  
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§ 115.77 Co  n  r  ntracto  and  lunteers.  rrective  actio fo co  rs  vo  

(a) Any contractor or volunteer who engages in sexual abuse shall be prohibited from  
contact with inmates and shall be reported to law enforcement agencies, unless the activity was  
clearly not criminal, and to relevant licensing bodies.  

(b) The facility shall take appropriate remedial measures, and shall consider whether to  
prohibit further contact with inmates, in the case of any other violation of agency sexual abuse or  
sexual harassment policies by a contractor or volunteer.  

§ 115.78 Disciplinary  sanctio  fo inmates.  ns  r  

(a) Inmates shall be subject to disciplinary sanctions pursuant to a formal disciplinary  
process following an administrative finding that the inmate engaged in inmate-on-inmate sexual  
abuse or following a criminal finding of guilt for inmate-on-inmate sexual abuse.  

(b) Sanctions shall be commensurate with the nature and circumstances of the abuse  
committed, the inmate’s disciplinary history, and the sanctions imposed for comparable offenses  
by other inmates with similar histories.  

(c) The disciplinary process shall consider whether an inmate’s mental disabilities or  
mental illness contributed to his or her behavior when determining what type of sanction, if any,  
should be imposed.  

(d) If the facility offers therapy, counseling, or other interventions designed to address  
and correct underlying reasons or motivations for the abuse, the facility shall consider whether to  
require the offending inmate to participate in such interventions as a condition of access to  
programming or other benefits.  

(e) The agency may discipline an inmate for sexual contact with staff only upon a finding  
that the staff member did not consent to such contact.  

(f) For the purpose of disciplinary action, a report of sexual abuse made in good faith  
based upon a reasonable belief that the alleged conduct occurred shall not constitute falsely  
reporting an incident or lying, even if an investigation does not establish evidence sufficient to  
substantiate the allegation.  

(g) An agency may, in its discretion, prohibit all sexual activity between inmates and may  
discipline inmates for such activity.  An agency may not, however, deem such activity to  
constitute sexual abuse if it determines that the activity is not coerced.  

Medical  and Mental Care  

§ 115.81 Medical  and  mental health  screenings; history  of sexual  abuse.  

(a) If the screening pursuant to § 115.41 indicates that a prison inmate has experienced  
prior sexual victimization, whether it occurred in an institutional setting or in the community,  
staff shall ensure that the inmate is offered a follow-up meeting with a medical or mental health  
practitioner within 14 days of the intake screening.  

(b) If the screening pursuant to § 115.41 indicates that a prison inmate has previously  
perpetrated sexual abuse, whether it occurred in an institutional setting or in the community, staff  
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shall ensure that the inmate is offered a follow-up meeting with a mental health practitioner  
within 14 days of the intake screening.  

(c) If the screening pursuant to § 115.41 indicates that a jail inmate has experienced prior  
sexual victimization, whether it occurred in an institutional setting or in the community, staff  
shall ensure that the inmate is offered a follow-up meeting with a medical or mental health  
practitioner within 14 days of the intake screening.  

(d) Any information related to sexual victimization or abusiveness that occurred in an  
institutional setting shall be strictly limited to medical and mental health practitioners and other  
staff, as necessary, to inform treatment plans and security and management decisions, including  
housing, bed, work, education, and program assignments, or as otherwise required by Federal,  
State, or local law.  

(e) Medical and mental health practitioners shall obtain informed consent from inmates  
before reporting information about prior sexual victimization that did not occur in an institutional  
setting, unless the inmate is under the age of 18.  

§ 115.82 Access  to emergency  medical  and  mental health  services.  

(a) Inmate victims of sexual abuse shall receive timely, unimpeded access to emergency  
medical treatment and crisis intervention services, the nature and scope of which are determined  
by medical and mental health practitioners according to their professional judgment.  

(b) If no qualified medical or mental health practitioners are on duty at the time a report  
of recent abuse is made, security staff first responders shall take preliminary steps to protect the  
victim pursuant to § 115.62 and shall immediately notify the appropriate medical and mental  
health practitioners.  

(c) Inmate victims of sexual abuse while incarcerated shall be offered timely information  
about and timely access to emergency contraception and sexually transmitted infections  
prophylaxis, in accordance with professionally accepted standards of care, where medically  
appropriate.  

(d) Treatment services shall be provided to the victim without financial cost and  
regardless of whether the victim names the abuser or cooperates with any investigation arising  
out of the incident.  

§ 115.83 Ongoing  medical  and  mental health  care  rfo sexual  abuse  victims  and  abusers.  

(a) The facility shall offer medical and mental health evaluation and, as appropriate,  
treatment to all inmates who have been victimized by sexual abuse in any prison, jail, lockup, or  
juvenile facility.  

(b) The evaluation and treatment of such victims shall include, as appropriate, follow-up  
services, treatment plans, and, when necessary, referrals for continued care following their  
transfer to, or placement in, other facilities, or their release from custody.  

(c) The facility shall provide such victims with medical and mental health services  
consistent with the community level of care.  

(d) Inmate victims of sexually abusive vaginal penetration while incarcerated shall be  
offered pregnancy tests.  
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(e) If pregnancy results from the conduct described in paragraph (d) of this section, such  
victims shall receive timely and comprehensive information about and timely access to all lawful  
pregnancy-related medical services.  

(f) Inmate victims of sexual abuse while incarcerated shall be offered tests for sexually  
transmitted infections as medically appropriate.  

(g) Treatment services shall be provided to the victim without financial cost and  
regardless of whether the victim names the abuser or cooperates with any investigation arising  
out of the incident.  

(h) All prisons shall attempt to conduct a mental health evaluation of all known inmate-
on-inmate abusers within 60 days of learning of such abuse history and offer treatment when  
deemed appropriate by mental health practitioners.  

Data  Co  nllectio and Review  

§ 115.86 Sexual  abuse  incident  reviews.  

(a) The facility shall conduct a sexual abuse incident review at the conclusion of every  
sexual abuse investigation, including where the allegation has not been substantiated, unless the  
allegation has been determined to be unfounded.  

(b) Such review shall ordinarily occur within 30 days of the conclusion of the  
investigation.  

(c) The review team shall include upper-level management officials, with input from line  
supervisors, investigators, and medical or mental health practitioners.  

(d) The review team shall:  
(1) Consider whether the allegation or investigation indicates a need to change policy or  

practice to better prevent, detect, or respond to sexual abuse;  
(2) Consider whether the incident or allegation was motivated by race; ethnicity; gender  

identity; lesbian, gay, bisexual, transgender, or intersex identification, status, or perceived status;  
or gang affiliation; or was motivated or otherwise caused by other group dynamics at the facility;  

(3) Examine the area in the facility where the incident allegedly occurred to assess  
whether physical barriers in the area may enable abuse;  

(4) Assess the adequacy of staffing levels in that area during different shifts;  
(5) Assess whether monitoring technology should be deployed or augmented to  

supplement supervision by staff; and  
(6) Prepare a report of its findings, including but not necessarily limited to determinations  

made pursuant to paragraphs (d)(1)-(d)(5) of this section, and any recommendations for  
improvement and submit such report to  EA compliance manager.  the facility head and PR  

(e) The facility shall implement the recommendations for improvement, or shall  
document its reasons for not doing so.  

§ 115.87 Data  co  n.llectio  

(a) The agency shall collect accurate, uniform data for every allegation of sexual abuse at  
facilities under its direct control using a standardized instrument and set of definitions.  

(b) The agency shall aggregate the incident-based sexual abuse data at least annually.  
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(c) The incident-based data collected shall include, at a minimum, the data necessary to  
answer all questions from the most recent version of the Survey of Sexual Violence conducted  
by the Department of Justice.  

(d) The agency shall maintain, review, and collect data as needed from all available  
incident-based documents, including reports, investigation files, and sexual abuse incident  
reviews.  

(e) The agency also shall obtain incident-based and aggregated data from every private  
facility with which it contracts for the confinement of its inmates.  

(f) Upon request, the agency shall provide all such data from the previous calendar year  
to the Department of Justice no later than June 30.  

§ 115.88 Data  review  fo co  n.  r  rrective  actio  

(a) The agency shall review data collected and aggregated pursuant to § 115.87 in order  
to assess and improve the effectiveness of its sexual abuse prevention, detection, and response  
policies, practices, and training, including by:  

(1) Identifying problem areas;  
(2) Taking corrective action on an ongoing basis; and  
(3) Preparing an annual report of its findings and corrective actions for each facility, as  

well as the agency as a whole.  
(b) Such report shall include a comparison of the current year’s data and corrective  

actions with those from prior years and shall provide an assessment ofthe agency’s progress in  
addressing sexual abuse.  

(c) The agency’s report shall be approved by the agency head and made readily available  
to the public through its website or, if it does not have one, through other means.  

(d) The agency may redact specific material from the reports when publication would  
present a clear and specific threat to the safety and security of a facility, but must indicate the  
nature of the material redacted.  

§ 115.89 Data  sto  n,  and destructio  rage,  publicatio  n.  

(a) The agency shall ensure that data collected pursuant to § 115.87 are securely retained.  
(b) The agency shall make all aggregated sexual abuse data, from facilities under its  

direct control and private facilities with which it contracts, readily available to the public at least  
annually through its website or, if it does not have one, through other means.  

(c) Before making aggregated sexual abuse data publicly available, the agency shall  
remove all personal identifiers.  

(d) The agency shall maintain sexual abuse data collected pursuant to § 115.87 for at least  
10 years after the date of the initial collection unless Federal, State, or local law requires  
otherwise.  

Audits  

§ 115.93 Audits  of standards.  

The agency shall conduct audits pursuant to §§ 115.401  .405.  
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Subpart B—Standards for Lockups 

Preventio Planningn 

§ 115.111 Zero to  o  c o  r.lerance f sexual abuse and sexual harassment; PREA rdinato  

(a) An agency shall have a written policy mandating zero tolerance toward all forms of 
sexual abuse and sexual harassment and outlining the agency’s approach to preventing, 
detecting, and responding to such conduct. 

(b) An agency shall employ or designate an EA coordinatorupper-level, agency-wide PR  
with sufficient time and authority to develop, implement, and oversee agency efforts to comply 
with the PREA standards in all of its lockups. 

§ 115.112 Contracting with o  r the co  other entities fo  nfinement f detainees. 

(a) A law enforcement agency that contracts for the confinement of its lockup detainees 
in lockups operated by private agencies or other entities, including other government agencies, 
shall include in any new contract or contract renewal the entity’s obligation to adopt and comply 
with the PREA standards. 

(b) Any new contract or contract renewal shall provide for agency contract monitoring to 
ensure that the is complying with the PRcontractor EA standards. 

§ 115.113 Supervision and nitomo  ring. 

(a) For each lockup, the agency shall develop and document a staffing plan that provides 
for adequate levels of staffing, and, where applicable, video monitoring, to protect detainees 
against sexual abuse. In calculating adequate staffing levels and determining the need for video 
monitoring, agencies shall take into consideration; 

(1) The physical layout of each lockup; 
(2) The composition of the detainee population; 
(3) The prevalence of substantiated and unsubstantiated incidents of sexual abuse; and 
(4) Any other relevant factors. 
(b) In circumstances where the staffing plan is not complied with, the lockup shall 

document and justify all deviations from the plan. 
(c) Whenever necessary, but no less frequently than once each year, the lockup shall 

assess, determine, and document whether adjustments are needed to: 
(1) The staffing plan established pursuant to paragraph (a) of this section; 
(2) Prevailing staffing patterns; 
(3) The lockup’s deployment ofvideo monitoring systems and other monitoring 

technologies; and 
(4) The resources the lockup has available to commit to ensure adequate staffing levels. 
(d) If vulnerable detainees are identified pursuant to the screening required by § 115.141, 

security staff shall provide such detainees with heightened protection, to include continuous 
direct sight and sound supervision, single-cell housing, or placement in a cell actively monitored 
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on video by a staff member sufficiently proximate to intervene, unless no such option is  
determined to be feasible.  

§ 115.114 Juveniles  and youthful detainees.  

Juveniles and youthful detainees shall be held separately from adult detainees.  

§ 115.115 Limits  to  ss-gender  viewing  and  searches.  cro  

(a) The lockup shall not conduct cross-gender strip searches or cross-gender visual body  
cavity searches (meaning a search of the anal or genital opening) except in exigent circumstances  
or when performed by medical practitioners.  

(b) The lockup shall document all cross-gender strip searches and cross-gender visual  
body cavity searches.  

(c) The lockup shall implement policies and procedures that enable detainees to shower,  
perform bodily functions, and change clothing without nonmedical staff of the opposite gender  
viewing their breasts, buttocks, or genitalia, except in exigent circumstances or when such  
viewing is incidental to routine cell checks.  Such policies and procedures shall require staff of  
the opposite gender to announce their presence when entering an area where detainees are likely  
to be showering, performing bodily functions, or changing clothing.  

(d) The lockup shall not search or physically examine a transgender or intersex detainee  
for the sole purpose ofdetermining the detainee’s genital status.  Ifthe detainee’s genital status is  
unknown, it may be determined during conversations with the detainee, by reviewing medical  
records, or, if necessary, by learning that information as part of a broader medical examination  
conducted in private by a medical practitioner.  

(e) The agency shall train law enforcement staff in how to conduct cross-gender pat-
down searches, and searches of transgender and intersex detainees, in a professional and  
respectful manner, and in the least intrusive manner possible, consistent with security needs.  

§ 115.116 Detainees  with disabilities  and detainees  who are  ficient.limited English pro  

(a) The agency shall take appropriate steps to ensure that detainees with disabilities  
(including, for example, detainees who are deaf or hard of hearing, those who are blind or have  
low vision, or those who have intellectual, psychiatric, or speech disabilities), have an equal  
opportunity to participate in or benefit from all aspects ofthe agency’s efforts to prevent, detect,  
and respond to sexual abuse and sexual harassment.  Such steps shall include, when necessary to  
ensure effective communication with detainees who are deaf or hard of hearing, providing access  
to interpreters who can interpret effectively, accurately, and impartially, both receptively and  
expressively, using any necessary specialized vocabulary.  In addition, the agency shall ensure  
that written materials are provided in formats or through methods that ensure effective  
communication with detainees with disabilities, including detainees who have intellectual  
disabilities, limited reading skills, or who are blind or have low vision.  An agency is not  
required to take actions that it can demonstrate would result in a fundamental alteration in the  
nature of a service, program, or activity, or in undue financial and administrative burdens, as  
those terms are used in regulations promulgated under title II of the Americans With Disabilities  
Act, 28 CFR 35.164.  
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(b)  The agency shall take reasonable steps to ensure meaningful access to all aspects of  
the agency’s efforts to prevent, detect, and respond to sexual abuse and sexual harassment to  
detainees who are limited English proficient, including steps to provide interpreters who can  
interpret effectively, accurately, and impartially, both receptively and expressively, using any  
necessary specialized vocabulary.  

(c) The agency shall not rely on detainee interpreters, detainee readers, or other types of  
detainee assistants except in limited circumstances where an extended delay in obtaining an  
effective interpreter could compromise the detainee’s safety, the performance offirst-response  
duties under § 115.164, or the investigation of the detainee’s allegations. 

§ 115.117 Hiring  and promotio decisio  n  ns.  

(a) The agency shall not hire or promote anyone who may have contact with detainees,  
and shall not enlist the services of any contractor who may have contact with detainees, who  

(1) Has engaged in sexual abuse in a prison, jail, lockup, community confinement  
facility, juvenile facility, or other institution (as defined in 42 U.S.C. 1997);  

(2) Has been convicted of engaging or attempting to engage in sexual activity in the  
community facilitated by force, overt or implied threats of force, or coercion, or if the victim did  
not consent or was unable to consent or refuse; or  

(3) Has been civilly or administratively adjudicated to have engaged in the activity  
described in paragraph (a)(2) of this section.  

(b) The agency shall consider any incidents of sexual harassment in determining whether  
to hire or promote anyone, or to enlist the services of any contractor, who may have contact with  
detainees.  

(c) Before hiring new employees who may have contact with detainees, the agency shall:  
(1) Perform a criminal background records check; and  
(2) Consistent with Federal, State, and local law, make its best efforts to contact all prior  

institutional employers for information on substantiated allegations of sexual abuse or any  
resignation during a pending investigation of an allegation of sexual abuse.  

(d) The agency shall also perform a criminal background records check before enlisting  
the services of any contractor who may have contact with detainees.  

(e) The agency shall either conduct criminal background records checks at least every  
five years of current employees and contractors who may have contact with detainees or have in  
place a system for otherwise capturing such information for current employees.  

(f) The agency shall ask all applicants and employees who may have contact with  
detainees directly about previous misconduct described in paragraph (a) of this section in written  
applications or interviews for hiring or promotions and in any interviews or written self-
evaluations conducted as part of reviews of current employees.  The agency shall also impose  
upon employees a continuing affirmative duty to disclose any such misconduct.  

(g) Material omissions regarding such misconduct, or the provision of materially false  
information, shall be grounds for termination.  

(h) Unless prohibited by law, the agency shall provide information on substantiated  
allegations of sexual abuse or sexual harassment involving a former employee upon receiving a  
request from an institutional employer for whom such employee has applied to work.  

§ 115.118 Upgrades  to  lo  facilities  and  techno gies.  
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(a) When designing or acquiring any new lockup and in planning any substantial  
expansion or modification of existing lockups, the agency shall consider the effect of the design,  
acquisition, expansion, or modification upon the agency’s ability to protect detainees from sexual  
abuse.  

(b) When installing or updating a video monitoring system, electronic surveillance  
system, or other monitoring technology, the agency shall consider how such technology may  
enhance the agency’s ability to protect detainees from sexual abuse.  

Responsive  Planning  

§ 115.121 Evidence  protoco  rensic  medical  examinatio  l and fo  ns.  

(a) To the extent the agency is responsible for investigating allegations of sexual abuse in  
its lockups, the agency shall follow a uniform evidence protocol that maximizes the potential for  
obtaining usable physical evidence for administrative proceedings and criminal prosecutions.  

(b) The protocol shall be developmentally appropriate for youth where applicable, and, as  
appropriate, shall be adapted from or otherwise based on the most recent edition of the U.S.  
Department ofJustice’s Office on Violence Against Women publication, “A National Protocol  
for Sexual Assault Medical Forensic Examinations, Adults/Adolescents,” or similarly  
comprehensive and authoritative protocols developed after 2011. As part of the training required  
in § 115.131, employees and volunteers who may have contact with lockup detainees shall  
receive basic training regarding how to detect and respond to victims of sexual abuse.  

(c) The agency shall offer all victims of sexual abuse access to forensic medical  
examinations whether on-site or at an outside facility, without financial cost, where evidentiarily  
or medically appropriate.  Such examinations shall be performed by Sexual Assault Forensic  
Examiners (SAFEs) or Sexual Assault Nurse Examiners (SANEs) where possible.  If SAFEs or  
SANEs cannot be made available, the examination can be performed by other qualified medical  
practitioners.  The agency shall document its efforts to provide SAFEs or SANEs.  

(d) If the detainee is transported for a forensic examination to an outside hospital that  
offers victim advocacy services, the detainee shall be permitted to use such services to the extent  
available, consistent with security needs.  

(e) To the extent the agency itself is not responsible for investigating allegations of sexual  
abuse, the agency shall request that the investigating agency follow the requirements of  
paragraphs (a) through (d) of this section.  

(f) The requirements in paragraphs (a) through (e) of this section shall also apply to:  
(1) Any State entity outside of the agency that is responsible for investigating allegations  

of sexual abuse in lockups; and  
(2) Any Department of Justice component that is responsible for investigating allegations  

of sexual abuse in lockups.  

§ 115.122 Policies  to  referrals  f allegatio  fo investigatio  ensure  o  ns  r  ns.  

(a) The agency shall ensure that an administrative or criminal investigation is completed  
for all allegations of sexual abuse and sexual harassment.  
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(b) If another law enforcement agency is responsible for conducting investigations of  
allegations of sexual abuse or sexual harassment in its lockups, the agency shall have in place a  
policy to ensure that such allegations are referred for investigation to an agency with the legal  
authority to conduct criminal investigations, unless the allegation does not involve potentially  
criminal behavior.  The agency shall publish such policy, including a description of  
responsibilities of both the agency and the investigating entity, on its website, or, if it does not  
have one, make available the policy through other means.  The agency shall document all such  
referrals.  

(c) Any State entity responsible for conducting administrative or criminal investigations  
of sexual abuse or sexual harassment in lockups shall have in place a policy governing the  
conduct of such investigations.  

(d) Any Department of Justice component responsible for conducting administrative or  
criminal investigations of sexual abuse or sexual harassment in lockups shall have in place a  
policy governing the conduct of such investigations.  

Training  and Education  

§ 115.131 Employee  and  volunteer  training.  

(a) The agency shall train all employees and volunteers who may have contact with  
lockup detainees to be able to fulfill their responsibilities under agency sexual abuse prevention,  
detection, and response policies and procedures, including training on:  

(1) The agency’s zero-tolerance policy and detainees’ right to be free from sexual abuse  
and sexual harassment;  

(2) The dynamics of sexual abuse and harassment in confinement settings, including  
which detainees are most vulnerable in lockup settings;  

(3) The right of detainees and employees to be free from retaliation for reporting sexual  
abuse or harassment;  

(4) How to detect and respond to signs of threatened and actual abuse;  
(5) How to communicate effectively and professionally with all detainees; and  
(6) How to comply with relevant laws related to mandatory reporting of sexual abuse to  

outside authorities.  
(b) All current employees and volunteers who may have contact with lockup detainees  

shall be trained within one  EA standards, and the agency shall  year of the effective date of the PR  
provide annual refresher information to all such employees and volunteers to ensure that they  
know the agency’s current sexual abuse and sexual harassment policies and procedures.  

(c) The agency shall document, through employee signature or electronic verification,  
that employees understand the training they have received.  

§ 115.132 Detainee, contractor, and inmate worker notification of the agency’s zero-
to  licy.  lerance  po  

(a) During the intake process, employees shall notify all detainees ofthe agency’s zero-
tolerance policy regarding sexual abuse and sexual harassment.  
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(b) The agency shall ensure that, upon entering the lockup, contractors and any inmates  
who work in the lockup are informed ofthe agency’s zero-tolerance policy regarding sexual  
abuse and sexual harassment.  

§ 115.133 Reserved.  

§ 115.134 Specialized  training:  Investigations.  

(a) In addition to the general training provided to all employees and volunteers pursuant  
to § 115.131, the agency shall ensure that, to the extent the agency itself conducts sexual abuse  
investigations, its investigators have received training in conducting such investigations in  
confinement settings.  

(b) Specialized training shall include techniques for interviewing sexual abuse victims,  
proper use of Miranda  and Garrity warnings, sexual abuse evidence collection in confinement  
settings, and the criteria and evidence required to substantiate a case for administrative action or  
prosecution referral.  

(c) The agency shall maintain documentation that agency investigators have completed  
the required specialized training in conducting sexual abuse investigations.  

(d) Any State entity or Department of Justice component that investigates sexual abuse in  
lockups shall provide such training to their agents and investigators who conduct such  
investigations.  

§ 115.135 Reserved.  

Screening fo Risk  f Sexual Victimizatio and Abusiveness  r o  n  

§ 115.141 Screening fo risk  f victimizatio and  abusiveness.  r o  n  

(a) In lockups that are not utilized to house detainees overnight, before placing any  
detainees together in a holding cell, staff shall consider whether, based on the information before  
them, a detainee may be at a high risk of being sexually abused and, when appropriate, shall take  
necessary steps to mitigate any such danger to the detainee.  

(b) In lockups that are utilized to house detainees overnight, all detainees shall be  
screened to assess their risk of being sexually abused by other detainees or sexually abusive  
toward other detainees.  

(c) In lockups described in paragraph (b) of this section, staff shall ask the detainee about  
his or her own perception of vulnerability.  

(d) The screening process in the lockups described in paragraph (b) of this section shall  
also consider, to the extent that the information is available, the following criteria to screen  
detainees for risk of sexual victimization:  

(1) Whether the detainee has a mental, physical, or developmental disability;  
(2) The age of the detainee;  
(3) The physical build and appearance of the detainee;  
(4) Whether the detainee has previously been incarcerated; and  
(5) The nature of the detainee’s alleged offense and criminal history.  
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§ 115.142 Reserved.  

§ 115.143 Reserved.  

Reporting  

§ 115.151 Detainee  reporting.  

(a) The agency shall provide multiple ways for detainees to privately report sexual abuse  
and sexual harassment, retaliation by other detainees or staff for reporting sexual abuse and  
sexual harassment, and staff neglect or violation of responsibilities that may have contributed to  
such incidents.  

(b) The agency shall also inform detainees of at least one way to report abuse or  
harassment to a public or private entity or office that is not part of the agency, and that is able to  
receive and immediately forward detainee reports of sexual abuse and sexual harassment to  
agency officials, allowing the detainee to remain anonymous upon request.  

(c) Staff shall accept reports made verbally, in writing, anonymously, and from third  
parties and promptly document any verbal reports.  

(d) The agency shall provide a method for staff to privately report sexual abuse and  
sexual harassment of detainees.  

§ 115.152 Reserved.  

§ 115.153 Reserved.  

§ 115.154 Third-party  reporting.  

The agency shall establish a method to receive third-party reports of sexual abuse and  
sexual harassment in its lockups and shall distribute publicly information on how to report sexual  
abuse and sexual harassment on behalf of a detainee.  

Official Response  Fo  wing  a Detainee  Repo  llo  rt  

§ 115.161 Staff  and  agency  reporting duties.  

(a) The agency shall require all staff to report immediately and according to agency  
policy any knowledge, suspicion, or information regarding an incident of sexual abuse or sexual  
harassment that occurred in an agency lockup; retaliation against detainees or staff who reported  
such an incident; and any staff neglect or violation of responsibilities that may have contributed  
to an incident or retaliation.  

(b) Apart from reporting to designated supervisors or officials, staff shall not reveal any  
information related to a sexual abuse report to anyone other than to the extent necessary, as  
specified in agency policy, to make treatment and investigation decisions.  

(c) If the alleged victim is under the age of 18 or considered a vulnerable adult under a  
State or local vulnerable persons statute, the agency shall report the allegation to the designated  
State or local services agency under applicable mandatory reporting laws.  

222  

Document  ID:  0.7.954.20714-000002  20200402-0000573  



 

            

      

    

               

          

      

             

                

           

               

   

          
              

        

     

              

           

       
              


 
               


              

         


     
               


              

         


     
               


               

      

   

             

              


     
                


               

           

  

o

(d) The agency shall report all allegations of sexual abuse, including third-party and 
anonymous reports, to the agency’s designated investigators. 

§ 115.162 Agency pro  ntectio duties. 

When an agency learns that a detainee is subject to a substantial risk of imminent sexual 
abuse, it shall take immediate action to protect the detainee. 

§ 115.163 Repo  to ther confinement facilities.rting o  

(a) Upon receiving an allegation that a detainee was sexually abused while confined at 
another facility, the head of the facility that received the allegation shall notify the head of the 
facility or appropriate office of the agency where the alleged abuse occurred. 

(b) Such notification shall be provided as soon as possible, but no later than 72 hours 
after receiving the allegation. 

(c) The agency shall document that it has provided such notification. 
(d) The facility head or agency office that receives such notification shall ensure that the 

allegation is investigated in accordance with these standards. 

§ 115.164 Staff first responder duties. 

(a) Upon learning of an allegation that a detainee was sexually abused, the first law 
enforcement staff member to respond to the report shall be required to: 

(1) Separate the alleged victim and abuser; 
(2) Preserve and protect any crime scene until appropriate steps can be taken to collect 

any evidence; 
(3) If the abuse occurred within a time period that still allows for the collection of 

physical evidence, request that the alleged victim not take any actions that could destroy physical 
evidence, including, as appropriate, washing, brushing teeth, changing clothes, urinating, 
defecating, smoking, drinking, or eating; and 

(4) If the abuse occurred within a time period that still allows for the collection of 
physical evidence, ensure that the alleged abuser does not take any actions that could destroy 
physical evidence, including, as appropriate, washing, brushing teeth, changing clothes, 
urinating, defecating, smoking, drinking, or eating. 

(b) If the first staff responder is not a law enforcement staff member, the responder shall 
be required to request that the alleged victim not take any actions that could destroy physical 
evidence and then notify law enforcement staff. 

§ 115.165 C o  nse.rdinated respo  

(a) The agency shall develop a written institutional plan to coordinate actions taken in 
response to a lockup incident of sexual abuse, among staff first responders, medical and mental 
health practitioners, investigators, and agency leadership. 

(b) If a victim is transferred from the lockup to a jail, prison, or medical facility, the 
agency shall, as permitted by law, inform the receiving facility ofthe incident and the victim’s 
potential need for medical or social services, unless the victim requests otherwise. 
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§ 115.166 Preservation o  to  tect  m  ntact  f ability  pro  detainees  fro  co  with  abusers  

(a) Neither the agency nor any other governmental entity responsible for collective  
bargaining on the agency’s behalfshall enter into or renew any collective bargaining agreement  
or other agreement that limits the agency’s ability to remove alleged staffsexual abusers from  
contact with detainees pending the outcome of an investigation or of a determination of whether  
and to what extent discipline is warranted.  

(b) Nothing in this standard shall restrict the entering into or renewal of agreements that  
govern:  

(1) The conduct of the disciplinary process, as long as such agreements are not  
inconsistent with the provisions of §§ 115.172 and 115.176; or  

(2) Whether a no-contact assignment that is imposed pending the outcome of an  
investigation shall be expunged from or retained in the staff member’s personnel file following a  
determination that the allegation of sexual abuse is not substantiated.  

§ 115.167 Agency pro  n  n.  tectio against  retaliatio  

(a) The agency shall establish a policy to protect all detainees and staff who report sexual  
abuse or sexual harassment or cooperate with sexual abuse or sexual harassment investigations  
from retaliation by other detainees or staff, and shall designate which staff members or  
departments are charged with monitoring retaliation.  

(b) The agency shall employ multiple protection measures, such as housing changes or  
transfers for detainee victims or abusers, removal of alleged staff or detainee abusers from  
contact with victims, and emotional support services for staff who fear retaliation for reporting  
sexual abuse or sexual harassment or for cooperating with investigations.  

(c) The agency shall monitor the conduct and treatment of detainees or staff who have  
reported sexual abuse and of detainees who were reported to have suffered sexual abuse, and  
shall act promptly to remedy any such retaliation.  

(d) If any other individual who cooperates with an investigation expresses a fear of  
retaliation, the agency shall take appropriate measures to protect that individual against  
retaliation.  

(e) An agency’s obligation to monitor shall terminate ifthe agency determines that the  
allegation is unfounded.  

§ 115.168 Reserved.  

Investigations  

§ 115.171 Criminal  and  administrative  agency investigations.  

(a) When the agency conducts its own investigations into allegations of sexual abuse and  
sexual harassment, it shall do so promptly, thoroughly, and objectively for all allegations,  
including third-party and anonymous reports.  

(b) Where sexual abuse is alleged, the agency shall use investigators who have received  
special training in sexual abuse investigations pursuant to § 115.134.  
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(c) Investigators shall gather and preserve direct and circumstantial evidence, including  
any available physical and DNA evidence and any available electronic monitoring data; shall  
interview alleged victims, suspected perpetrators, and witnesses; and shall review prior  
complaints and reports of sexual abuse involving the suspected perpetrator.  

(d) When the quality of evidence appears to support criminal prosecution, the agency  
shall conduct compelled interviews only after consulting with prosecutors as to whether  
compelled interviews may be an obstacle for subsequent criminal prosecution.  

(e) The credibility of an alleged victim, suspect, or witness shall be assessed on an  
individual basis and shall not be determined by the person’s status as detainee or staff.  No  
agency shall require a detainee who alleges sexual abuse to submit to a polygraph examination or  
other truth-telling device as a condition for proceeding with the investigation of such an  
allegation.  

(f) Administrative investigations:  
(1) Shall include an effort to determine whether staff actions or failures to act contributed  

to the abuse; and  
(2) Shall be documented in written reports that include a description of the physical and  

testimonial evidence, the reasoning behind credibility assessments, and investigative facts and  
findings.  

(g) Criminal investigations shall be documented in a written report that contains a  
thorough description of physical, testimonial, and documentary evidence and attaches copies of  
all documentary evidence where feasible.  

(h) Substantiated allegations of conduct that appears to be criminal shall be referred for  
prosecution.  

(i) The agency shall retain all written reports referenced in paragraphs (f) and (g) of this  
section for as long as the alleged abuser is incarcerated or employed by the agency, plus five  
years.  

(j) The departure of the alleged abuser or victim from the employment or control of the  
lockup or agency shall not provide a basis for terminating an investigation.  

(k) Any State entity or Department of Justice component that conducts such  
investigations shall do so pursuant to the above requirements.  

(l) When outside agencies investigate sexual abuse, the agency shall cooperate with  
outside investigators and shall endeavor to remain informed about the progress of the  
investigation.  

§ 115.172 Evidentiary  standard for administrative  investigations.  

The agency shall impose no standard higher than a preponderance of the evidence in  
determining whether allegations of sexual abuse or sexual harassment are substantiated.  

§ 115.173 Reserved.  

Discipline  

§ 115.176 Disciplinary  sanctio  fo staff.  ns  r  
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(a) Staff shall be subject to disciplinary sanctions up to and including termination for  
violating agency sexual abuse or sexual harassment policies.  

(b) Termination shall be the presumptive disciplinary sanction for staff who have  
engaged in sexual abuse.  

(c) Disciplinary sanctions for violations of agency policies relating to sexual abuse or  
sexual harassment (other than actually engaging in sexual abuse) shall be commensurate with the  
nature and circumstances ofthe acts committed, the staffmember’s disciplinary history, and the  
sanctions imposed for comparable offenses by other staff with similar histories.  

(d) All terminations for violations of agency sexual abuse or sexual harassment policies,  
or resignations by staff who would have been terminated if not for their resignation, shall be  
reported to law enforcement agencies, unless the activity was clearly not criminal, and to any  
relevant licensing bodies.  

§ 115.177 Co  n  r  ntracto  and  lunteers.  rrective  actio fo co  rs  vo  

(a) Any contractor or volunteer who engages in sexual abuse shall be prohibited from  
contact with detainees and shall be reported to law enforcement agencies, unless the activity was  
clearly not criminal, and to relevant licensing bodies.  

(b) The facility shall take appropriate remedial measures, and shall consider whether to  
prohibit further contact with detainees, in the case of any other violation of agency sexual abuse  
or sexual harassment policies by a contractor or volunteer.  

§ 115.178 Referrals  fo pro  n  r  n-detainee  sexual  abuse.  r  secutio fo detainee-o  

(a) When there is probable cause to believe that a detainee sexually abused another  
detainee in a lockup, the agency shall refer the matter to the appropriate prosecuting authority.  

(b) To the extent the agency itself is not responsible for investigating allegations of  
sexual abuse, the agency shall inform the investigating entity of this policy.  

(c) Any State entity or Department of Justice component that is responsible for  
investigating allegations of sexual abuse in lockups shall be subject to this requirement.  

Medical  and Mental Care  

§ 115.181 Reserved.  

§ 115.182 Access  to emergency  medical  services.  

(a) Detainee victims of sexual abuse in lockups shall receive timely, unimpeded access to  
emergency medical treatment.  

(b) Treatment services shall be provided to the victim without financial cost and  
regardless of whether the victim names the abuser or cooperates with any investigation arising  
out of the incident.  

§ 115.183 Reserved.  

Data  Co  nllectio and Review  
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§ 115.186 Sexual  abuse  incident  reviews.  

(a) The lockup shall conduct a sexual abuse incident review at the conclusion of every  
sexual abuse investigation, including where the allegation has not been substantiated, unless the  
allegation has been determined to be unfounded.  

(b) Such review shall ordinarily occur within 30 days of the conclusion of the  
investigation.  

(c) The review team shall include upper-level management officials, with input from line  
supervisors and investigators.  

(d) The review team shall:  
(1) Consider whether the allegation or investigation indicates a need to change policy or  

practice to better prevent, detect, or respond to sexual abuse;  
(2) Consider whether the incident or allegation was motivated by race; ethnicity; gender  

identity; lesbian, gay, bisexual, transgender, or intersex identification, status, or perceived status;  
or gang affiliation; or was motivated or otherwise caused by other group dynamics at the lockup;  

(3) Examine the area in the lockup where the incident allegedly occurred to assess  
whether physical barriers in the area may enable abuse;  

(4) Assess the adequacy of staffing levels in that area during different shifts;  
(5) Assess whether monitoring technology should be deployed or augmented to  

supplement supervision by staff; and  
(6) Prepare a report of its findings, including but not necessarily limited to determinations  

made pursuant to paragraphs (d)(1)-(d)(5) of this section, and any recommendations for  
improvement and submit such report to  agency PR  the lockup head and  EA coordinator.  

(e) The lockup shall implement the recommendations for improvement, or shall  
document its reasons for not doing so.  

§ 115.187 Data  co  n.llectio  

(a) The agency shall collect accurate, uniform data for every allegation of sexual abuse at  
lockups under its direct control using a standardized instrument and set of definitions.  

(b) The agency shall aggregate the incident-based sexual abuse data at least annually.  
(c) The incident-based data collected shall include, at a minimum, the data necessary to  

answer all questions from the most recent version of the Local Jail Jurisdictions Survey of  
Sexual Violence conducted by the Department of Justice, or any subsequent form developed by  
the Department of Justice and designated for lockups.  

(d) The agency shall maintain, review, and collect data as needed from all available  
incident-based documents, including reports, investigation files, and sexual abuse incident  
reviews.  

(e) The agency also shall obtain incident-based and aggregated data from any private  
agency with which it contracts for the confinement of its detainees.  

(f) Upon request, the agency shall provide all such data from the previous calendar year  
to the Department of Justice no later than June 30.  

§ 115.188 Data  review  fo co  n.  r  rrective  actio  
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(a) The agency shall review data collected and aggregated pursuant to § 115.187 in order 
to assess and improve the effectiveness of its sexual abuse prevention, detection, and response 
policies, practices, and training, including: 

(1) Identifying problem areas; 
(2) Taking corrective action on an ongoing basis; and 
(3) Preparing an annual report of its findings and corrective actions for each lockup, as 

well as the agency as a whole. 
(b) Such report shall include a comparison ofthe current year’s data and corrective 

actions with those from prior years and shall provide an assessment ofthe agency’s progress in 
addressing sexual abuse. 

(c) The agency’s report shall be approved by the agency head and made readily available 
to the public through its website or, if it does not have one, through other means. 

(d) The agency may redact specific material from the reports when publication would 
present a clear and specific threat to the safety and security of a lockup, but must indicate the 
nature of the material redacted. 

§ 115.189 Data sto  n, and destructiorage, publicatio  n. 

(a) The agency shall ensure that data collected pursuant to § 115.187 are securely 
retained. 

(b) The agency shall make all aggregated sexual abuse data, from lockups under its direct 
control and any private agencies with which it contracts, readily available to the public at least 
annually through its website or, if it does not have one, through other means. 

(c) Before making aggregated sexual abuse data publicly available, the agency shall 
remove all personal identifiers. 

(d) The agency shall maintain sexual abuse data collected pursuant to § 115.187 for at 
least 10 years after the date of the initial collection unless Federal, State, or local law requires 
otherwise. 

Audits 

§ 115.193 Audits of standards. 

The agency shall conduct audits pursuant to §§ 115.401-405. Audits need not be 
conducted of individual lockups that are not utilized to house detainees overnight. 

Subpart C–Standards fo Co  nfinement Facilitiesr mmunity Co  

Preventio Planningn 

§ 115.211 Zero to  o  c o  r.lerance f sexual abuse and sexual harassment; PREA rdinato  

(a) An agency shall have a written policy mandating zero tolerance toward all forms of 
sexual abuse and sexual harassment and outlining the agency’s approach to preventing, 
detecting, and responding to such conduct. 
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(b) An agency shall employ or designate an  EA coordinator,  upper-level, agency-wide PR  
with sufficient time and authority to develop, implement, and oversee agency efforts to comply  
with the PREA standards in all of its community confinement facilities.  

§ 115.212 Contracting  with  o  r the  co  other  entities  fo  nfinement  f residents.  

(a) A public agency that contracts for the confinement of its residents with private  
agencies or other entities, including other government agencies, shall include in any new contract  
or contract  A standards.  renewal the entity’s obligation to adopt and comply with the PRE  

(b) Any new contract or contract renewal shall provide for agency contract monitoring to  
ensure that the  is complying with the PR  contractor  EA standards.  

(c) Only in emergency circumstances in which all reasonable attempts to find a private  
agency or  EA standards have failed, may the agency  other entity in compliance with the PR  enter  
into a contract with an entity that fails to comply with these standards.  In such a case, the public  
agency shall document its unsuccessful attempts to find an entity in compliance with the  
standards.  

§ 115.213 Supervision and  nitomo  ring.  

(a) For each facility, the agency shall develop and document a staffing plan that provides  
for adequate levels of staffing, and, where applicable, video monitoring, to protect residents  
against sexual abuse.  In calculating adequate staffing levels and determining the need for video  
monitoring, agencies shall take into consideration:  

(1)  The physical layout of each facility;  
(2) The composition of the resident population;  
(3) The prevalence of substantiated and unsubstantiated incidents of sexual abuse; and  
(4) Any other relevant factors.  
(b) In circumstances where the staffing plan is not complied with, the facility shall  

document and justify all deviations from the plan.  
(c) Whenever necessary, but no less frequently than once each year, the facility shall  

assess, determine, and document whether adjustments are needed to:  
(1) The staffing plan established pursuant to paragraph (a) of this section;  
(2) Prevailing staffing patterns;  
(3) The facility’s deployment ofvideo monitoring systems and other monitoring  

technologies; and  
(4) The resources the facility has available to commit to ensure adequate staffing levels.  

§ 115.214  Reserved.  

§ 115.215 Limits  to  ss-gender  viewing  and  searches.  cro  

(a) The facility shall not conduct cross-gender strip searches or cross-gender visual body  
cavity searches (meaning a search of the anal or genital opening) except in exigent circumstances  
or when performed by medical practitioners.  

(b) As of [INSERT DATE 3 YEARS PLUS 60 DAYS AFTER DATE OF  
PUBLICATION IN THE FEDERAL REGISTER], or [INSERT DATE 5 YEARS PLUS 60  
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DAYS AFTER DATE OF PUBLICATION IN THE FEDERAL REGISTER]for a facility  
whose rated capacity does not exceed 50 residents, the facility shall not permit cross-gender pat-
down searches of female residents, absent exigent circumstances.  Facilities shall not restrict  
female residents’ access to regularly available programming or other outside opportunities in  
order to comply with this provision.  

(c) The facility shall document all cross-gender strip searches and  cross-gender visual  
body cavity searches, and shall document all cross-gender pat-down searches of female residents.  

(d) The facility shall implement policies and procedures that enable residents to shower,  
perform bodily functions, and change clothing without nonmedical staff of the opposite gender  
viewing their breasts, buttocks, or genitalia, except in exigent circumstances or when such  
viewing is incidental to routine cell checks.  Such policies and procedures shall require staff of  
the opposite gender to announce their presence when entering an area where residents are likely  
to be showering, performing bodily functions, or changing clothing.  

(e) The facility shall not search or physically examine a transgender or intersex resident  
for the sole purpose of determining the resident’s genital status.  Ifthe resident’s genital status is  
unknown, it may be determined during conversations with the resident, by reviewing medical  
records, or, if necessary, by learning that information as part of a broader medical examination  
conducted in private by a medical practitioner.  

(f) The agency shall train security staff in how to conduct cross-gender pat-down  
searches, and searches of transgender and intersex residents, in a professional and respectful  
manner, and in the least intrusive manner possible, consistent with security needs.  

§ 115.216 Residents  with disabilities  and  residents  who are  ficient.limited English pro  

(a) The agency shall take appropriate steps to ensure that residents with disabilities  
(including, for example, residents who are deaf or hard of hearing, those who are blind or have  
low vision, or those who have intellectual, psychiatric, or speech disabilities), have an equal  
opportunity to participate in or benefit from all aspects ofthe agency’s efforts to prevent, detect,  
and respond to sexual abuse and sexual harassment.  Such steps shall include, when necessary to  
ensure effective communication with residents who are deaf or hard of hearing, providing access  
to interpreters who can interpret effectively, accurately, and impartially, both receptively and  
expressively, using any necessary specialized vocabulary.  In addition, the agency shall ensure  
that written materials are provided in formats or through methods that ensure effective  
communication with residents with disabilities, including residents who have intellectual  
disabilities, limited reading skills, or who are blind or have low vision.  An agency is not  
required to take actions that it can demonstrate would result in a fundamental alteration in the  
nature of a service, program, or activity, or in undue financial and administrative burdens, as  
those terms are used in regulations promulgated under title II of the Americans With Disabilities  
Act, 28 CFR 35.164.  

(b)  The agency shall take reasonable steps to ensure meaningful access to all aspects of  
the agency’s efforts to prevent, detect, and respond to sexual abuse and sexual harassment to  
residents who are limited English proficient, including steps to provide interpreters who can  
interpret effectively, accurately, and impartially, both receptively and expressively, using any  
necessary specialized vocabulary.  

(c) The agency shall not rely on resident interpreters, resident readers, or other types of  
resident assistants except in limited circumstances where an extended delay in obtaining an  
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effective interpreter could compromise the resident’s safety, the performance offirst-response  
duties under § 115.264, or the investigation of the resident’s allegations. 

§ 115.217 Hiring  and promotio decisio  n  ns.  

(a) The agency shall not hire or promote anyone who may have contact with residents,  
and shall not enlist the services of any contractor who may have contact with residents, who  

(1) Has engaged in sexual abuse in a prison, jail, lockup, community confinement  
facility, juvenile facility, or other institution (as defined in 42 U.S.C. § 1997);  

(2) Has been convicted of engaging or attempting to engage in sexual activity in the  
community facilitated by force, overt or implied threats of force, or coercion, or if the victim did  
not consent or was unable to consent or refuse; or  

(3) Has been civilly or administratively adjudicated to have engaged in the activity  
described in paragraph (a)(2) of this section.  

(b) The agency shall consider any incidents of sexual harassment in determining whether  
to hire or promote anyone, or to enlist the services of any contractor, who may have contact with  
residents.  

(c) Before hiring new employees who may have contact with residents, the agency shall:  
(1) Perform a criminal background records check; and  
(2) Consistent with Federal, State, and local law, make its best efforts to contact all prior  

institutional employers for information on substantiated allegations of sexual abuse or any  
resignation during a pending investigation of an allegation of sexual abuse.  

(d) The agency shall also perform a criminal background records check before enlisting  
the services of any contractor who may have contact with residents.  

(e) The agency shall either conduct criminal background records checks at least every  
five years of current employees and contractors who may have contact with residents or have in  
place a system for otherwise capturing such information for current employees.  

(f) The agency shall also ask all applicants and employees who may have contact with  
residents directly about previous misconduct described in paragraph (a) of this section in written  
applications or interviews for hiring or promotions and in any interviews or written self-
evaluations conducted as part of reviews of current employees.  The agency shall also impose  
upon employees a continuing affirmative duty to disclose any such misconduct.  

(g) Material omissions regarding such misconduct, or the provision of materially false  
information, shall be grounds for termination.  

(h) Unless prohibited by law, the agency shall provide information on substantiated  
allegations of sexual abuse or sexual harassment involving a former employee upon receiving a  
request from an institutional employer for whom such employee has applied to work.  

§ 115.218 Upgrades  to  lo  facilities  and  techno gies.  

(a) When designing or acquiring any new facility and in planning any substantial  
expansion or modification of existing facilities, the agency shall consider the effect of the design,  
acquisition, expansion, or modification upon the agency’s ability to protect residents from sexual  
abuse.  
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(b) When installing or updating a video monitoring system, electronic surveillance  
system, or other monitoring technology, the agency shall consider how such technology may  
enhance the agency’s ability to protect residents from sexual abuse.  

Responsive  Planning  

§ 115.221 Evidence  protoco  rensic  medical  examinatio  l and fo  ns.  

(a) To the extent the agency is responsible for investigating allegations of sexual abuse,  
the agency shall follow a uniform evidence protocol that maximizes the potential for obtaining  
usable physical evidence for administrative proceedings and criminal prosecutions.  

(b) The protocol shall be developmentally appropriate for youth where applicable, and, as  
appropriate, shall be adapted from or otherwise based on the most recent edition of the U.S.  
Department ofJustice’s Office on Violence Against Women publication, “A National Protocol  
for Sexual Assault Medical Forensic Examinations, Adults/Adolescents,” or similarly  
comprehensive and authoritative protocols developed after 2011.  

(c) The agency shall offer all victims of sexual abuse access to forensic medical  
examinations whether on-site or at an outside facility, without financial cost, where evidentiarily  
or medically appropriate.  Such examinations shall be performed by Sexual Assault Forensic  
Examiners (SAFEs) or Sexual Assault Nurse Examiners (SANEs) where possible.  If SAFEs or  
SANEs cannot be made available, the examination can be performed by other qualified medical  
practitioners.  The agency shall document its efforts to provide SAFEs or SANEs.  

(d) The agency shall attempt to make available to the victim a victim advocate from a  
rape crisis center.  If a rape crisis center is not available to provide victim advocate services, the  
agency shall make available to provide these services a qualified staff member from a  
community-based organization or a qualified agency staff member.  Agencies shall document  
efforts to secure services from rape crisis centers.  For the purpose of this standard, a rape crisis  
center refers to an entity that provides intervention and related assistance, such as the services  
specified in 42 U.S.C. 14043g(b)(2)(C), to victims of sexual assault of all ages.  The agency may  
utilize a rape crisis center that is part of a governmental unit as long as the center is not part of  
the criminal justice system (such as a law enforcement agency) and offers a comparable level of  
confidentiality as a nongovernmental entity that provides similar victim services.  

(e) As requested by the victim, the victim advocate, qualified agency staff member, or  
qualified community-based organization staff member shall accompany and support the victim  
through the forensic medical examination process and investigatory interviews and shall provide  
emotional support, crisis intervention, information, and referrals.  

(f) To the extent the agency itself is not responsible for investigating allegations of sexual  
abuse, the agency shall request that the investigating agency follow the requirements of  
paragraphs (a) through (e) of this section.  

(g) The requirements of paragraphs (a) through (f) of this section shall also apply to:  
(1) Any State entity outside of the agency that is responsible for investigating allegations  

of sexual abuse in community confinement facilities; and  
(2) Any Department of Justice component that is responsible for investigating allegations  

of sexual abuse in community confinement facilities.  
(h) For the purposes of this standard, a qualified agency staff member or a qualified  

community-based staff member shall be an individual who has been screened for appropriateness  
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to serve in this role and has received education concerning sexual assault and forensic  
examination issues in general.  

§ 115.222 Policies  to  referrals  f allegatio  fo investigatio  ensure  o  ns  r  ns.  

(a) The agency shall ensure that an administrative or criminal investigation is completed  
for all allegations of sexual abuse and sexual harassment.  

(b) The agency shall have in place a policy to ensure that allegations of sexual abuse or  
sexual harassment are referred for investigation to an agency with the legal authority to conduct  
criminal investigations, unless the allegation does not involve potentially criminal behavior.  The  
agency shall publish such policy on its website or, if it does not have one, make the policy  
available through other means. The agency shall document all such referrals.  

(c) If a separate entity is responsible for conducting criminal investigations, such  
publication shall describe the responsibilities of both the agency and the investigating entity.  

(d) Any State entity responsible for conducting administrative or criminal investigations  
of sexual abuse or sexual harassment in community confinement facilities shall have in place a  
policy governing the conduct of such investigations.  

(e) Any Department of Justice component responsible for conducting administrative or  
criminal investigations of sexual abuse or sexual harassment in community confinement facilities  
shall have in place a policy governing the conduct of such investigations.  

Training  and Education  

§ 115.231 Employee  training.  

(a) The agency shall train all employees who may have contact with residents on:  
(1) Its zero-tolerance policy for sexual abuse and sexual harassment;  
(2) How to fulfill their responsibilities under agency sexual abuse and sexual harassment  

prevention, detection, reporting, and response policies and procedures;  
(3) Residents’  right to be free from sexual abuse and sexual harassment;  
(4) The right of residents and employees to be free from retaliation for reporting sexual  

abuse and sexual harassment;  
(5) The dynamics of sexual abuse and sexual harassment in confinement;  
(6) The common reactions of sexual abuse and sexual harassment victims;  
(7) How to detect and respond to signs of threatened and actual sexual abuse;  
(8) How to avoid inappropriate relationships with residents;  
(9) How to communicate effectively and professionally with residents, including lesbian,  

gay, bisexual, transgender, intersex, or gender nonconforming residents; and  
(10) How to comply with relevant laws related to mandatory reporting of sexual abuse to  

outside authorities.  
(b) Such training shall be tailored to the gender ofthe residents at the employee’s facility.  

The employee shall receive additional training if the employee is reassigned from a facility that  
houses only male residents to a facility that houses only female residents, or vice versa.  

(c) All current employees who have not received such training shall be trained within one  
year of the effective date of the PREA standards, and the agency shall provide each employee  
with refresher training every two years to ensure that all employees know the agency’s current  
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sexual abuse and sexual harassment policies and procedures.  In years in which an employee  
does not receive refresher training, the agency shall provide refresher information on current  
sexual abuse and sexual harassment policies.  

(d) The agency shall document, through employee signature or electronic verification,  
that employees understand the training they have received.  

§ 115.232 Volunteer  and  co  rntracto training.  

(a) The agency shall ensure that all volunteers and contractors who have contact with  
residents have been trained on their responsibilities under the agency’s sexual abuse and sexual  
harassment prevention, detection, and response policies and procedures.  

(b) The level and type of training provided to volunteers and contractors shall be based  
on the services they provide and level of contact they have with residents, but all volunteers and  
contractors who have contact with residents shall be notified ofthe agency’s zero-tolerance  
policy regarding sexual abuse and sexual harassment and informed how to report such incidents.  

(c) The agency shall maintain documentation confirming that volunteers and contractors  
understand the training they have received.  

§ 115.233 Resident  education.  

(a) During the intake process, residents shall receive information explaining the agency’s  
zero-tolerance policy regarding sexual abuse and sexual harassment, how to report incidents or  
suspicions of sexual abuse or sexual harassment, their rights to be free from sexual abuse and  
sexual harassment and to be free from retaliation for reporting such incidents, and regarding  
agency policies and procedures for responding to such incidents.  

(b) The agency shall provide refresher information whenever a resident is transferred to a  
different facility.  

(c) The agency shall provide resident education in formats accessible to all residents,  
including those who are limited English proficient, deaf, visually impaired, or otherwise disabled  
as well as residents who have limited reading skills.  

(d) The agency shall maintain documentation of resident participation in these education  
sessions.  

(e) In addition to providing such education, the agency shall ensure that key information  
is continuously and readily available or visible to residents through posters, resident handbooks,  
or other written formats.  

§ 115.234 Specialized  training:  Investigations.  

(a) In addition to the general training provided to all employees pursuant to § 115.231,  
the agency shall ensure that, to the extent the agency itself conducts sexual abuse investigations,  
its investigators have received training in conducting such investigations in confinement settings.  

(b) Specialized training shall include techniques for interviewing sexual abuse victims,  
proper use of Miranda  and Garrity warnings, sexual abuse evidence collection in confinement  
settings, and the criteria and evidence required to substantiate a case for administrative action or  
prosecution referral.  
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(c) The agency shall maintain documentation that agency investigators have completed  
the required specialized training in conducting sexual abuse investigations.  

(d) Any State entity or Department of Justice component that investigates sexual abuse in  
confinement settings shall provide such training to its agents and investigators who conduct such  
investigations.  

§ 115.235 Specialized  training:  Medical  and  mental health  care.  

(a) The agency shall ensure that all full- and part-time medical and mental health care  
practitioners who work regularly in its facilities have been trained in:  

(1) How to detect and assess signs of sexual abuse and sexual harassment;  
(2) How to preserve physical evidence of sexual abuse;  
(3) How to respond effectively and professionally to victims of sexual abuse and sexual  

harassment; and  
(4) How and to whom to report allegations or suspicions of sexual abuse and sexual  

harassment.  
(b) If medical staff employed by the agency conduct forensic examinations, such medical  

staff shall receive the appropriate training to conduct such examinations.  
(c) The agency shall maintain documentation that medical and mental health practitioners  

have received the training referenced in this standard either from the agency or elsewhere.  
(d)  Medical and mental health care practitioners shall also receive the training mandated  

for employees under § 115.231 or for contractors and volunteers under § 115.232, depending  
upon the practitioner’s status at the agency.  

Screening fo Risk  f Sexual Victimizatio and Abusiveness  r o  n  

§ 115.241 Screening fo risk  f victimizatio and  abusiveness.  r o  n  

(a) All residents shall be assessed during an intake screening and upon transfer to another  
facility for their risk of being sexually abused by other residents or sexually abusive toward other  
residents.  

(b) Intake screening shall ordinarily take place within 72 hours of arrival at the facility.  
(c) Such assessments shall be conducted using an objective screening instrument.  
(d) The intake screening shall consider, at a minimum, the following criteria to assess  

residents for risk of sexual victimization:  
(1) Whether the resident has a mental, physical, or developmental disability;  
(2) The age of the resident;  
(3) The physical build of the resident;  
(4) Whether the resident has previously been incarcerated;  
(5) Whether the resident’s criminal history is exclusively nonviolent;  
(6) Whether the resident has prior convictions for sex offenses against an adult or child;  
(7) Whether the resident is or is perceived to be gay, lesbian, bisexual, transgender,  

intersex, or gender nonconforming;  
(8) Whether the resident has previously experienced sexual victimization; and  
(9) The resident’s own perception ofvulnerability.  
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(e) The intake screening shall consider prior acts of sexual abuse, prior convictions for  
violent offenses, and history of prior institutional violence or sexual abuse, as known to the  
agency, in assessing residents for risk of being sexually abusive.  

(f) Within a set time period, not to exceed 30 days from the resident’s arrival at the  
facility, the facility will reassess the resident’s risk ofvictimization or abusiveness based upon  
any additional, relevant information received by the facility since the intake screening.  

(g) A resident’s risk level shall be reassessed when warranted due to a referral, request,  
incident of sexual abuse, or receipt ofadditional information that bears on the resident’s risk of  
sexual victimization or abusiveness.  

(h) Residents may not be disciplined for refusing to answer, or for not disclosing  
complete information in response to, questions asked pursuant to paragraphs (d)(1), (d)(7),  
(d)(8), or (d)(9) of this section.  

(i) The agency shall implement appropriate controls on the dissemination within the  
facility of responses to questions asked pursuant to this standard in order to ensure that sensitive  
information is not exploited to the resident’s detriment by staffor other residents.  

§ 115.242 Use  o  rmatio  f screening info  n.  

(a) The agency shall use information from the risk screening required by § 115.241 to  
inform housing, bed, work, education, and program assignments with the goal of keeping  
separate those residents at high risk of being sexually victimized from those at high risk of being  
sexually abusive.  

(b) The agency shall make individualized determinations about how to ensure the safety  
of each resident.  

(c) In deciding whether to assign a transgender or intersex resident to a facility for male  
or female residents, and in making other housing and programming assignments, the agency  
shall consider on a case-by-case basis whether a placement would ensure the resident’s health  
and safety, and whether the placement would present management or security problems.  

(d) A transgender or intersex resident’s own views with respect to his or her own safety  
shall be given serious consideration.  

(e) Transgender and intersex residents shall be given the opportunity to shower separately  
from other residents.  

(f) The agency shall not place lesbian, gay, bisexual, transgender, or intersex residents in  
dedicated facilities, units, or wings solely on the basis of such identification or status, unless such  
placement is in a dedicated facility unit, or wing established in connection with a consent decree,  
legal settlement, or legal judgment for the purpose of protecting such residents.  

§ 115.243 Reserved.  

Reporting  

§ 115.251 Resident  reporting.  

(a) The agency shall provide multiple internal ways for residents to privately report  
sexual abuse and sexual harassment, retaliation by other residents or staff for reporting sexual  
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abuse and sexual harassment, and staff neglect or violation of responsibilities that may have  
contributed to such incidents.  

(b) The agency shall also inform residents of at least one way to report abuse or  
harassment to a public or private entity or office that is not part of the agency and that is able to  
receive and immediately forward resident reports of sexual abuse and sexual harassment to  
agency officials, allowing the resident to remain anonymous upon request.  

(c) Staff shall accept reports made verbally, in writing, anonymously, and from third  
parties and shall promptly document any verbal reports.  

(d) The agency shall provide a method for staff to privately report sexual abuse and  
sexual harassment of residents.  

§ 115.252 Exhaustion of administrative  remedies.  

(a) An agency shall be exempt from this standard if it does not have administrative  
procedures to address resident grievances regarding sexual abuse.  

(b)(1) The agency shall not impose a time limit on when a resident may submit a  
grievance regarding an allegation of sexual abuse.  

(2) The agency may apply otherwise-applicable time limits on any portion of a grievance  
that does not allege an incident of sexual abuse.  

(3) The agency shall not require a resident to use any informal grievance process, or to  
otherwise attempt to resolve with staff, an alleged incident of sexual abuse.  

(4) Nothing in this section shall restrict the agency’s ability to defend against a lawsuit  
filed by a resident on the ground that the applicable statute of limitations has expired.  

(c) The agency shall ensure that  
(1) A resident who alleges sexual abuse may submit a grievance without submitting it to  

a staff member who is the subject of the complaint, and  
(2) Such grievance is not referred to a staff member who is the subject of the complaint.  
(d)(1) The agency shall issue a final agency decision on the merits of any portion of a  

grievance alleging sexual abuse within 90 days of the initial filing of the grievance.  
(2) Computation of the 90-day time period shall not include time consumed by residents  

in preparing any administrative appeal.  
(3) The agency may claim an extension of time to respond, of up to 70 days, if the normal  

time period for response is insufficient to make an appropriate decision. The agency shall notify  
the resident in writing of any such extension and provide a date by which a decision will be  
made.  

(4) At any level of the administrative process, including the final level, if the resident  
does not receive a response within the time allotted for reply, including any properly noticed  
extension, the resident may consider the absence of a response to be a denial at that level.  

(e)(1) Third parties, including fellow residents, staff members, family members,  
attorneys, and outside advocates, shall be permitted to assist residents in filing requests for  
administrative remedies relating to allegations of sexual abuse, and shall also be permitted to file  
such requests on behalf of residents.  

(2) If a third party files such a request on behalf of a resident, the facility may require as a  
condition of processing the request that the alleged victim agree to have the request filed on his  
or her behalf, and may also require the alleged victim to personally pursue any subsequent steps  
in the administrative remedy process.  
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(3) If the resident declines to have the request processed on his or her behalf, the agency  
shall document the resident’s decision.  

(f)(1) The agency shall establish procedures for the filing of an emergency grievance  
alleging that a resident is subject to a substantial risk of imminent sexual abuse.  

(2) After receiving an emergency grievance alleging a resident is subject to a substantial  
risk of imminent sexual abuse, the agency shall immediately forward the grievance (or any  
portion thereof that alleges the substantial risk of imminent sexual abuse) to a level of review at  
which immediate corrective action may be taken, shall provide an initial response within 48  
hours, and shall issue a final agency decision within 5 calendar days.  The initial response and  
final agency decision shall document the agency’s determination whether the resident is in  
substantial risk of imminent sexual abuse and the action taken in response to the emergency  
grievance.  

(g) The agency may discipline a resident for filing a grievance related to alleged sexual  
abuse only where the agency demonstrates that the resident filed the grievance in bad faith.  

§ 115.253 Resident  access  o  co  rt  to utside  nfidential  suppo services.  

(a) The facility shall provide residents with access to outside victim advocates for  
emotional support services related to sexual abuse by giving residents mailing addresses and  
telephone numbers, including toll-free hotline numbers where available, of local, State, or  
national victim advocacy or rape crisis organizations, and by enabling reasonable communication  
between residents and these organizations, in as confidential a manner as possible.  

(b) The facility shall inform residents, prior to giving them access, of the extent to which  
such communications will be monitored and the extent to which reports of abuse will be  
forwarded to authorities in accordance with mandatory reporting laws.  

(c) The agency shall maintain or attempt to enter into memoranda of understanding or  
other agreements with community service providers that are able to provide residents with  
confidential emotional support services related to sexual abuse.  The agency shall maintain  
copies of agreements or documentation showing attempts to enter into such agreements.  

§ 115.254 Third-party  reporting.  

The agency shall establish a method to receive third-party reports of sexual abuse and  
sexual harassment and shall distribute publicly information on how to report sexual abuse and  
sexual harassment on behalf of a resident.  

Official Response  Fo  wing  a Resident  Repo  llo  rt  

§ 115.261 Staff  and  agency  reporting duties.  

(a) The agency shall require all staff to report immediately and according to agency  
policy any knowledge, suspicion, or information regarding an incident of sexual abuse or sexual  
harassment that occurred in a facility, whether or not it is part of the agency; retaliation against  
residents or staff who reported such an incident; and any staff neglect or violation of  
responsibilities that may have contributed to an incident or retaliation.  
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(b) Apart from reporting to designated supervisors or officials, staff shall not reveal any  
information related to a sexual abuse report to anyone other than to the extent necessary, as  
specified in agency policy, to make treatment, investigation, and other security and management  
decisions.  

(c) Unless otherwise precluded by Federal, State, or local law, medical and mental health  
practitioners shall be required to report sexual abuse pursuant to paragraph (a) of this section and  
to inform residents ofthe practitioner’s duty to report, and the limitations ofconfidentiality, at  
the initiation of services.  

(d) If the alleged victim is under the age of 18 or considered a vulnerable adult under a  
State or local vulnerable persons statute, the agency shall report the allegation to the designated  
State or local services agency under applicable mandatory reporting laws.  

(e) The facility shall report all allegations of sexual abuse and sexual harassment,  
including third-party and anonymous reports, to the facility’s designated investigators.  

§ 115.262 Agency pro  ntectio duties.  

When an agency learns that a resident is subject to a substantial risk of imminent sexual  
abuse, it shall take immediate action to protect the resident.  

§ 115.263 Repo  to ther  confinement  facilities.  rting  o  

(a) Upon receiving an allegation that a resident was sexually abused while confined at  
another facility, the head of the facility that received the allegation shall notify the head of the  
facility or appropriate office of the agency where the alleged abuse occurred.  

(b) Such notification shall be provided as soon as possible, but no later than 72 hours  
after receiving the allegation.  

(c) The agency shall document that it has provided such notification.  
(d) The facility head or agency office that receives such notification shall ensure that the  

allegation is investigated in accordance with these standards.  

§ 115.264 Staff first  responder  duties.  

(a) Upon learning of an allegation that a resident was sexually abused, the first security  
staff member to respond to the report shall be required to:  

(1) Separate the alleged victim and abuser;  
(2) Preserve and protect any crime scene until appropriate steps can be taken to collect  

any evidence;  
(3) If the abuse occurred within a time period that still allows for the collection of  

physical evidence, request that the alleged victim not take any actions that could destroy physical  
evidence, including, as appropriate, washing, brushing teeth, changing clothes, urinating,  
defecating, smoking, drinking, or eating; and  

(4) If the abuse occurred within a time period that still allows for the collection of  
physical evidence, ensure that the alleged abuser does not take any actions that could destroy  
physical evidence, including, as appropriate, washing, brushing teeth, changing clothes,  
urinating, defecating, smoking, drinking, or eating.  
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(b) If the first staff responder is not a security staff member, the responder shall be 
required to request that the alleged victim not take any actions that could destroy physical 
evidence and then notify security staff. 

§ 115.265 C o  nse.rdinated respo  

The facility shall develop a written institutional plan to coordinate actions taken in 
response to an incident of sexual abuse, among staff first responders, medical and mental health 
practitioners, investigators, and facility leadership. 

§ 115.266 Preservation o  to  tect m ntactf ability pro  residents fro  co  with abusers 

(a) Neither the agency nor any other governmental entity responsible for collective 
bargaining on the agency’s behalfshall enter into or renew any collective bargaining agreement 
or other agreement that limits the agency’s ability to remove alleged staffsexual abusers from 
contact with residents pending the outcome of an investigation or of a determination of whether 
and to what extent discipline is warranted. 

(b) Nothing in this standard shall restrict the entering into or renewal of agreements that 
govern: 

(1) The conduct of the disciplinary process, as long as such agreements are not 
inconsistent with the provisions of §§ 115.272 and 115.276; or 

(2) Whether a no-contact assignment that is imposed pending the outcome of an 
investigation shall be expunged from or retained in the staff member’s personnel file following a 
determination that the allegation of sexual abuse is not substantiated. 

§ 115.267 Agency pro  n n.tectio against retaliatio  

(a) The agency shall establish a policy to protect all residents and staff who report sexual 
abuse or sexual harassment or cooperate with sexual abuse or sexual harassment investigations 
from retaliation by other residents or staff and shall designate which staff members or 
departments are charged with monitoring retaliation. 

(b) The agency shall employ multiple protection measures, such as housing changes or 
transfers for resident victims or abusers, removal of alleged staff or resident abusers from contact 
with victims, and emotional support services for residents or staff who fear retaliation for 
reporting sexual abuse or sexual harassment or for cooperating with investigations. 

(c) For at least 90 days following a report of sexual abuse, the agency shall monitor the 
conduct and treatment of residents or staff who reported the sexual abuse and of residents who 
were reported to have suffered sexual abuse to see if there are changes that may suggest possible 
retaliation by residents or staff, and shall act promptly to remedy any such retaliation. Items the 
agency should monitor include any resident disciplinary reports, housing, or program changes, or 
negative performance reviews or reassignments of staff. The agency shall continue such 
monitoring beyond 90 days if the initial monitoring indicates a continuing need. 

(d) In the case of residents, such monitoring shall also include periodic status checks. 
(e) If any other individual who cooperates with an investigation expresses a fear of 

retaliation, the agency shall take appropriate measures to protect that individual against 
retaliation. 
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(f) An agency’s obligation to monitor shall terminate ifthe agency determines that the  
allegation is unfounded.  

§ 115.268 Reserved.  

Investigations  

§ 115.271 Criminal  and  administrative  agency investigations.  

(a) When the agency conducts its own investigations into allegations of sexual abuse and  
sexual harassment, it shall do so promptly, thoroughly, and objectively for all allegations,  
including third-party and anonymous reports.  

(b) Where sexual abuse is alleged, the agency shall use investigators who have received  
special training in sexual abuse investigations pursuant to § 115.234.  

(c) Investigators shall gather and preserve direct and circumstantial evidence, including  
any available physical and DNA evidence and any available electronic monitoring data; shall  
interview alleged victims, suspected perpetrators, and witnesses; and shall review prior  
complaints and reports of sexual abuse involving the suspected perpetrator.  

(d) When the quality of evidence appears to support criminal prosecution, the agency  
shall conduct compelled interviews only after consulting with prosecutors as to whether  
compelled interviews may be an obstacle for subsequent criminal prosecution.  

(e) The credibility of an alleged victim, suspect, or witness shall be assessed on an  
individual basis and shall not be determined by the person’s status as resident or staff.  No  
agency shall require a resident who alleges sexual abuse to submit to a polygraph examination or  
other truth-telling device as a condition for proceeding with the investigation of such an  
allegation.  

(f) Administrative investigations:  
(1) Shall include an effort to determine whether staff actions or failures to act contributed  

to the abuse; and  
(2) Shall be documented in written reports that include a description of the physical and  

testimonial evidence, the reasoning behind credibility assessments, and investigative facts and  
findings.  

(g) Criminal investigations shall be documented in a written report that contains a  
thorough description of physical, testimonial, and documentary evidence and attaches copies of  
all documentary evidence where feasible.  

(h) Substantiated allegations of conduct that appears to be criminal shall be referred for  
prosecution.  

(i) The agency shall retain all written reports referenced in paragraphs (f) and (g) of this  
section for as long as the alleged abuser is incarcerated or employed by the agency, plus five  
years.  

(j) The departure of the alleged abuser or victim from the employment or control of the  
facility or agency shall not provide a basis for terminating an investigation.  

(k) Any State entity or Department of Justice component that conducts such  
investigations shall do so pursuant to the above requirements.  
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(l) When outside agencies investigate sexual abuse, the facility shall cooperate with  
outside investigators and shall endeavor to remain informed about the progress of the  
investigation.  

§ 115.272 Evidentiary  standard for administrative  investigations.  

The agency shall impose no standard higher than a preponderance of the evidence in  
determining whether allegations of sexual abuse or sexual harassment are substantiated.  

§ 115.273 Reporting  to residents.  

(a) Following an investigation into a resident’s allegation ofsexual abuse suffered in an  
agency facility, the agency shall inform the resident as to whether the allegation has been  
determined to be substantiated, unsubstantiated, or unfounded.  

(b) If the agency did not conduct the investigation, it shall request the relevant  
information from the investigative agency in order to inform the resident.  

(c) Following a resident’s allegation that a staffmember has committed sexual abuse  
against the resident, the agency shall subsequently inform the resident (unless the agency has  
determined that the allegation is unfounded) whenever:  

(1) The staffmember is no longer posted within the resident’s unit;  
(2) The staff member is no longer employed at the facility;  
(3) The agency learns that the staff member has been indicted on a charge related to  

sexual abuse within the facility; or  
(4) The agency learns that the staff member has been convicted on a charge related to  

sexual abuse within the facility.  
(d) Following a resident’s allegation that he or she has been sexually abused by another  

resident, the agency shall subsequently inform the alleged victim whenever:  
(1) The agency learns that the alleged abuser has been indicted on a charge related to  

sexual abuse within the facility; or  
(2) The agency learns that the alleged abuser has been convicted on a charge related to  

sexual abuse within the facility.  
(e) All such notifications or attempted notifications shall be documented.  
(f) An agency’s obligation to report under this standard shall terminate if the resident is  

released from the agency’s custody.  

Discipline  

§ 115.276 Disciplinary  sanctio  fo staff.  ns  r  

(a) Staff shall be subject to disciplinary sanctions up to and including termination for  
violating agency sexual abuse or sexual harassment policies.  

(b) Termination shall be the presumptive disciplinary sanction for staff who have  
engaged in sexual abuse.  

(c) Disciplinary sanctions for violations of agency policies relating to sexual abuse or  
sexual harassment (other than actually engaging in sexual abuse) shall be commensurate with the  
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nature and circumstances ofthe acts committed, the staffmember’s disciplinary history, and the  
sanctions imposed for comparable offenses by other staff with similar histories.  

(d) All terminations for violations of agency sexual abuse or sexual harassment policies,  
or resignations by staff who would have been terminated if not for their resignation, shall be  
reported to law enforcement agencies, unless the activity was clearly not criminal, and to any  
relevant licensing bodies.  

§ 115.277 Co  n  r  ntracto  and  lunteers.  rrective  actio fo co  rs  vo  

(a) Any contractor or volunteer who engages in sexual abuse shall be prohibited from  
contact with residents and shall be reported to law enforcement agencies, unless the activity was  
clearly not criminal, and to relevant licensing bodies.  

(b) The facility shall take appropriate remedial measures, and shall consider whether to  
prohibit further contact with residents, in the case of any other violation of agency sexual abuse  
or sexual harassment policies by a contractor or volunteer.  

§ 115.278 Disciplinary  sanctio  fo residents.  ns  r  

(a) R  to  to a formal disciplinary  esidents shall be subject  disciplinary sanctions pursuant  
process following an administrative finding that the resident engaged in resident-on-resident  
sexual abuse or following a criminal finding of guilt for resident-on-resident sexual abuse.  

(b) Sanctions shall be commensurate with the nature and circumstances of the abuse  
committed, the resident’s disciplinary history, and the sanctions imposed for comparable  
offenses by other residents with similar histories.  

(c) The disciplinary process shall consider whether a resident’s mental disabilities or  
mental illness contributed to his or her behavior when determining what type of sanction, if any,  
should be imposed.  

(d) If the facility offers therapy, counseling, or other interventions designed to address  
and correct underlying reasons or motivations for the abuse, the facility shall consider whether to  
require the offending resident to participate in such interventions as a condition of access to  
programming or other benefits.  

(e) The agency may discipline a resident for sexual contact with staff only upon a finding  
that the staff member did not consent to such contact.  

(f) For the purpose of disciplinary action, a report of sexual abuse made in good faith  
based upon a reasonable belief that the alleged conduct occurred shall not constitute falsely  
reporting an incident or lying, even if an investigation does not establish evidence sufficient to  
substantiate the allegation.  

(g) An agency may, in its discretion, prohibit all sexual activity between residents and  
may discipline residents for such activity.  An agency may not, however, deem such activity to  
constitute sexual abuse if it determines that the activity is not coerced.  

Medical  and Mental Care  

§ 115.281 Reserved.  

§ 115.282 Access  to emergency  medical  and  mental health  services.  
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(a) R  access  emergency  esident victims of sexual abuse shall receive timely, unimpeded  to  
medical treatment and crisis intervention services, the nature and scope of which are determined  
by medical and mental health practitioners according to their professional judgment.  

(b) If no qualified medical or mental health practitioners are on duty at the time a report  
of recent abuse is made, security staff first responders shall take preliminary steps to protect the  
victim pursuant to § 115.262 and shall immediately notify the appropriate medical and mental  
health practitioners.  

(c) Resident victims of sexual abuse while incarcerated shall be offered timely  
information about and timely access to emergency contraception and sexually transmitted  
infections prophylaxis, in accordance with professionally accepted standards of care, where  
medically appropriate.  

(d) Treatment services shall be provided to the victim without financial cost and  
regardless of whether the victim names the abuser or cooperates with any investigation arising  
out of the incident.  

§ 115.283 Ongoing  medical  and  mental health  care  rfo sexual  abuse  victims  and  abusers.  

(a) The facility shall offer medical and mental health evaluation and, as appropriate,  
treatment to all residents who have been victimized by sexual abuse in any prison, jail, lockup, or  
juvenile facility.  

(b) The evaluation and treatment of such victims shall include, as appropriate, follow-up  
services, treatment plans, and, when necessary, referrals for continued care following their  
transfer to, or placement in, other facilities, or their release from custody.  

(c) The facility shall provide such victims with medical and mental health services  
consistent with the community level of care.  

(d) Resident victims of sexually abusive vaginal penetration while incarcerated shall be  
offered pregnancy tests.  

(e) If pregnancy results from conduct specified in paragraph (d) of this section, such  
victims shall receive timely and comprehensive information about and timely access to all lawful  
pregnancy-related medical services.  

(f) Resident victims of sexual abuse while incarcerated shall be offered tests for sexually  
transmitted infections as medically appropriate.  

(g) Treatment services shall be provided to the victim without financial cost and  
regardless of whether the victim names the abuser or cooperates with any investigation arising  
out of the incident.  

(h) The facility shall attempt to conduct a mental health evaluation of all known resident-
on-resident abusers within 60 days of learning of such abuse history and offer treatment when  
deemed appropriate by mental health practitioners.  

Data  Co  nllectio and Review  

§ 115.286 Sexual  abuse  incident  reviews.  
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(a) The facility shall conduct a sexual abuse incident review at the conclusion of every  
sexual abuse investigation, including where the allegation has not been substantiated, unless the  
allegation has been determined to be unfounded.  

(b) Such review shall ordinarily occur within 30 days of the conclusion of the  
investigation.  

(c) The review team shall include upper-level management officials, with input from line  
supervisors, investigators, and medical or mental health practitioners.  

(d) The review team shall:  
(1) Consider whether the allegation or investigation indicates a need to change policy or  

practice to better prevent, detect, or respond to sexual abuse;  
(2) Consider whether the incident or allegation was motivated by race; ethnicity; gender  

identity; lesbian, gay, bisexual, transgender, or intersex identification, status, or perceived status;  
or gang affiliation; or was motivated or otherwise caused by other group dynamics at the facility;  

(3) Examine the area in the facility where the incident allegedly occurred to assess  
whether physical barriers in the area may enable abuse;  

(4) Assess the adequacy of staffing levels in that area during different shifts;  
(5) Assess whether monitoring technology should be deployed or augmented to  

supplement supervision by staff; and  
(6) Prepare a report of its findings, including but not necessarily limited to determinations  

made pursuant to paragraphs (d)(1)-(d)(5) of this section, and any recommendations for  
improvement, and submit such report to  EA compliance manager.  the facility head and PR  

(e) The facility shall implement the recommendations for improvement, or shall  
document its reasons for not doing so.  

§ 115.287 Data  co  n.llectio  

(a) The agency shall collect accurate, uniform data for every allegation of sexual abuse at  
facilities under its direct control using a standardized instrument and set of definitions.  

(b) The agency shall aggregate the incident-based sexual abuse data at least annually.  
(c) The incident-based data collected shall include, at a minimum, the data necessary to  

answer all questions from the most recent version of the Survey of Sexual Violence conducted  
by the Department of Justice.  

(d) The agency shall maintain, review, and collect data as needed from all available  
incident-based documents including reports, investigation files, and sexual abuse incident  
reviews.  

(e) The agency also shall obtain incident-based and aggregated data from every private  
facility with which it contracts for the confinement of its residents.  

(f) Upon request, the agency shall provide all such data from the previous calendar year  
to the Department of Justice no later than June 30.  

§ 115.288 Data  review  fo co  n.  r  rrective  actio  

(a) The agency shall review data collected and aggregated pursuant to § 115.287 in order  
to assess and improve the effectiveness of its sexual abuse prevention, detection, and response  
policies, practices, and training, including:  

(1) Identifying problem areas;  
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(2) Taking corrective action on an ongoing basis; and 
(3) Preparing an annual report of its findings and corrective actions for each facility, as 

well as the agency as a whole. 
(b) Such report shall include a comparison ofthe current year’s data and corrective 

actions with those from prior years and shall provide an assessment ofthe agency’s progress in 
addressing sexual abuse. 

(c) The agency’s report shall be approved by the agency head and made readily available 
to the public through its website or, if it does not have one, through other means. 

(d) The agency may redact specific material from the reports when publication would 
present a clear and specific threat to the safety and security of a facility, but must indicate the 
nature of the material redacted. 

§ 115.289 Data sto  n, and destructiorage, publicatio  n. 

(a) The agency shall ensure that data collected pursuant to § 115.287 are securely 
retained. 

(b) The agency shall make all aggregated sexual abuse data, from facilities under its 
direct control and private facilities with which it contracts, readily available to the public at least 
annually through its website or, if it does not have one, through other means. 

(c) Before making aggregated sexual abuse data publicly available, the agency shall 
remove all personal identifiers. 

(d) The agency shall maintain sexual abuse data collected pursuant to § 115.287 for at 
least 10 years after the date of the initial collection unless Federal, State, or local law requires 
otherwise. 

Audits 

§ 115.293 Audits of standards. 

The agency shall conduct audits pursuant to §§ 115.401-405. 

Subpart D—Standards fo Juvenile Facilitiesr 

Preventio Planningn 

§ 115.311 Zero to  o  c o  r.lerance f sexual abuse and sexual harassment; PREA rdinato  

(a) An agency shall have a written policy mandating zero tolerance toward all forms of 
sexual abuse and sexual harassment and outlining the agency’s approach to preventing, 
detecting, and responding to such conduct. 

(b) An agency shall employ or designate an EA coordinatorupper-level, agency-wide PR  
with sufficient time and authority to develop, implement, and oversee agency efforts to comply 
with the PREA standards in all of its facilities. 

(c) Where an agency operates more than one facility, each facility shall designate a 
PREA compliance manager with sufficient time and authority to coordinate the facility’s efforts 
to comply with the PREA standards. 
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§ 115.312 Contracting  with  o  r the  co  other  entities  fo  nfinement  f residents.  

(a) A public agency that contracts for the confinement of its residents with private  
agencies or other entities, including other government agencies, shall include in any new contract  
or contract renewal the entity’s obligation to adopt and comply with the PREA standards.  

(b) Any new contract or contract renewal shall provide for agency contract monitoring to  
ensure that the  is complying with the PR  contractor  EA standards.  

§ 115.313 Supervision and  nitomo  ring.  

(a) The agency shall ensure that each facility it operates shall develop, implement, and  
document a staffing plan that provides for adequate levels of staffing, and, where applicable,  
video monitoring, to protect residents against sexual abuse.  In calculating adequate staffing  
levels and determining the need for video monitoring, facilities shall take into consideration:  

(1) Generally accepted juvenile detention and correctional/secure residential practices;  
(2) Any judicial findings of inadequacy;  
(3) Any findings of inadequacy from Federal investigative agencies;  
(4) Any findings of inadequacy from internal or external oversight bodies;  
(5) All components ofthe facility’s physical plant (including “blind spots” or areas where  

staff or residents may be isolated);  
(6) The composition of the resident population;  
(7) The number and placement of supervisory staff;  
(8) Institution programs occurring on a particular shift;  
(9) Any applicable State or local laws, regulations, or standards;  
(10) The prevalence of substantiated and unsubstantiated incidents of sexual abuse; and  
(11) Any other relevant factors.  
(b)  The agency shall comply with the staffing plan except during limited and discrete  

exigent circumstances, and shall fully document deviations from the plan during such  
circumstances.  

(c) Each secure juvenile facility shall maintain staff ratios of a minimum of 1:8 during  
resident waking hours and 1:16 during resident sleeping hours, except during limited and discrete  
exigent circumstances, which shall be fully documented.  Only security staff shall be included in  
these ratios.  Any facility that, as of the date of publication of this final rule, is not already  
obligated by law, regulation, or judicial consent decree to maintain the staffing ratios set forth in  
this paragraph shall have until October 1, 2017, to achieve compliance.  

(d) Whenever necessary, but no less frequently than once each year, for each facility the  
agency operates, in consultation with the PREA coordinator required by § 115.311, the agency  
shall assess, determine, and document whether adjustments are needed to:  

(1) The staffing plan established pursuant to paragraph (a) of this section;  
(2) Prevailing staffing patterns;  
(3) The facility’s deployment ofvideo monitoring systems and other monitoring  

technologies; and  
(4) The resources the facility has available to commit to ensure adherence to the staffing  

plan.  
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(e) Each secure facility shall implement a policy and practice of having intermediate-
level or higher level supervisors conduct and document unannounced rounds to identify and  
deter staff sexual abuse and sexual harassment.  Such policy and practice shall be implemented  
for night shifts as well as day shifts.  Each secure facility shall have a policy to prohibit staff  
from alerting other staff members that these supervisory rounds are occurring, unless such  
announcement is related to the legitimate operational functions of the facility.  

§ 115.314  Reserved.  

§ 115.315 Limits  to  ss-gender  viewing  and  searches.  cro  

(a) The facility shall not conduct cross-gender strip searches or cross-gender visual body  
cavity searches (meaning a search of the anal or genital opening) except in exigent circumstances  
or when performed by medical practitioners.  

(b) The agency shall not conduct cross-gender pat-down searches except in exigent  
circumstances.  

(c) The facility shall document and justify all cross-gender strip searches, cross-gender  
visual body cavity searches, and cross-gender pat-down searches.  

(d) The facility shall implement policies and procedures that enable residents to shower,  
perform bodily functions, and change clothing without nonmedical staff of the opposite gender  
viewing their breasts, buttocks, or genitalia, except in exigent circumstances or when such  
viewing is incidental to routine cell checks.  Such policies and procedures shall require staff of  
the opposite gender to announce their presence when entering a resident housing unit.  In  
facilities (such as group homes) that do not contain discrete housing units, staff of the opposite  
gender shall be required to announce their presence when entering an area where residents are  
likely to be showering, performing bodily functions, or changing clothing.  

(e) The facility shall not search or physically examine a transgender or intersex resident  
for the sole purpose ofdetermining the resident’s genital status.  Ifthe resident’s genital status is  
unknown, it may be determined during conversations with the resident, by reviewing medical  
records, or, if necessary, by learning that information as part of a broader medical examination  
conducted in private by a medical practitioner.  

(f) The agency shall train security staff in how to conduct cross-gender pat-down  
searches, and searches of transgender and intersex residents, in a professional and respectful  
manner, and in the least intrusive manner possible, consistent with security needs.  

§ 115.316 Residents  with disabilities  and  residents  who are  ficient.limited English pro  

(a) The agency shall take appropriate steps to ensure that residents with disabilities  
(including, for example, residents who are deaf or hard of hearing, those who are blind or have  
low vision, or those who have intellectual, psychiatric, or speech disabilities), have an equal  
opportunity to participate in or benefit from all aspects ofthe agency’s efforts to prevent, detect,  
and respond to sexual abuse and sexual harassment.  Such steps shall include, when necessary to  
ensure effective communication with residents who are deaf or hard of hearing, providing access  
to interpreters who can interpret effectively, accurately, and impartially, both receptively and  
expressively, using any necessary specialized vocabulary.  In addition, the agency shall ensure  
that written materials are provided in formats or through methods that ensure effective  
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communication with residents with disabilities, including residents who have intellectual  
disabilities, limited reading skills, or who are blind or have low vision.  An agency is not  
required to take actions that it can demonstrate would result in a fundamental alteration in the  
nature of a service, program, or activity, or in undue financial and administrative burdens, as  
those terms are used in regulations promulgated under title II of the Americans With Disabilities  
Act, 28 CFR 35.164.  

(b)  The agency shall take reasonable steps to ensure meaningful access to all aspects of  
the agency’s efforts to prevent, detect, and respond to sexual abuse and sexual harassment to  
residents who are limited English proficient, including steps to provide interpreters who can  
interpret effectively, accurately, and impartially, both receptively and expressively, using any  
necessary specialized vocabulary.  

(c) The agency shall not rely on resident interpreters, resident readers, or other types of  
resident assistants except in limited circumstances where an extended delay in obtaining an  
effective interpreter could compromise the resident’s safety, the performance offirst-response  
duties under § 115.364, or the investigation of the resident’s allegations. 

§ 115.317 Hiring  and promotio decisio  n  ns.  

(a) The agency shall not hire or promote anyone who may have contact with residents,  
and shall not enlist the services of any contractor who may have contact with residents, who  

(1) Has engaged in sexual abuse in a prison, jail, lockup, community confinement  
facility, juvenile facility, or other institution (as defined in 42 U.S.C. 1997);  

(2) Has been convicted of engaging or attempting to engage in sexual activity in the  
community facilitated by force, overt or implied threats of force, or coercion, or if the victim did  
not consent or was unable to consent or refuse; or  

(3) Has been civilly or administratively adjudicated to have engaged in the activity  
described in paragraph (a)(2) of this section.  

(b) The agency shall consider any incidents of sexual harassment in determining whether  
to hire or promote anyone, or to enlist the services of any contractor, who may have contact with  
residents.  

(c) Before hiring new employees who may have contact with residents, the agency shall:  
(1) Perform a criminal background records check;  
(2) Consult any child abuse registry maintained by the State or locality in which the  

employee would work; and  
(3) Consistent with Federal, State, and local law, make its best efforts to contact all prior  

institutional employers for information on substantiated allegations of sexual abuse or any  
resignation during a pending investigation of an allegation of sexual abuse.  

(d) The agency shall also perform a criminal background records check, and consult  
applicable child abuse registries, before enlisting the services of any contractor who may have  
contact with residents.  

(e) The agency shall either conduct criminal background records checks at least every  
five years of current employees and contractors who may have contact with residents or have in  
place a system for otherwise capturing such information for current employees.  

(f) The agency shall also ask all applicants and employees who may have contact with  
residents directly about previous misconduct described in paragraph (a) of this section in written  
applications or interviews for hiring or promotions and in any interviews or written self-
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evaluations conducted as part of reviews of current employees.  The agency shall also impose  
upon employees a continuing affirmative duty to disclose any such misconduct.  

(g) Material omissions regarding such misconduct, or the provision of materially false  
information, shall be grounds for termination.  

(h) Unless prohibited by law, the agency shall provide information on substantiated  
allegations of sexual abuse or sexual harassment involving a former employee upon receiving a  
request from an institutional employer for whom such employee has applied to work.  

§ 115.318 Upgrades  to  lo  facilities  and  techno gies.  

(a) When designing or acquiring any new facility and in planning any substantial  
expansion or modification of existing facilities, the agency shall consider the effect of the design,  
acquisition, expansion, or modification upon the agency’s ability to protect residents from sexual  
abuse.  

(b) When installing or updating a video monitoring system, electronic surveillance  
system, or other monitoring technology, the agency shall consider how such technology may  
enhance the agency’s ability to protect residents from sexual abuse.  

Responsive  Planning  

§ 115.321 Evidence  protoco  rensic  medical  examinatio  l and fo  ns.  

(a) To the extent the agency is responsible for investigating allegations of sexual abuse,  
the agency shall follow a uniform evidence protocol that maximizes the potential for obtaining  
usable physical evidence for administrative proceedings and criminal prosecutions.  

(b) The protocol shall be developmentally appropriate for youth and, as appropriate, shall  
be adapted from or otherwise based on the most recent edition of the U.S. Department of  
Justice’s Office on Violence Against Women publication, “A National Protocol for Sexual  
Assault Medical Forensic Examinations, Adults/Adolescents,” or similarly comprehensive and  
authoritative protocols developed after 2011.  

(c) The agency shall offer all residents who experience sexual abuse access to forensic  
medical examinations whether on-site or at an outside facility, without financial cost, where  
evidentiarily or medically appropriate.  Such examinations shall be performed by Sexual Assault  
Forensic Examiners (SAFEs) or Sexual Assault Nurse Examiners (SANEs) where possible.  If  
SAFEs or SANEs cannot be made available, the examination can be performed by other  
qualified medical practitioners.  The agency shall document its efforts to provide SAFEs or  
SANEs.  

(d) The agency shall attempt to make available to the victim a victim advocate from a  
rape crisis center.  If a rape crisis center is not available to provide victim advocate services, the  
agency shall make available to provide these services a qualified staff member from a  
community-based organization or a qualified agency staff member.  Agencies shall document  
efforts to secure services from rape crisis centers.  For the purpose of this standard, a rape crisis  
center refers to an entity that provides intervention and related assistance, such as the services  
specified in 42 U.S.C. 14043g(b)(2)(C), to victims of sexual assault of all ages.  The agency may  
utilize a rape crisis center that is part of a governmental unit as long as the center is not part of  
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the criminal justice system (such as a law enforcement agency) and offers a comparable level of  
confidentiality as a nongovernmental entity that provides similar victim services.  

(e) As requested by the victim, the victim advocate, qualified agency staff member, or  
qualified community-based organization staff member shall accompany and support the victim  
through the forensic medical examination process and investigatory interviews and shall provide  
emotional support, crisis intervention, information, and referrals.  

(f) To the extent the agency itself is not responsible for investigating allegations of sexual  
abuse, the agency shall request that the investigating agency follow the requirements of  
paragraphs (a) through (e) of this section.  

(g) The requirements of paragraphs (a) through (f) of this section shall also apply to:  
(1) Any State entity outside of the agency that is responsible for investigating allegations  

of sexual abuse in juvenile facilities; and  
(2) Any Department of Justice component that is responsible for investigating allegations  

of sexual abuse in juvenile facilities.  
(h) For the purposes of this standard, a qualified agency staff member or a qualified  

community-based staff member shall be an individual who has been screened for appropriateness  
to serve in this role and has received education concerning sexual assault and forensic  
examination issues in general.  

§ 115.322 Policies  to  referrals  f allegatio  fo investigatio  ensure  o  ns  r  ns.  

(a) The agency shall ensure that an administrative or criminal investigation is completed  
for all allegations of sexual abuse and sexual harassment.  

(b) The agency shall have in place a policy to ensure that allegations of sexual abuse or  
sexual harassment are referred for investigation to an agency with the legal authority to conduct  
criminal investigations, unless the allegation does not involve potentially criminal behavior.  The  
agency shall publish such policy on its website or, if it does not have one, make the policy  
available through other means. The agency shall document all such referrals.  

(c) If a separate entity is responsible for conducting criminal investigations, such  
publication shall describe the responsibilities of both the agency and the investigating entity.  

(d) Any State entity responsible for conducting administrative or criminal investigations  
of sexual abuse or sexual harassment in juvenile facilities shall have in place a policy governing  
the conduct of such investigations.  

(e) Any Department of Justice component responsible for conducting administrative or  
criminal investigations of sexual abuse or sexual harassment in juvenile facilities shall have in  
place a policy governing the conduct of such investigations.  

Training  and Education  

§ 115.331 Employee  training.  

(a) The agency shall train all employees who may have contact with residents on:  
(1) Its zero-tolerance policy for sexual abuse and sexual harassment;  
(2) How to fulfill their responsibilities under agency sexual abuse and sexual harassment  

prevention, detection, reporting, and response policies and procedures;  
(3) Residents’  right to be free from sexual abuse and sexual harassment;  
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(4) The right of residents and employees to be free from retaliation for reporting sexual  
abuse and sexual harassment;  

(5) The dynamics of sexual abuse and sexual harassment in juvenile facilities;  
(6) The common reactions of juvenile victims of sexual abuse and sexual harassment;  
(7) How to detect and respond to signs of threatened and actual sexual abuse and how to  

distinguish between consensual sexual contact and sexual abuse between residents;  
(8) How to avoid inappropriate relationships with residents;  
(9) How to communicate effectively and professionally with residents, including lesbian,  

gay, bisexual, transgender, intersex, or gender nonconforming residents; and  
(10) How to comply with relevant laws related to mandatory reporting of sexual abuse to  

outside authorities;  
(11) R  consent.  elevant laws regarding the applicable age of  
(b) Such training shall be tailored to the unique needs and attributes of residents of  

juvenile facilities and to the gender ofthe residents at the employee’s facility.  The employee  
shall receive additional training if the employee is reassigned from a facility that houses only  
male residents to a facility that houses only female residents, or vice versa.  

(c) All current employees who have not received such training shall be trained within one  
year of the effective date of the PREA standards, and the agency shall provide each employee  
with refresher training every two years to ensure that all employees know the agency’s current  
sexual abuse and sexual harassment policies and procedures.  In years in which an employee  
does not receive refresher training, the agency shall provide refresher information on current  
sexual abuse and sexual harassment policies.  

(d) The agency shall document, through employee signature or electronic verification,  
that employees understand the training they have received.  

§ 115.332 Volunteer  and  co  rntracto training.  

(a) The agency shall ensure that all volunteers and contractors who have contact with  
residents have been trained on their responsibilities under the agency’s sexual abuse and sexual  
harassment prevention, detection, and response policies and procedures.  

(b) The level and type of training provided to volunteers and contractors shall be based  
on the services they provide and level of contact they have with residents, but all volunteers and  
contractors who have contact with residents shall be notified ofthe agency’s zero-tolerance  
policy regarding sexual abuse and sexual harassment and informed how to report such incidents.  

(c) The agency shall maintain documentation confirming that volunteers and contractors  
understand the training they have received.  

§ 115.333 Resident  education.  

(a) During the intake process, residents shall receive information explaining, in an age  
appropriate fashion, the agency’s zero tolerance policy regarding sexual abuse and sexual  
harassment and how to report incidents or suspicions of sexual abuse or sexual harassment.  

(b) Within 10 days of intake, the agency shall provide comprehensive age-appropriate  
education to residents either in person or through video regarding their rights to be free from  
sexual abuse and sexual harassment and to be free from retaliation for reporting such incidents,  
and regarding agency policies and procedures for responding to such incidents.  
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(c) Current residents who have not received such education shall be educated within one  
year of the effective date of the PREA standards, and shall receive education upon transfer to a  
different facility to the extent that the policies and procedures ofthe resident’s new facility differ  
from those of the previous facility.  

(d) The agency shall provide resident education in formats accessible to all residents,  
including those who are limited English proficient, deaf, visually impaired, or otherwise  
disabled, as well as to residents who have limited reading skills.  

(e) The agency shall maintain documentation of resident participation in these education  
sessions.  

(f) In addition to providing such education, the agency shall ensure that key information  
is continuously and readily available or visible to residents through posters, resident handbooks,  
or other written formats.  

§ 115.334 Specialized  training:  Investigations.  

(a) In addition to the general training provided to all employees pursuant to § 115.331,  
the agency shall ensure that, to the extent the agency itself conducts sexual abuse investigations,  
its investigators have received training in conducting such investigations in confinement settings.  

(b) Specialized training shall include techniques for interviewing juvenile sexual abuse  
victims, proper use of Miranda  and Garrity warnings, sexual abuse evidence collection in  
confinement settings, and the criteria and evidence required to substantiate a case for  
administrative action or prosecution referral.  

(c) The agency shall maintain documentation that agency investigators have completed  
the required specialized training in conducting sexual abuse investigations.  

(d) Any State entity or Department of Justice component that investigates sexual abuse in  
juvenile confinement settings shall provide such training to its agents and investigators who  
conduct such investigations.  

§ 115.335 Specialized  training:  Medical  and  mental health  care.  

(a) The agency shall ensure that all full- and part-time medical and mental health care  
practitioners who work regularly in its facilities have been trained in:  

(1) How to detect and assess signs of sexual abuse and sexual harassment;  
(2) How to preserve physical evidence of sexual abuse;  
(3) How to respond effectively and professionally to juvenile victims of sexual abuse and  

sexual harassment; and  
(4) How and to whom to report allegations or suspicions of sexual abuse and sexual  

harassment.  
(b) If medical staff employed by the agency conduct forensic examinations, such medical  

staff shall receive the appropriate training to conduct such examinations.  
(c) The agency shall maintain documentation that medical and mental health practitioners  

have received the training referenced in this standard either from the agency or elsewhere.  
(d)  Medical and mental health care practitioners shall also receive the training mandated  

for employees under § 115.331 or for contractors and volunteers under § 115.332, depending  
upon the practitioner’s status at the agency.  
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Screening fo Risk  f Sexual Victimizatio and Abusiveness  r o  n  

§ 115.341 Obtaining information  mfro  residents.  

(a) Within 72 hours ofthe resident’s arrival at the facility and periodically throughout a  
resident’s confinement, the agency shall obtain and use information about each resident’s  
personal history and behavior to reduce the risk of sexual abuse by or upon a resident.  

(b) Such assessments shall be conducted using an objective screening instrument.  
(c) At a minimum, the agency shall attempt to ascertain information about:  
(1) Prior sexual victimization or abusiveness;  
(2) Any gender nonconforming appearance or manner or identification as lesbian, gay,  

bisexual, transgender, or intersex, and whether the resident may therefore be vulnerable to sexual  
abuse;  

(3) Current charges and offense history;  
(4) Age;  
(5) Level of emotional and cognitive development;  
(6) Physical size and stature;  
(7) Mental illness or mental disabilities;  
(8) Intellectual or developmental disabilities;  
(9) Physical disabilities;  
(10) The resident’s own perception ofvulnerability; and  
(11) Any other specific information about individual residents that may indicate  

heightened needs for supervision, additional safety precautions, or separation from certain other  
residents.  

(d) This information shall be ascertained through conversations with the resident during  
the intake process and medical and mental health screenings; during classification assessments;  
and by reviewing court records, case files, facility behavioral records, and other relevant  
documentation from the resident’s files.  

(e) The agency shall implement appropriate controls on the dissemination within the  
facility of responses to questions asked pursuant to this standard in order to ensure that sensitive  
information is not exploited to the resident’s detriment by staffor other residents.  

§ 115.342 Placement  o  using,  bed,  pro  n,  and  rk  f residents  in  ho  gram,  educatio  wo  
assignments.  

(a) The agency shall use all information obtained pursuant to § 115.341 and subsequently  
to make housing, bed, program, education, and work assignments for residents with the goal of  
keeping all residents safe and free from sexual abuse.  

(b) R  as  last resort when less restrictive  esidents may be isolated from others only  a  
measures are inadequate to keep them and other residents safe, and then only until an alternative  
means of keeping all residents safe can be arranged.  During any period of isolation, agencies  
shall not deny residents daily large-muscle exercise and any legally required educational  
programming or  esidents in isolation shall receive daily visits from  special education services.  R  
a medical or mental health care clinician.  R  access to other programs and  esidents shall also have  
work opportunities to the extent possible.  
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(c) Lesbian, gay, bisexual, transgender, or intersex residents shall not be placed in  
particular housing, bed, or other assignments solely on the basis of such identification or status,  
nor shall agencies consider lesbian, gay, bisexual, transgender, or intersex identification or status  
as an indicator of likelihood of being sexually abusive.  

(d) In deciding whether to assign a transgender or intersex resident to a facility for male  
or female residents, and in making other housing and programming assignments, the agency  
shall consider on a case-by-case basis whether a placement would ensure the resident’s health  
and safety, and whether the placement would present management or security problems.  

(e) Placement and programming assignments for each transgender or intersex resident  
shall be reassessed at least twice each year to review any threats to safety experienced by the  
resident.  

(f) A transgender or intersex resident’s own views with respect to his or her own safety  
shall be given serious consideration.  

(g) Transgender and intersex residents shall be given the opportunity to shower separately  
from other residents.  

(h) If a resident is isolated pursuant to paragraph (b) of this section, the facility shall  
clearly document:  

(1) The basis for the facility’s concern for the resident’s safety; and  
(2) The reason why no alternative means of separation can be arranged.  
(i) Every 30 days, the facility shall afford each resident described in paragraph (h) of this  

section a review to determine whether there is a continuing need for separation from the general  
population.  

§ 115.343 Reserved.  

Reporting  

§ 115.351 Resident  reporting.  

(a) The agency shall provide multiple internal ways for residents to privately report  
sexual abuse and sexual harassment, retaliation by other residents or staff for reporting sexual  
abuse and sexual harassment, and staff neglect or violation of responsibilities that may have  
contributed to such incidents.  

(b) The agency shall also provide at least one way for residents to report abuse or  
harassment to a public or private entity or office that is not part of the agency and that is able to  
receive and immediately forward resident reports of sexual abuse and sexual harassment to  
agency officials, allowing the resident to  esidents detained  remain anonymous upon request.  R  
solely for civil immigration purposes shall be provided information on how to contact relevant  
consular officials and relevant officials at the Department of Homeland Security.  

(c) Staff shall accept reports made verbally, in writing, anonymously, and from third  
parties and shall promptly document any verbal reports.  

(d) The facility shall provide residents with access to tools necessary to make a written  
report.  

(e) The agency shall provide a method for staff to privately report sexual abuse and  
sexual harassment of residents.  
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§ 115.352 Exhaustion of administrative  remedies.  

(a) An agency shall be exempt from this standard if it does not have administrative  
procedures to address resident grievances regarding sexual abuse.  

(b)(1) The agency shall not impose a time limit on when a resident may submit a  
grievance regarding an allegation of sexual abuse.  

(2) The agency may apply otherwise-applicable time limits on any portion of a grievance  
that does not allege an incident of sexual abuse.  

(3) The agency shall not require a resident to use any informal grievance process, or to  
otherwise attempt to resolve with staff, an alleged incident of sexual abuse.  

(4) Nothing in this section shall restrict the agency’s ability to defend against a lawsuit  
filed by a resident on the ground that the applicable statute of limitations has expired.  

(c) The agency shall ensure that  
(1) A resident who alleges sexual abuse may submit a grievance without submitting it to  

a staff member who is the subject of the complaint, and  
(2)  Such grievance is not referred to a staff member who is the subject of the complaint.  
(d)(1) The agency shall issue a final agency decision on the merits of any portion of a  

grievance alleging sexual abuse within 90 days of the initial filing of the grievance.  
(2) Computation of the 90-day time period shall not include time consumed by residents  

in preparing any administrative appeal.  
(3) The agency may claim an extension of time to respond, of up to 70 days, if the normal  

time period for response is insufficient to make an appropriate decision.  The agency shall notify  
the resident in writing of any such extension and provide a date by which a decision will be  
made.  

(4) At any level of the administrative process, including the final level, if the resident  
does not receive a response within the time allotted for reply, including any properly noticed  
extension, the resident may consider the absence of a response to be a denial at that level.  

(e)(1) Third parties, including fellow residents, staff members, family members,  
attorneys, and outside advocates, shall be permitted to assist residents in filing requests for  
administrative remedies relating to allegations of sexual abuse, and shall also be permitted to file  
such requests on behalf of residents.  

(2) If a third party, other than a parent or legal guardian, files such a request on behalf of  
a resident, the facility may require as a condition of processing the request that the alleged victim  
agree to have the request filed on his or her behalf, and may also require the alleged victim to  
personally pursue any subsequent steps in the administrative remedy process.  

(3) If the resident declines to have the request processed on his or her behalf, the agency  
shall document the resident’s decision.  

(4) A parent or legal guardian of a juvenile shall be allowed to file a grievance regarding  
allegations of sexual abuse, including appeals, on behalf of such juvenile.  Such a grievance shall  
not be conditioned upon the juvenile agreeing to have the request filed on his or her behalf.  

(f)(1) The agency shall establish procedures for the filing of an emergency grievance  
alleging that a resident is subject to a substantial risk of imminent sexual abuse.  

(2) After receiving an emergency grievance alleging a resident is subject to a substantial  
risk of imminent sexual abuse, the agency shall immediately forward the grievance (or any  
portion thereof that alleges the substantial risk of imminent sexual abuse) to a level of review at  
which immediate corrective action may be taken, shall provide an initial response within 48  
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hours, and shall issue a final agency decision within 5 calendar days.  The initial response and  
final agency decision shall document the agency’s determination whether the resident is in  
substantial risk of imminent sexual abuse and the action taken in response to the emergency  
grievance.  

(g) The agency may discipline a resident for filing a grievance related to alleged sexual  
abuse only where the agency demonstrates that the resident filed the grievance in bad faith.  

§ 115.353 Resident  access  o  rt  n.  to utside  suppo services  and legal  representatio  

(a) The facility shall provide residents with access to outside victim advocates for  
emotional support services related to sexual abuse, by providing, posting, or otherwise making  
accessible mailing addresses and telephone numbers, including toll free hotline numbers where  
available, of local, State, or national victim advocacy or rape crisis organizations, and, for  
persons detained solely for civil immigration purposes, immigrant services agencies.  The facility  
shall enable reasonable communication between residents and these organizations and agencies,  
in as confidential a manner as possible.  

(b) The facility shall inform residents, prior to giving them access, of the extent to which  
such communications will be monitored and the extent to which reports of abuse will be  
forwarded to authorities in accordance with mandatory reporting laws.  

(c) The agency shall maintain or attempt to enter into memoranda of understanding or  
other agreements with community service providers that are able to provide residents with  
confidential emotional support services related to sexual abuse.  The agency shall maintain  
copies of agreements or documentation showing attempts to enter into such agreements.  

(d) The facility shall also provide residents with reasonable and confidential access to  
their attorneys or other legal representation and reasonable access to parents or legal guardians.  

§ 115.354 Third-party  reporting.  

The agency shall establish a method to receive third-party reports of sexual abuse and  
sexual harassment and shall distribute publicly information on how to report sexual abuse and  
sexual harassment on behalf of a resident.  

Official Response  Fo  wing  a Resident  Repo  llo  rt  

§ 115.361 Staff  and  agency  reporting duties.  

(a) The agency shall require all staff to report immediately and according to agency  
policy any knowledge, suspicion, or information they receive regarding an incident of sexual  
abuse or sexual harassment that occurred in a facility, whether or not it is part of the agency;  
retaliation against residents or staff who reported such an incident; and any staff neglect or  
violation of responsibilities that may have contributed to an incident or retaliation.  

(b) The agency shall also require all staff to comply with any applicable mandatory child  
abuse reporting laws.  

(c) Apart from reporting to designated supervisors or officials and designated State or  
local services agencies, staff shall be prohibited from revealing any information related to a  
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sexual abuse report to anyone other than to the extent necessary, as specified in agency policy, to  
make treatment, investigation, and other security and management decisions.  

(d)(1) Medical and mental health practitioners shall be required to report sexual abuse to  
designated supervisors and officials pursuant to paragraph (a) of this section, as well as to the  
designated State or local services agency where required by mandatory reporting laws.  

(2) Such practitioners shall be required to inform residents at the initiation of services of  
their duty to report and the limitations of confidentiality.  

(e)(1) Upon receiving any allegation of sexual abuse, the facility head or his or her  
designee shall promptly report the allegation to the appropriate agency office and to the alleged  
victim’s parents or legal guardians, unless the facility has official documentation showing the  
parents or legal guardians should not be notified.  

(2) If the alleged victim is under the guardianship of the child welfare system, the report  
shall be made to the alleged victim’s caseworker instead of the parents or legal guardians.  

(3) If a juvenile court retains jurisdiction over the alleged victim, the facility head or  
designee shall also report the allegation to the juvenile’s attorney or other legal representative of  
record within 14 days of receiving the allegation.  

(f) The facility shall report all allegations of sexual abuse and sexual harassment,  
including third-party and anonymous reports, to the facility’s designated investigators.  

§ 115.362 Agency pro  ntectio duties.  

When an agency learns that a resident is subject to a substantial risk of imminent sexual  
abuse, it shall take immediate action to protect the resident.  

§ 115.363 Repo  to ther  confinement  facilities.  rting  o  

(a) Upon receiving an allegation that a resident was sexually abused while confined at  
another facility, the head of the facility that received the allegation shall notify the head of the  
facility or appropriate office of the agency where the alleged abuse occurred and shall also notify  
the appropriate investigative agency.  

(b) Such notification shall be provided as soon as possible, but no later than 72 hours  
after receiving the allegation.  

(c) The agency shall document that it has provided such notification.  
(d) The facility head or agency office that receives such notification shall ensure that the  

allegation is investigated in accordance with these standards.  

§ 115.364 Staff first  responder  duties.  

(a) Upon learning of an allegation that a resident was sexually abused, the first staff  
member to respond to the report shall be required to:  

(1) Separate the alleged victim and abuser;  
(2) Preserve and protect any crime scene until appropriate steps can be taken to collect  

any evidence;  
(3) If the abuse occurred within a time period that still allows for the collection of  

physical evidence, request that the alleged victim not take any actions that could destroy physical  
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evidence, including, as appropriate, washing, brushing teeth, changing clothes, urinating, 
defecating, smoking, drinking, or eating; and 

(4) If the abuse occurred within a time period that still allows for the collection of 
physical evidence, ensure that the alleged abuser does not take any actions that could destroy 
physical evidence, including, as appropriate, washing, brushing teeth, changing clothes, 
urinating, defecating, smoking, drinking, or eating. 

(b) If the first staff responder is not a security staff member, the responder shall be 
required to request that the alleged victim not take any actions that could destroy physical 
evidence, and then notify security staff. 

§ 115.365 C o  nse.rdinated respo  

The facility shall develop a written institutional plan to coordinate actions taken in 
response to an incident of sexual abuse among staff first responders, medical and mental health 
practitioners, investigators, and facility leadership. 

§ 115.366 Preservation o  to  tect m ntactf ability pro  residents fro  co  with abusers. 

(a) Neither the agency nor any other governmental entity responsible for collective 
bargaining on the agency’s behalf shall enter into or renew any collective bargaining agreement 
or other agreement that limits the agency’s ability to remove alleged staffsexual abusers from 
contact with residents pending the outcome of an investigation or of a determination of whether 
and to what extent discipline is warranted. 

(b) Nothing in this standard shall restrict the entering into or renewal of agreements that 
govern: 

(1) The conduct of the disciplinary process, as long as such agreements are not 
inconsistent with the provisions of §§ 115.372 and 115.376; or 

(2) Whether a no-contact assignment that is imposed pending the outcome of an 
investigation shall be expunged from or retained in the staff member’s personnel file following a 
determination that the allegation of sexual abuse is not substantiated. 

§ 115.367 Agency pro  n n.tectio against retaliatio  

(a) The agency shall establish a policy to protect all residents and staff who report sexual 
abuse or sexual harassment or cooperate with sexual abuse or sexual harassment investigations 
from retaliation by other residents or staff and shall designate which staff members or 
departments are charged with monitoring retaliation. 

(b) The agency shall employ multiple protection measures, such as housing changes or 
transfers for resident victims or abusers, removal of alleged staff or resident abusers from contact 
with victims, and emotional support services for residents or staff who fear retaliation for 
reporting sexual abuse or sexual harassment or for cooperating with investigations. 

(c) For at least 90 days following a report of sexual abuse, the agency shall monitor the 
conduct or treatment of residents or staff who reported the sexual abuse and of residents who 
were reported to have suffered sexual abuse to see if there are changes that may suggest possible 
retaliation by residents or staff, and shall act promptly to remedy any such retaliation. Items the 
agency should monitor include any resident disciplinary reports, housing, or program changes, or 
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negative performance reviews or reassignments of staff.  The agency shall continue such  
monitoring beyond 90 days if the initial monitoring indicates a continuing need.  

(d) In the case of residents, such monitoring shall also include periodic status checks.  
(e) If any other individual who cooperates with an investigation expresses a fear of  

retaliation, the agency shall take appropriate measures to protect that individual against  
retaliation.  

(f) An agency’s obligation to monitor shall terminate if the agency determines that the  
allegation is unfounded.  

§ 115.368 Po  n  tective  custody.  st-allegatio pro  

Any use of segregated housing to protect a resident who is alleged to have suffered  
sexual abuse shall be subject to the requirements of § 115.342.  

Investigations  

§ 115.371 Criminal  and  administrative  agency investigations.  

(a) When the agency conducts its own investigations into allegations of sexual abuse and  
sexual harassment, it shall do so promptly, thoroughly, and objectively for all allegations,  
including third-party and anonymous reports.  

(b) Where sexual abuse is alleged, the agency shall use investigators who have received  
special training in sexual abuse investigations involving juvenile victims pursuant to § 115.334.  

(c) Investigators shall gather and preserve direct and circumstantial evidence, including  
any available physical and DNA evidence and any available electronic monitoring data; shall  
interview alleged victims, suspected perpetrators, and witnesses; and shall review prior  
complaints and reports of sexual abuse involving the suspected perpetrator.  

(d) The agency shall not terminate an investigation solely because the source of the  
allegation recants the allegation.  

(e) When the quality of evidence appears to support criminal prosecution, the agency  
shall conduct compelled interviews only after consulting with prosecutors as to whether  
compelled interviews may be an obstacle for subsequent criminal prosecution.  

(f) The credibility of an alleged victim, suspect, or witness shall be assessed on an  
individual basis and shall not be determined by the person’s status as resident or staff.  No  
agency shall require a resident who alleges sexual abuse to submit to a polygraph examination or  
other truth-telling device as a condition for proceeding with the investigation of such an  
allegation.  

(g) Administrative investigations:  
(1) Shall include an effort to determine whether staff actions or failures to act contributed  

to the abuse; and  
(2) Shall be documented in written reports that include a description of the physical and  

testimonial evidence, the reasoning behind credibility assessments, and investigative facts and  
findings.  

(h) Criminal investigations shall be documented in a written report that contains a  
thorough description of physical, testimonial, and documentary evidence and attaches copies of  
all documentary evidence where feasible.  
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(i) Substantiated allegations of conduct that appears to be criminal shall be referred for  
prosecution.  

(j) The agency shall retain all written reports referenced in paragraphs (g) and (h) of this  
section for as long as the alleged abuser is incarcerated or employed by the agency, plus five  
years, unless the abuse was committed by a juvenile resident and applicable law requires a  
shorter period of retention.  

(k) The departure of the alleged abuser or victim from the employment or control of the  
facility or agency shall not provide a basis for terminating an investigation.  

(l) Any State entity or Department of Justice component that conducts such investigations  
shall do so pursuant to the above requirements.  

(m) When outside agencies investigate sexual abuse, the facility shall cooperate with  
outside investigators and shall endeavor to remain informed about the progress of the  
investigation.  

§ 115.372 Evidentiary  standard for administrative  investigations.  

The agency shall impose no standard higher than a preponderance of the evidence in  
determining whether allegations of sexual abuse or sexual harassment are substantiated.  

§ 115.373 Reporting  to residents.  

(a) Following an investigation into a resident’s allegation ofsexual abuse suffered in an  
agency facility, the agency shall inform the resident as to whether the allegation has been  
determined to be substantiated, unsubstantiated, or unfounded.  

(b) If the agency did not conduct the investigation, it shall request the relevant  
information from the investigative agency in order to inform the resident.  

(c) Following a resident’s allegation that a staffmember has committed sexual abuse  
against the resident, the agency shall subsequently inform the resident (unless the agency has  
determined that the allegation is unfounded) whenever:  

(1) The staffmember is no longer posted within the resident’s unit;  
(2) The staff member is no longer employed at the facility;  
(3) The agency learns that the staff member has been indicted on a charge related to  

sexual abuse within the facility; or  
(4) The agency learns that the staff member has been convicted on a charge related to  

sexual abuse within the facility.  
(d) Following a resident’s allegation that he or she has been sexually abused by another  

resident, the agency shall subsequently inform the alleged victim whenever:  
(1) The agency learns that the alleged abuser has been indicted on a charge related to  

sexual abuse within the facility; or  
(2) The agency learns that the alleged abuser has been convicted on a charge related to  

sexual abuse within the facility.  
(e) All such notifications or attempted notifications shall be documented.  
(f) An agency’s obligation to report under this standard shall terminate ifthe resident is  

released from the agency’s custody.  

Discipline  
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§ 115.376 Disciplinary  sanctio  fo staff.  ns  r  

(a) Staff shall be subject to disciplinary sanctions up to and including termination for  
violating agency sexual abuse or sexual harassment policies.  

(b) Termination shall be the presumptive disciplinary sanction for staff who have  
engaged in sexual abuse.  

(c) Disciplinary sanctions for violations of agency policies relating to sexual abuse or  
sexual harassment (other than actually engaging in sexual abuse) shall be commensurate with the  
nature and circumstances ofthe acts committed, the staffmember’s disciplinary history, and the  
sanctions imposed for comparable offenses by other staff with similar histories.  

(d) All terminations for violations of agency sexual abuse or sexual harassment policies,  
or resignations by staff who would have been terminated if not for their resignation, shall be  
reported to law enforcement agencies, unless the activity was clearly not criminal, and to any  
relevant licensing bodies.  

§ 115.377 Co  n  r  ntracto  and  lunteers.  rrective  actio fo co  rs  vo  

(a) Any contractor or volunteer who engages in sexual abuse shall be prohibited from  
contact with residents and shall be reported to law enforcement agencies, unless the activity was  
clearly not criminal, and to relevant licensing bodies.  

(b) The facility shall take appropriate remedial measures, and shall consider whether to  
prohibit further contact with residents, in the case of any other violation of agency sexual abuse  
or sexual harassment policies by a contractor or volunteer.  

§ 115.378 Interventio  and disciplinary  sanctio  fo residents.  ns  ns  r  
(a) A resident may be subject to disciplinary sanctions only pursuant to a formal  

disciplinary process following an administrative finding that the resident engaged in resident-on-
resident sexual abuse or following a criminal finding of guilt for resident-on-resident sexual  
abuse.  

(b) Any disciplinary sanctions shall be commensurate with the nature and circumstances  
ofthe abuse committed, the resident’s disciplinary history, and the sanctions imposed for  
comparable offenses by other residents with similar histories.  In the event a disciplinary  
sanction results in the isolation of a resident, agencies shall not deny the resident daily large-
muscle exercise or access to any legally required educational programming or special education  
services.  R  a  or mental health care  esidents in isolation shall receive daily visits from  medical  
clinician.  R  access  other programs and work opportunities to the  esidents shall also have  to  
extent possible.  

(c) The disciplinary process shall consider whether a resident’s mental disabilities or  
mental illness contributed to his or her behavior when determining what type of sanction, if any,  
should be imposed.  

(d) If the facility offers therapy, counseling, or other interventions designed to address  
and correct underlying reasons or motivations for the abuse, the facility shall consider whether to  
offer the offending resident participation in such interventions.  The agency may require  
participation in such interventions as a condition of access to any rewards-based behavior  
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management system or other behavior-based incentives, but not as a condition to access to  
general programming or education.  

(e) The agency may discipline a resident for sexual contact with staff only upon a finding  
that the staff member did not consent to such contact.  

(f) For the purpose of disciplinary action, a report of sexual abuse made in good faith  
based upon a reasonable belief that the alleged conduct occurred shall not constitute falsely  
reporting an incident or lying, even if an investigation does not establish evidence sufficient to  
substantiate the allegation.  

(g) An agency may, in its discretion, prohibit all sexual activity between residents and  
may discipline residents for such activity.  An agency may not, however, deem such activity to  
constitute sexual abuse if it determines that the activity is not coerced.  

Medical  and Mental Care  

§ 115.381 Medical  and  mental health  screenings; history  of  sexual  abuse.  

(a) If the screening pursuant to § 115.341 indicates that a resident has experienced prior  
sexual victimization, whether it occurred in an institutional setting or in the community, staff  
shall ensure that the resident is offered a follow-up meeting with a medical or mental health  
practitioner within 14 days of the intake screening.  

(b) If the screening pursuant to § 115.341 indicates that a resident has previously  
perpetrated sexual abuse, whether it occurred in an institutional setting or in the community, staff  
shall ensure that the resident is offered a follow-up meeting with a mental health practitioner  
within 14 days of the intake screening.  

(c) Any information related to sexual victimization or abusiveness that occurred in an  
institutional setting shall be strictly limited to medical and mental health practitioners and other  
staff, as necessary, to inform treatment plans and security and management decisions, including  
housing, bed, work, education, and program assignments, or as otherwise required by Federal,  
State, or local law.  

(d) Medical and mental health practitioners shall obtain informed consent from residents  
before reporting information about prior sexual victimization that did not occur in an institutional  
setting, unless the resident is under the age of 18.  

§ 115.382 Access  to emergency  medical  and  mental health  services.  

(a) R  access  emergency  esident victims of sexual abuse shall receive timely, unimpeded  to  
medical treatment and crisis intervention services, the nature and scope of which are determined  
by medical and mental health practitioners according to their professional judgment.  

(b) If no qualified medical or mental health practitioners are on duty at the time a report  
of recent abuse is made, staff first responders shall take preliminary steps to protect the victim  
pursuant to § 115.362 and shall immediately notify the appropriate medical and mental health  
practitioners.  

(c) Resident victims of sexual abuse while incarcerated shall be offered timely  
information about and timely access to emergency contraception and sexually transmitted  
infections prophylaxis, in accordance with professionally accepted standards of care, where  
medically appropriate.  
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(d) Treatment services shall be provided to the victim without financial cost and  
regardless of whether the victim names the abuser or cooperates with any investigation arising  
out of the incident.  

§ 115.383 Ongoing  medical  and  mental health  care  rfo sexual  abuse  victims  and  abusers.  

(a) The facility shall offer medical and mental health evaluation and, as appropriate,  
treatment to all residents who have been victimized by sexual abuse in any prison, jail, lockup, or  
juvenile facility.  

(b) The evaluation and treatment of such victims shall include, as appropriate, follow-up  
services, treatment plans, and, when necessary, referrals for continued care following their  
transfer to, or placement in, other facilities, or their release from custody.  

(c) The facility shall provide such victims with medical and mental health services  
consistent with the community level of care.  

(d) Resident victims of sexually abusive vaginal penetration while incarcerated shall be  
offered pregnancy tests.  

(e) If pregnancy results from conduct specified in paragraph (d) of this section, such  
victims shall receive timely and comprehensive information about and timely access to all lawful  
pregnancy-related medical services.  

(f) Resident victims of sexual abuse while incarcerated shall be offered tests for sexually  
transmitted infections as medically appropriate.  

(g) Treatment services shall be provided to the victim without financial cost and  
regardless of whether the victim names the abuser or cooperates with any investigation arising  
out of the incident.  

(h) The facility shall attempt to conduct a mental health evaluation of all known resident-
on-resident abusers within 60 days of learning of such abuse history and offer treatment when  
deemed appropriate by mental health practitioners.  

Data  Co  nllectio and Review  

§ 115.386 Sexual  abuse  incident  reviews.  

(a) The facility shall conduct a sexual abuse incident review at the conclusion of every  
sexual abuse investigation, including where the allegation has not been substantiated, unless the  
allegation has been determined to be unfounded.  

(b) Such review shall ordinarily occur within 30 days of the conclusion of the  
investigation.  

(c) The review team shall include upper-level management officials, with input from line  
supervisors, investigators, and medical or mental health practitioners.  

(d) The review team shall:  
(1) Consider whether the allegation or investigation indicates a need to change policy or  

practice to better prevent, detect, or respond to sexual abuse;  
(2) Consider whether the incident or allegation was motivated by race; ethnicity; gender  

identity; lesbian, gay, bisexual, transgender, or intersex identification, status, or perceived status;  
or, gang affiliation; or was motivated or otherwise caused by other group dynamics at the  
facility;  

264  

Document  ID:  0.7.954.20714-000002  20200402-0000615  



 

             

        

            
          

    

             
           


            
          

      

   

              

            


            
             


              

    

             

         


            

          

              

         

      

              

             


    
   
        
              


      
             


               

  
              


               
            


                 

    

      

  

(3) Examine the area in the facility where the incident allegedly occurred to assess  
whether physical barriers in the area may enable abuse;  

(4) Assess the adequacy of staffing levels in that area during different shifts;  
(5) Assess whether monitoring technology should be deployed or augmented to  

supplement supervision by staff; and  
(6) Prepare a report of its findings, including but not necessarily limited to determinations  

made pursuant to paragraphs (d)(1)-(d)(5) of this section, and any recommendations for  
improvement and submit such report to  EA compliance manager.  the facility head and PR  

(e) The facility shall implement the recommendations for improvement, or shall  
document its reasons for not doing so.  

§ 115.387 Data  co  n.llectio  

(a) The agency shall collect accurate, uniform data for every allegation of sexual abuse at  
facilities under its direct control using a standardized instrument and set of definitions.  

(b) The agency shall aggregate the incident-based sexual abuse data at least annually.  
(c) The incident-based data collected shall include, at a minimum, the data necessary to  

answer all questions from the most recent version of the Survey of Sexual Violence conducted  
by the Department of Justice.  

(d) The agency shall maintain, review, and collect data as needed from all available  
incident-based documents, including reports, investigation files, and sexual abuse incident  
reviews.  

(e) The agency also shall obtain incident-based and aggregated data from every private  
facility with which it contracts for the confinement of its residents.  

(f) Upon request, the agency shall provide all such data from the previous calendar year  
to the Department of Justice no later than June 30.  

§ 115.388 Data  review  fo co  n.  r  rrective  actio  

(a) The agency shall review data collected and aggregated pursuant to § 115.387 in order  
to assess and improve the effectiveness of its sexual abuse prevention, detection, and response  
policies, practices, and training, including:  

(1) Identifying problem areas;  
(2) Taking corrective action on an ongoing basis; and  
(3) Preparing an annual report of its findings and corrective actions for each facility, as  

well as the agency as a whole.  
(b) Such report shall include a comparison ofthe current year’s data and corrective  

actions with those from prior years and shall provide an assessment ofthe agency’s progress in  
addressing sexual abuse.  

(c) The agency’s report shall be approved by the agency head and made readily available  
to the public through its website or, if it does not have one, through other means.  

(d) The agency may redact specific material from the reports when publication would  
present a clear and specific threat to the safety and security of a facility, but must indicate the  
nature of the material redacted.  

§ 115.389 Data  sto  n,  and destructio  rage,  publicatio  n.  
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(a) The agency shall ensure that data collected pursuant to § 115.387 are securely  
retained.  

(b) The agency shall make all aggregated sexual abuse data, from facilities under its  
direct control and private facilities with which it contracts, readily available to the public at least  
annually through its website or, if it does not have one, through other means.  

(c) Before making aggregated sexual abuse data publicly available, the agency shall  
remove all personal identifiers.  

(d) The agency shall maintain sexual abuse data collected pursuant to § 115.387 for at  
least 10 years after the date of its initial collection unless Federal, State, or local law requires  
otherwise.  

Audits  

§ 115.393 Audits  of standards.  

The agency shall conduct audits pursuant to §§ 115.401  405.  

Subpart  E—Auditing  and Co  nrrective  Actio  

§ 115.401 Frequency  and  sco  ope  f audits.  

(a) During the three-year period starting on [INSERT DATE ONE YEAR PLUS 60  
DAYS AFTER DATE OF PUBLICATION IN THE FEDERAL REGISTER], and during  
each three-year period thereafter, the agency shall ensure that each facility operated by the  
agency, or by a private organization on behalf of the agency, is audited at least once.  

(b) During each one-year period starting on [INSERT DATE ONE YEAR PLUS 60  
DAYS AFTER DATE OF PUBLICATION IN THE FEDERAL REGISTER], the agency  
shall ensure that at least one-third of each facility type operated by the agency, or by a private  
organization on behalf of the agency, is audited.  

(c) The Department of Justice may send a recommendation to an agency for an expedited  
audit if the Department has reason to believe that a particular facility may be experiencing  
problems relating to sexual abuse.  The recommendation may also include referrals to resources  
that may assist the agency with PREA-related issues.  

(d) The Department of Justice shall develop and issue an audit instrument that will  
provide guidance on the conduct of and contents of the audit.  

(e) The agency shall bear the burden of demonstrating compliance with the standards.  
(f) The auditor shall review all relevant agency-wide policies, procedures, reports,  

internal and external audits, and accreditations for each facility type.  
(g) The audits shall review, at a minimum, a sampling of relevant documents and other  

records and information for the most recent one-year period.  
(h) The auditor shall have access to, and shall observe, all areas of the audited facilities.  
(i) The auditor shall be permitted to request and receive copies of any relevant documents  

(including electronically stored information).  
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(j) The auditor shall retain and preserve all documentation (including, e.g., video tapes  
and interview notes) relied upon in making audit determinations.  Such documentation shall be  
provided to the Department of Justice upon request.  

(k) The auditor shall interview a representative sample of inmates, residents, and  
detainees, and of staff, supervisors, and administrators.  

(l) The auditor shall review a sampling of any available videotapes and other  
electronically available data (e.g., Watchtour) that may be relevant to the provisions being  
audited.  

(m) The auditor shall be permitted to conduct private interviews with inmates, residents,  
and detainees.  

(n) Inmates, residents, and detainees shall be permitted to send confidential information  
or correspondence to the auditor in the same manner as if they were communicating with legal  
counsel.  

(o) Auditors shall attempt to communicate with community-based or victim advocates  
who may have insight into relevant conditions in the facility.  

§ 115.402 Auditor qualifications.  

(a) An audit shall be conducted by:  
(1) A member of a correctional monitoring body that is not part of, or under the authority  

of, the agency (but may be part of, or authorized by, the relevant State or local government);  
(2) A member ofan auditing entity such as an inspector general’s or ombudsperson’s  

office that is external to the agency; or  
(3) Other outside individuals with relevant experience.  
(b) All auditors shall be certified by the Department of Justice.  The Department of  

Justice shall develop and issue procedures regarding the certification process, which shall  
include training requirements.  

(c) No audit may be conducted by an auditor who has received financial compensation  
from the agency being audited (except for compensation received for conducting prior PREA  
audits) within the three years prior to the agency’s retention ofthe auditor.  

(d) The agency shall not employ, contract with, or otherwise financially compensate the  
auditor for three years subsequent to the agency’s retention ofthe auditor, with the exception of  
contracting for subsequent PREA audits.  

§ 115.403 Audit  co  and findings.  ntents  

(a) Each audit shall include a certification by the auditor that no conflict of interest exists  
with respect to his or her ability to conduct an audit of the agency under review.  

(b) Audit reports shall state whether agency-wide policies and procedures comply with  
relevant PREA standards.  

(c) For each PREA standard, the auditor shall determine whether the audited facility  
reaches one of the following findings: Exceeds Standard (substantially exceeds requirement of  
standard); Meets Standard (substantial compliance; complies in all material ways with the  
standard for the relevant review period); Does Not Meet Standard (requires corrective action).  
The audit summary shall indicate, among other things, the number of provisions the facility has  
achieved at each grade level.  
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(d) Audit reports shall describe the methodology, sampling sizes, and basis for the  
auditor’s conclusions with regard to each standard provision for each audited facility, and shall  
include recommendations for any required corrective action.  

(e) Auditors shall redact any personally identifiable inmate or staff information from their  
reports, but shall provide such information to the agency upon request, and may provide such  
information to the Department of Justice.  

(f) The agency shall ensure that the auditor’s final report is published on the agency’s  
website if it has one, or is otherwise made readily available to the public.  

§ 115.404 Audit  co  nrrective  actio plan.  

(a) A finding of“Does Not Meet Standard” with one or more standards shall trigger a  
180-day corrective action period.  

(b) The auditor and the agency shall jointly develop a corrective action plan to achieve  
compliance.  

(c) The auditor shall take necessary and appropriate steps to verify implementation of the  
corrective action plan, such as reviewing updated policies and procedures or re-inspecting  
portions of a facility.  

(d) After the 180-day corrective action period ends, the auditor shall issue a final  
determination as to whether the facility has achieved compliance with those standards requiring  
corrective action.  

(e) If the agency does not achieve compliance with each standard, it may (at its discretion  
and cost) request a subsequent audit once it believes that is has achieved compliance.  

§ 115.405 Audit  appeals.  

(a) An agency may lodge an appeal with the Department of Justice regarding any specific  
audit finding that it believes to be incorrect.  Such appeal must be lodged within 90 days of the  
auditor’s final determination.  

(b) If the Department determines that the agency has stated good cause for a re-
evaluation, the agency may commission a re-audit by an auditor mutually agreed upon by the  
Department and the agency.  The agency shall bear the costs of this re-audit.  

(c) The findings of the re-audit shall be considered final.  

Subpart  F—State  Compliance  

§ 115.501 State  determination and  certificatio o  co  n  f full  mpliance.  

(a) In determining pursuant to 42 U.S.C. 15607(c)(2) whether the State is in full  
compliance with the PREA standards, the Governor shall consider the results of the most recent  
agency audits.  

(b) The Governor’s certification shall apply to all facilities in the State under the  
operational control ofthe State’s executive branch, including facilities operated by private  
entities on behalfofthe State’s executive branch.  
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Hinchman, Robert (OLP) 

From: Hinchman, Robert {OLP) 

Sent: Tuesday, May 15, 2018 9:55 AM 

To: Jones, Kevin R {OLP); Gormsen, Eric T {OLP) 

Subject: FW: Transgender Offender Manual 

(b)(5) 

Bob 

From: Crytzer, Katherine (OLP) 
Sent: Tuesday, May15, 2018 8:39 AM 
To: Gormsen, Eric T {OLP} <egormsen@jmd.usdoj.gov>; Jones, Kevin R {OLP) <kjones@jmd.usdoj.gov>; 
Hinchman, Robert (OLP) <rhinchman@Jmd.usdoj.gov> 
Subject: RE: Transgender Offender Manual 

Duplicative Material - See Bates Stamp Page 20200402-0000349 
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Anderson, Jeffrey (OJP) 

From: Anderson, Jeffrey (OJP) 

Sent: Tuesday, May 15, 2018 9:48 AM 

To: Cutrona, Danielle (OAG); Barnett, Gary E. (OAG); Hamilton, Gene {OAG} 

Subject: Re: FYI: NYT reports fed prisons roll back rules protecting transgender people -
BJS cited 

{I've sent t his to OPA and OLA as well.) 

On May 15, 2018, at 9:44 AM, Anderson, Jeffrey {OJP) <Jeffrey.Anderson@ojp.usdoj.gov> wrote: 

Danielle, Gary~and Gene, 

Just FYI... 

Jeff 

Beg in forwarded message: 

From: "Wagner, Chuck (OJP)" <Charles.W.Wagner@ojp.usdoj .gov> 
Date: May 15, 2018 at 9:00:21 AM EDT 
To: "Anderson, Jeffrey (OJP)" <Jeffrey.Anderson@ojp.usdoj.gov>, "Mulrow, 
Jeri (OJP)" <Jeri .Mulrow@ojp.usdoj.gov>, "James, Doris (OJP)" 
<0oris.James@oip.usdoj.gov> 
Subject: FYI: NYT reports fed prisons roll back rules protecting 
transgender people - BJS cited 

Jeff, I will share this article late r t his morning. Wanted to flag for you first. 

Federal Prisons Rolf Back Rules Protecting Transgender 
People 
New York Times 
The statistics arm of the Justice Department, for its part, has 
propo,sed that it no longer collec t information about sexual 
orientation and gender identity from teenagers who take part in 
the National Crime Victimization Survey, which seeks to ... 

View article ... 
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Wu, Connie V. (ODAG) 

From: Wu, Connie V. (ODAG) 

Sent: Tuesday, May 15, 2018 9:45 AM 

To: Judi Garrett 

Subject:, RE: Transgender questions from the hill 

Sure, thank you. My number is below. 

CONNIEWU 
Counsel to the Deputy Attorney General 
Department of Justice 
O: (202} 305-0071 

C:~ 
Connie. V.Wu@usdoj.gov 

From: Judi Garrett (b )(6) 

Sent Tuesday, May15, 2018 9:42 AM 
To: Wu, Connie v. (OOAG) <cvwu@jmd.usdoj.goV> 
Subject: Re: Transgender questions from the hill 

I am in a meeting at 10, sorry. Would 1030 work? 

Sent from my Yerizon, Samsung Galaxy smartphone 

------- Original message--------
From: "Wu, Connie V. (ODAG)" <Connie.V.Wula:usdoj.gov> 
Date: 5/15/18 927 Ait\11 (GMT-05:00) 
To: Judi Garrett (b )( 6) 

Cc: Hugh Hurwitz (b)(6) 

Subject Re: Transgender questions from the hill 

>>> "Wu, Connie V. (ODAG)" 05/15/20 18 09:28 >>> 
I'll give you a call around 10 ifthat works. 

On May 15, 2018, at 09:05, Judi Garrett (b)(6) 1 wrote: 

Connfe, we are getting questions from the Hill (appropriators) through JMD regarding 
transgender inmates. I want to ensure vou are looped in. I don't want to answer questions without 
ODAG aporovaL obviously_ 
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<Shannon_LMunro@_usdoj_gov> 5.11112018 6:54 PM >>> 
Hi everyone, 
We just received the below questions from Senate CJS regarding BOP's policy on transgender inmates. If 
you can please get us responses next week, we'd really appreciate it. 
Have a great weekend! 
Article: 
The Trump Administration Jus1 Rolled Back Rules That Protect Transgender Prisoners 
The Bureau of Prisons is making the change after four Christian women sued. Read the full story 

• How many current BOP inmates are transgender and how many facilities are currently affected? 

• When will BOP start moving these inmates? 

• How does BOP plan to keep these inmates safe after they are moved into the facilities that correspond with 
their sex atbirth? 

• What is the cost for moving these inmates? 

Thanks, 

Shannon Munro 
Appropriations Liaison Officer 
Justice Management Division 
Department of Justice 
(202) 514-1857 
Shannon.L Munro@usdoj.gov 

Sentfrommy \'erizon, SamsungGal.ixy smartphone 
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Anderson, Jeffrey (OJP) 

From: Anderson, Jeffrey (OJP) 

Sent: Tuesday, May 15, 2018 9:34 AM 

To: Flores, Sarah Isgur {OPA); O'Malley, Devin (OPA) 

Subject: Fwd: FYI: NYT reports fed prisons roll back rules protecting transgender 
people - BJS cited 

Hi Sarah and Devin. 

Just FYI... 

Jeff 

Begin forwarded message: 

From: "Wagner, Chuck (OJP)" <Charles.W.Wagner@ojp.usdoi.gov> 
Date: May 15, 2018 at 9:00:21 AM EDT 
To: "Anderson, Jeffrey (OJP)" <Jeffrey.Anderson@ojp.usdoj.gov>, "Mulrow, Jeri (OJP)" 
<Jeri.Mulrow@ojp.usdoj.gov>, 0 James, Doris (OJP)'' <Doris .James@ojp.usdoj.gov> 
Subject: FYI: NYT reports fed prisons roll back rules protecting transgender people -
BJS cited 

Jeff, I will share this article later t his morning. Wanted to flag for you first. 

Federa l Prisons Roll Back Rules Protecting Transgender People 
New York Times 
The statistics arm of the Justice Department, for its part. has proposed that it 
no longer collect information about sexual orientation and gender identity from 

fllewYml Times teenagers who take part in the National Crime Victimization Surv-ey, which 
seeks to ... 

View article ... 
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Judi Garrett 

From: Judi Garrett 

Sent : Sunday, May 13, 2018 4:29 PM 

To: Wu, Connie V. (ODAG} 

Subject:. Re: FYITransgender story 

Oh WOW. We didn't catch those. Thanks. 

Sent from my verlzoh, Samsung Galaxy smartphone 

--Original message ---
From: "Wu, Connie V. {ODAG}" <Connie.V.Wu@usdoj.gov> 
Date: 5/13/18 4:14 PM (GMT-05:00) 
To: Judi Garrett (b )( 6) 

Subject: Re: FYI Transgender story 

>» "Wu, Connie V. (ODAG)" 05/13/2018 16:13 >>> 
It's also been covered by NYT and USA Today. 

On May 13, 2018, at 10:13, Judi Garrett (b)(6) wrote: 

-The Trump Administration Just Rolled Back 
Rules That Protect Transgender Prisoners 
The Bureau of Prisons is making the change after four evangelical Christian women in a Texas 
prison sued. 
Updated on May 12, 2018, 12:13:44 AM GMTPosted on May 11, 2018, 10:00:43 PM GMT 
Dominic Holden 
BJuFeed e s Deporter 
¾, (or>tributor I AFPJ Getty Images 
SillarePin 

The Trump administration on Friday rolled back rules that allowed transgender inmates to use 
facilities that match their gender identity, including cell blocks and bathrooms, thereby reversing 
course on an Obama administration effort to protect transgender prisoners from sexual abuse and 
assault. 
The Bureau of Prisons now "will use biological sex" to make initial determinations in the type of 
housing transgender inmates are assigned, according to a notice posted Friday evening that 
modifies the previous policy. 
"The designation to a facility of the inmate 's identified gender would be appropriate only in rare 
cases." tne new Transe:ender Offender Manual now savs. 
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While the policy says a transgender inmate's safety should be considered, officials also 
must "consider whether placement would threaten the management and security of the institution 
and/or pose a risk to other inmates in the institution." 
The policy apparently gives federal officials, for example, more leeway to place transgender women 
in cells alongside men - a circumstance that transgender advocates argue leaves transgender 
inmates vulnerable to violence and rape. 
The shift comes after four evangelical Christian women in a Texas prison sued in US District Court 
to challenge the Obama-era guidelines, and claimed sharing quarters with transgender women 
subjected them to dangerous conditions. 
Their c.omplaint alleged housing transgender women - whom it calls "men" - along with the 
general female population "creates a situation that incessantly violates the privacy of female 
inmates; endangers the physical and mental health of the female Plaintiffs and others, including 
prison staff; (and] increases the potential for rape." 
Their lawsuit took aim at regulationsestablished in 2012 to protect transgender inmates from 
violence under the Prison Rape Elimination Act and a guidance memo - issued days before Obama 
left office - on how to handle transgender inmates. The memo noted that transgender prisoners 
face an "increased risk of suicide, mental health issues and victimization." 
The rules said officials must give "serious consideration" to the wishes of transgender and intersex 
inmates when assigning facilities, while also instructing prison staff to "consider on a case-by-case 
basis whether a placement would ensure the inmate's health and safety, and whether the 
placement would present management or security problems." 
The policy said a transgender person's gender identity should a lso be taken into account when 
conducting searches, using pronouns, offering healthcare services, and supplying undergarments. 
The guidance also instructed officials to survey the transgender inmate population and issue an 
annual report on their condition. 
Under Trump, however, the Justice Department filed a brief last August in the Texas lawsuit that 
said it would "will evaluate the issues in this case and how the challenged regulation and policies 
apply to Plaintiffs." 
On Friday, having evaluated those issues, the Bureau of Prisons issued the guidelines that instruct 
officials to "use biological sex as the initial determination for designation" for screening, housing, 
and offering programming services, saying the policy is "consistent with maintaining security and 
good order in Federal prisons." 
The- new guidance also inserts the word "necessary" into a section of the manual on hormone and 
medical t reatment, indicating the agency will make determinations about what sort of hormone 
therapies and other gender transition services are required. 
Nancy Ayers, a spokesperson for the Bureau of Prisons, told Bu2zFeed News the policy considers 
the needs of transgender inmates and other inmates in accordance with the Prison Rape 
Elimination Act regulation. 
0 The manual now addresses and articulates the balance of safety needs of transgender inmates as 

well as other inmates, including those with histories of trauma, privacy concerns, etc., on a case-by
case basis," she said. 
The National Center for Transgender Equality, an advocacy group, condemned the move. 
"The extreme rates of physical and sexual violence faced by transgender people in our nation's 
prisons is a stain on the entire criminal justice system," said Mara Keisling, executive director of 
the NCTE. "Instead of leaving the existing policy alone, the administration is clearly prepared to 
encourage federal prisons to violate federal law and advance its own inhumane agenda." 

Dominic Holden is a political reporter for Buzzfeed News and is based in New York. 
Contact Dominic Holden at dominic.holden@buzzfeed.com . 
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W u, Connie V. (ODAG) 

From: Wu, Connie V. (ODAG) 

Sent : Sunday, May 13, 2018 4:11 PM 

To : Judi Garrett 

Subject:, Re: FYI Transgender story 

It's also been covered by NYT and USA Today. 

On May 13, 2018, at 10:13, Judi Garrett (b)(6) wrote: 

-The Trump Administration Just Rolled Back 
Rules That Protect Transgender Prisoners 
The Bureau of Prisons is making the change after four evangelical Christian women in a Texas 
prison sued. 
Updated on May 12, 2018, 12:13:44 AM GMTPosted on May 11, 2018, 10:00:43 PM GMT 
Dominic Holden 
8Jn:Feed Ne s Peporter 
.l.f Contributor I AFP I Getty Images 
51\arePin 

The Trump administration on Friday rolled back rules that allowed transgender inmates to use 
facilities that match their gender identity, including cell blocks and bathrooms, thereby reversing 
course on an Obama administration effort to protect transgender prisoners from sexual abuse and 
assault. 
The Bureal.l of Prisons now "will use biological sex'' to make initial determinations in the type of 
housing transgender inmates are assigned, according to a notice posted Friday evening that 
modifies the previous policy. 
"The designation to a facil ity of the inmate's identified gender would be appropriate only in rare 
cases," the new Transgender Offender Manual now says. 
While the policy says a transgender inmate's safety should be considered, officials also 
must "consider whether placement would threaten the management and security of the institution 
and/or pose a risk to other inmates in the institution." 
The policy apparently gives federal officials, for ex.ample, more leeway to place transgender women 
in cells alongside men - a circumstance that transgender advocates argue leaves transgender 
inmates vulnerable to violence and rape. 
The shift comes after four evangelica l Christian women in a Texas prison sued in US District Court 
to challenge the Obama-era guidelines, and claimed sharing quarters with transgender women 
subjected them to dangerous conditions. 
Their complaint alleged housing transgender women - whom it calls "men" - along with the 
general female population ,,creates a situation that incessantly violates the privacy of female 
inmates; endangers the physical and mental health of the female Plaintiffs and others, including 
prison staff; [ and] increases the potential for rape." 
Their lawsuit took aim at regulationsestablished in 2012 to protect transgender inmates from 
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violence under the t'nson Hape tlimmatton Act and a guidance memo - Issued days oerore uoama 
left office - on how to handle transgender inmates. The memo noted that transgender prisoners 
face an "increased risk of suicide, mental health issues and victimization." 
The rules said officials must give "serious consideration" to the wishes of transgender and intersex 
inmates when assigning facilities, while also instructing prison staff to "consider on a case-by-case 
basis whether a placement would ensure the inmate's health and safety, and whether the 
placement would present management or security problems." 
The policy said a transgender person's gender identity should also be taken into account when 
conducting searches, using pronouns, offering healthcare services, and supplying undergarments. 
The guidance also instructed officials to survey the transgender inmate population and issue an 
annual report on tneir condition. 
Under Trump, however, the Justice Department flied a brief last August In the Texas lawsuit that 
said it would "will evaluate the issues in this case and how the challenged regulation and policies 
apply to Plaintiffs." 
On Friday, having evaluated those issues, the Bureau of Prisons issued the guidelines that instruct 
officials to "use biological sex as the initial determination for designation" for screening, housing, 
and offering programming services, saying the policy is "consistent with maintaining security and 
good order in Federal prisons." 
The new guidance also inserts the word "necessary'' into a section of the manual on hormone and 
medical treatment, indicating the agency will make determinations about what sort of hormone 
therapies and other gender transition services are required. 
Nancy Ayers, a spokesperson for the Bureau of Prisons, told BuzzFeed News the policy considers 
the needs of transgender inmates and other inmates in accordance with the Prison Rape 
Elimination Act regulation. 
"The manual now addresses and articulates the balance of safety needs of transgender inmates as 
well as other inmates, including those with histories of trauma, privacy concerns, etc., on a case-by
case basis," she said. 
The National Center for Transgender Equality, an advocacy group, condemned the move. 
"The extreme rates of physical and se)(ual violence faced by transgender people in our nation's 
prisons is a stain on the .entire criminal justice system," said Mara Keisling, executive director of 
the NCTE. "Instead of leaving the existing policy alone, the administration is clearly prepared to 
encourage fede·ral prisons to violate federal law and advance its own inhumane agenda." 

Dominic Holden is a political reporter for Buzzfeed News and is based in New York. 
Contact Dominic Holden at dominic.holden@buzzfeed.com . 

Buz:zFeed Home 
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© 2018 BuuFeed, Inc. 

Sent from my Verizon, 5amsung Galaxy smartphone 
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Bolitho, Zachary (ODAG) 

From: Bolitho, Zachary (ODAG) 

Sent: Saturday, May 12, 2018 12:14 PM 

To: Wu, Connie V. (ODAG) 

Subject:. Re: NEW CHANGE NOTICE: Tran.s-gender Offender Manual 

Thanks 

Sent from my iPhone 

On May 12, 2018, at 10:56 AM, Wu, Connie V. {ODAG) <cvwu@jmd.usdoj.gov> wrote: 

Buzzfeed link below 

Begin forwarded message: 

From: "Prior, Ian (OPA)" <IPrior@jmd.usdoj.gov> 
Date: May 11, 2018 at 18:48:45 EDT 
To: "Wu, Connie V. (ODAG)" <cvwu@jmd.usdoj.gov> 
Co: "Bumatay, Patrick (OAG)" <pbumatay@jmd.usdoj.gov>, "Terwilliger, Zachary {OOAG)" 
<zterwilliger@imd.usdoi.gov>, "Frank, Michael {OOAG}" <mfrank@imd.usdoj.gov>, "Haas, 
Alex {CIV}" <alhaas@CIV.USDOJ.GOV> 
Subject: Re: NEW CHANGE NOTICE: Transgender Offender Manual 

Fysa 

https://www.buzzfeed.com/dominicholden/ trump-transgender-prisons-protections? 
bftwne ws&utm_term=.hfbeZ6G8Jn#.npw1A0DLnW 

Ian D. Prior 
Principal Deputy Director of Public Affairs 
Office : 202.616.0911 
Cell: (b)(6) 

For information on off.ice hours, access to media events, and standard ground rufes for 
interviews, please click here. 

On May 11, 2018, at 5:38 PM, Wu, Connie V. (ODAG) <cvwu@jmd.usdoj.gov> wrote: 

For anyone trying to access it from the BOP site, the link wasn' t working before, 
but it is now. 

https://www.bop.gov/pollcy/progstat/5200-04-cn-1.pdf 
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From: Wu, Connie V. {ODAG) 
Sent: Friday, May 11, 2018 4:59 PM 
To: Bumatay, Patrick {OAG} <pbumatay@jmd.usdoj.gov>; Terwilliger, Zachary 
(ODAG} <zterv11llliger@jmd.usdoj.gov>; Frank, Michael (ODAG} 
<mfrank@jmd.usdoj.gov>; Ian Prior (OPA) (IPrior@1md.usdoj.gov} 
<IPrior@jmd.usdoj.gov>; Haas, Alex (CIV} <alhaas@CIV.USDOJ.GOV> 
Subject: FW: NEW CHANGE NOTICE: Transgender Offender Manual 

It doesn't appear to have hit the website yet, butJudi believes it will be up soon. 

From: Judi Garrett (b )( 6) 
Sent: Friday, May 11, 2018 4:52 PM 
To: Wu, Connie V. (ODAG} <cvwu@jmd.usdoj.gov> 
Subject: Fwd: NEW CHANGE NOTICE: Transgender Offender Manual 

Sent from my \ ~erizon, Samsung Galaxy smanphone: 

-------- Original message--------

From: BOP-IPP/Directives Management~ <BOP
IPP'I)irecm·es~fanagement@.bop.go,·> 
Date: 5/11/ 18 3:29 PM (GMT-06:00) 
To: CEO/All Sites <ceo/allsites@,bop.gov>, Exec Assistant/All Sites 
< execassistant/allsi:tesrctbop.gov> 
Cc: (b)(6) per BOP SonyaThompson 

(b)(6) per BOP (b)(6) per BOP(b)(6) per BOP 
(b)(6) per BOP Judi Garrett 

(b)(6) (b)(6) per BOP (b)(6) per BOP 

(b)(6) per BOP (b)( 6) per BO 

(b)(6) per BOP Nancy Ayers 
(b)(6) per BOP 

Subject NEW CHANGE NOTICE: Transgender Offender Manual 
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Wu, Connie V. (ODAG) 

From: Wu, Connie V. (ODAG) 

Sent: Friday, May 11, 2018 6:58 PM 

To: Barnett, Gary£. {OAG) 

Subject:. FW: NEW CHANGE NOTICE: Transgender Offender Manual 

From: Prior, Ian (OPA) 

Sent: Friday, May 11, 2018 6:49 PM 
To: Wu, Connie V. (ODAG) <cvwu@jmd.usdoj .gov> 
Cc: Bumatay, Patr ick {OAG} <pbumatay@jmd.usdoj.gov>; Terwilliger, Zachary (ODAG) 
<zterwilliger@jmd.usdoj .gov>; Frank, M ichael (ODAG) <mfrank@j md.usdoj .gov>; Haas, Alex (CIV) 
<alhaas@CIV .USDOJ.GOV> 
Subject: Re: NEW CHANGE NOTICE: Transgender Offender Manual 

Duplicative Material - See Bates Sta1np Page 20200402-0000659 

Document ID: 0.7.954.18442 20200402-0000672 

mailto:mfrank@jmd.usdoj.gov
mailto:zterwilliger@jmd.usdoj.gov
mailto:pbumatay@jmd.usdoj.gov
mailto:cvwu@jmd.usdoj.gov


Wu, Connie V. (ODAG) 

From: Wu, Connie V. (ODAG) 

Sent: Saturday, May 12, 2018 10:55 AM 

To: Terwilliger, Zachary (ODAG); Bolitho, Zachary (ODAG) 

Subject:. Fwd: NEW CHANGE NOTICE: Transgender Offender Manual 

NYT link below 

Begin forwarded message: 

From: "Prior, Ian (OPA)" <IPrior@jmd.usdoj.gov> 
Date: May 12, 2018 at 09:59:28 EDT 
To: uwu, Connie V. (ODAG)" <cvwu@jmd.usdoj.gov> 
Cc: "Bumatay, Patrick {OAG)" <pbumatay@jmd.usdoi.gov>, 'Terwilliger, Zachary (ODAG)" 
<zterwilliger@jmd.usdoj.gov>, "Frank, Michael (ODAG}" <mfrank@jmd.usdoj.gov>, "Haas, Alex {CIV)" 
<alhaas@CIV.USDOJ.GOV> 
Subject: Re: NEW CHANGE NOTICE: Transgender Offender Manual 

NYT got it too. Looks like that's about it 

Federal Prisons Roll Back Rules Protecting Transgender People httos://nyti.ms/218Fp1K 

Ian D. Prior 
Principal Deputy Director of Public Affairs 
Office: 202.61 6.0911 
Cell: (b)(6) I 

For information on office hours, access to medio events, and standard ground rules for inteNiews, 
please click here. 

On May 11, 2018, at 5:38 PM, Wu, Connie V. (ODAG} <cvwu@jmd.usdoj.gov> wrote: 

Duplicative Material - See Bates Stamp Page 20200402-0000659 
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Haas, Ale.x (CIV) 

From: Haas, Alex (CIV) 

Sent: Friday, May 11, 2018 5:39 PM 

To: Wu, Connie V. (ODAG) 

Subject: RE: NEW CHANGE NOTICE: Transgender Offender Manual 

Thanks Yery much. 

From: Wu, Connie V. (ODAG} 
Sent: Friday, May 11, 20185:38 PM 

To: BumatayJ Pat rick (OAG) <pbumatay@jmd.usdoj .gov>; Terwi lliger, Zachary (ODAG) 
<zterwilliger@jmd.usdoj .gov>; Frank, M ichael (ODAG) <mfrank@jmd.usdoj .gov>; Pr ior, Ian (OPA} 
<IPrior@jmd.usdoj.gov>; Haas, Alex (CIV) <alhaas@CIV.USDOJ.GOV> 
Subject: RE: NEW CHANGE NOTrCE: Transgender Offender Manual 

Duplicative Material - See Bates Stan1p Page 20200402-0000659 
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BOP-JPP/Directives Management-

From: 

Sent: 

To: 

BOP-IPP/Directives Management" 

Friday, May 11, 2018 4:29 PM 

ALO/Exec Assistant ALO/Exec Assistant; ALO/Warden ALO/Warden; ALF/Exec 
Assistant ALF/Exec Assistant; ALF/Warden ALF/Warden; AU/Exec Assistant 
AU/Exec Assistant; AU/Warden All/Warden; ALM/Exec Assistant ALM/Exec 
Assistant; ALM/Warden ALM/Warden; ALP/Exec Assistant ALP/Exec Assistant; 
ALP/Warden ALP/Warden; ART/Director-Trng Ctr ART/Oirector-Trng Ctr; ASH/Exec 
Assistant ASH/Exec Assistant; ASH/Warden ASH/Warden; Assistant Director/ All 
CO Divs Assistant Director/All CO Divs; ATL/Exec Assistant ATL/Exec .Assistant; 
ATl/Warden All/Warden; ATW/Exec Assistant ATW/Exec Assistant; 
ATW/Warden ATW/Warden; BAS/Exec Assistant BAS/Exec Assistant; BAS/Warden 
BAS/Warden; BEC/Exec Assistant BEC/Exec Assistant; BEC/Warden BEC/Warden; 
BEN/Exec Assistant BEN/Exec Assistant; BEN/Warden BEN/Warden; BER/Exec 
Assistant BER/ Exec Assistant; BER/Warden BER/Warden; BIG/Exec Assistant 
BIG/Exec Assistant; BIG/Warden BIG/Warden; BML/Exec Assistant BML/Exec 
Assistant; BML/Warden BML/Warden; BMM/Exec Assistant BMM/Exec Assistant; 
BMM/Warden BMM/Warden; BMP/Exec Assistant BMP/Exec Assistant; 
BMP/Warden BMP/Warden; BOP-ADM/ Assistant Director BOP-ADM/ Assistant 
Director; BOP-AOM/Oep Asst Dir-Fad Mgt BOP-AOM/Oep Asst Dir-Fad Mgt; BOP
ADM/Oep Asst Dir-Fin Mgt BOP-ADM/Oep Asst Dir-Fin Mgt; BOP-ADM/Exec 
Assistant BOP-ADM/Exec Assistant; BOP-CCD/Exec Assistant BOP-CCD/Exec 
Assistant; BOP-CPO/Assistant Director BOP-CPO/Assistant Director; BOP
CPD/DepAsstOir-Comm_Corr_and_Reentry BOP-CPD/DepAsstDir-
Comm_Corr _and_Reentry; BOP-CPD/OepAsstOir-Programs_and_lntel BOP
CPO/OepAsstDir-Programs_and_lntel; BOP-CPO/Exec Assistant BOP-CPD/Exec 
Assistant; BOP-DIR/Deputy Director BOP-DIR/Deputy Director; BOP-DIR/Director 
BOP-DIR/Director; BOP-DIR/Exec Assistant BOP-DIR/Exec Assistant; BOP-
FPI/Assistant Director BOP-FPI/Assistant Director; BOP-FPI/Exec Assistant BOP
FPI/Exec Assistant; BOP-HRM/Assistant Director BOP-HRM/Assistant Director; 
BOP-HRM/Dep Asst Dir BOP-HRM/Dep Asst Dir; BOP-HRM/Exec Assistant BOP
HRM/Exec Assistant; BOP-HSD/Assistant Director BOP-HSO/Assistant Director; 
BOP-HSD/fxec Assistant BOP-HSD/Exec Assistant; BOP-IPP/Assistant Director 
BOP-IPP/Assistant Director; BOP-IPP/ Exec Assistant BOP-IPP/Exec Assistant; BOP
NIC/Assistant Director BOP-NIC/Assistant Director; BOP-NIC/Dep Asst Dir BOP
NIC/Dep Asst Dir; BOP-NIC/Exec Assistant BOP-NIC/Exec Assistant; BOP-
OGC/Assistant Director 80P-OGC/Assistant Director; BOP-OGC/Oep Asst Dir BOP
OGC/Dep Asst Dir; BOP-OGC/Exec Assistant BOP-OGC/Exec Assistant; BOP-
P RD/Exec Assistant BOP-PRO/Exec Assistant; BOP-RSO/Assistant Director BOP
RSO/Assistant Director; BOP-RSD/Exec Assistant BOP-RSO/Exec Assistant; 
BRO/Exec Assistant BRO/Exec Assistant; BRO/Warden BRO/Warden; BRY/ Exec 
Assistant BRY/Exec Assistant; BRY/Warden BRY/Warden; BSY/Exec Assistant 
BSY/Exec Assistant; BSY/Warden BSY/Warden; BTF/Exec Assistant BTF/Exec 
Assistant; BTF/Warden BTF/Warden; BUF/Exec Assistant BUF/Exec Assistant; 
BUF/Warden BUF/Warden; BUH/Exec Assistant BUH/Exec Assistant; BUH/Warden 
BUH/Warden; BUT/Exec Assistant BUT/Exec Assistant; BUT/Warden 
BUT/Warden; CAA/Exec Assistant CAA/Exec Assistant; CAA/Warden CAA/Warden; 
CCC/Exec Assistant CCC/Exec Assistant; CCC/Warden CCC/Warden; CEO/All Sites 
in MXR rHHAII C::.it,:,c; in MXR'. rH)/AII <.it,:,c; in NrR rFn/AII C.it"c; in NC"R· rFn/AII 
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........... -~- ,,. ......... .......... ............., -~-,· .................... .. ....-.. ---,· ......... ...-..........-..., -~-,·... 
Sites in NER CEO/All Sites in NER; CEO/All Sites in SCR CEO/All Sites in SCR; 
CEO/All Sites in SER CEO/All Sites in SER; CEO/All Sites in WXR CEO/All Sites in 
WXR; CEO/All Sites CEO/All Sites; CLP/Exec Assistant CLP/Exec Assistant; 
CLP/Warden CLP/Warden; CONExec Assistant COA/Exec Assistant; COA/Warden 
COA/Warden; COL/Exec Assistant COL/Exec Assistant; COL/Warden 
COL/Warden; COM/Exec Assistant COM/Exec Assistant; COM/Warden 
COM/Warden; COP/Exec Assistant COP/Exec Assistant; COP/Warden 
COP/Warden; CRW/Exec Assistant CRW/f.xec Assistant; CRW/Warden 
CRW/Warden; CUM/Exec Assistant CUM/Exec Assistant; CUM/Warden 
CUM/Warden; DAN/Exec Assistant DAN/Exec Assistant; DAN/Warden 
DAN/Warden; Dep Asst Dir/All CO Divs Oep Asst Dir/All CO Divs; OET/Director
Tmg Ctr DET/Oirector-Trng Ctr; DEV/Exec Assistant DEV/Exec Assistant; 
DEV/Warden DEV/Warden; Director-Trng Ctr/All Tmg Ctrs Oirector-Trng Ctr/All 
Tmg Ctrs; DTH/Exec Assistant DTH/Exec Assistant; DTH/Warden OTH/Warden; 
DUB/Exe c Assistant DUB/Exec Assistant; DUB/Warden DUB/Warden; EOG/ Exec 
Assistant EOG/Exec Assistant; EOG/Warden EOG/Warden; ELK/Exec Assistant 
ELK/Exec Assistant; ELK/Warden HK/Warden; ELP/Exec Assistant ELP/Exe<: 
Assistant; HP/Warden HP/Warden; ENG/Exec Assistant ENG/Exec Assistant; 
ENG/Warden ENG/Warden; ERE/Exec Assistant ERE/Exec Assistant; ERE/Warden 
ERE/Warden; EST/Exec Assistant EST/Exec Assistant; EST/Warden EST/Warden; 
Exec Assistant/All CO Divs Exec Assistant/All CO Divs; Exec Assistant/All Sites in 
MXR Exec Assistant/All Sites in MXR; Exec Assistant/All Sites in NCR Exec 
Assistant/All Sites in NCR; Exec Assistant/All Sites in NER Exec Assistant/All Sites 
in NER; Exec Assistant/All Sites in SCR Exec Assistant/All Sites in SCR; Exec 
Assistant/All Sites in SER Exec Assistant/All Sites in SER; Exec Assistant/All Sites 
in WXR Exec Assistant/All Sites in WXR; Exec Assistant/All Sites Exec Assistant/All 
Sites; FAI/Exec Assistant FAI/Exec Assistant; FAI/Warden FAI/Warden; FLF/Exec 
Assistant FLF/Exec Assistant; FLF/Warden FLF/Warden; FLM/ExecAssistant 
FLM/Exec Assistant; FLM/Warden FLM/Warden; FLP/Exec Assistant FLP/Exec 
Assistant; RP/Warden FLP/Warden; FOM/Exec Assistant FOM/Exec Assistant; 
FOM/Warden FOM/Warden; FOR/Exec Assistant FOR/Exec Assistant; 
FOR/Warden FOR/Warden; FTD/Exec Assistant FTD/Exec Assistant; FTD/Warden 
FTD/Warrden; FTW/Exec Assistant FTW/Exec Assistant; FTW/Warden 
FTW/Warden; Gil/Exec Assistant GIL/Exec Assistant; Gil/Warden GIL/Warden; 
GLN/Director-Trng Ctr GLN/Director-Trng O r; GRE/Exec Assistant GRE/Exec 
Assistant; GRE/Warden GRE/Warden; GUA/Exec Assistant GUA/Exec Assistant; 
GUA/Warden GUA/Warden; HAF/Exe c Assistant HAF/Exec Assistant; HAF/Warden 
HAF/Warden; HAZ/Exec Assistant HAZ/Exec Assistant; HAZ/Warden HAZ/Warden; 
HER/Exec Assistant HER/Exec Assistant; HER/Warden HER/Warden; HON/Exec 
Assistant HON/Exec Assistant; HON/Warden HON/Warden; HOU/Exec- Assistant 
HOU/Exec Assistant; HOU/Warden HOU/Warden; JES/Exec Assistant JES/Exe<: 
Assistant; JES/Warden JES/Warden; LAT/Exec Assistant LAT/Exec Assistant; 
LAT/Warden LAT/Warden; LH/Exec Assistant LEE/Exec Assistant; LEE/Warden 
LEE/Warden; LEW/Exec Assistant LEW/Exec Assistant; LEW/Warden 
LEW/Warden; LEX/Exec Assistant LEX/Exec Assistant; LEX/Warden LEX/Warden; 
LOF/Exec Assistant LOF/Exec Assistant; LOM/fxec Assistant LOM/Exec Assistant; 
LOM/Warden LOM/Warden; LOR/Exec Assistant LOR/Exec Assistant; 
LOR/Warden LOR/Warden; LOS/Exec Assistant LOS/Exec Assistant; LOS/Warden 
LOS/Warden; LVN/Exec Asslstant LVN/Exec Assistant; LVN/Warden LVN/Warden; 
MAN/Exec Assistant MAN/Exec Assistant; MAN/Warden MAN/Warden; MAR/Exec 

Document ID: 0.7.954.12380-000001 20200402-0000731 



Assistant MAR/Exec Assistant; MAR/Warden MAR/Warden; MAT/MCA MAT/MCA; 
MCA/All MCAs in MXR MCA/All MCAs in MXR; MCA/All MCAs in NCR MCA/All 
MCAs in NCR; MCA/All MCAs in NER MCA/All MCAs in NER; MCA/All MCAs in SCR 
MCNAIi MCAs in SCR; MCA/All MCAs in SER MCA/All MCAs in SER; MCA/All 
MCAs in WXR MCA/All MCAs in WXR; MCD/Exec Assistant MCO/Exec Assistant; 
MCD/Warden MCO/Warden; MCK/Exe-c Assistant MCK/Exec Assistant; 
MCK/Warden MCK/Warden; MCR/Exec Assistant MCR/Exec Assistant; 
MCR/Warden MCR/Warden; MDNMCA MDA/MCA; MDC/MCA MDC/MCA; 
MOT/MCA MDT/MCA; MEM/Exec Assistant MEM/Exec Assistant; MEM/Warden 
MEM/Warden; MEN/Exec Assistant MEN/Exec Assistant; MEN/Warden 
MEN/Warden; MWExe-c Assistant MINExec Assistant; MIA/Wa rden MINWarden; 
MIL/Exec Assistant Mil/Exec Assistant; Mil/Warden Mil/Warden; MIM/Exec 
Assistant MIM/Exec Assistant; MIM/Warden MIM/Warden; MKC/MCA MKC/ MCA; 
MLB/MCA MLB/MCA; MMM/MCA MMM/MCA; MNA/Exec Assistant MNNExec 
Assistant; MNNWarden MNA/Warden; MNK/MCA MNK/MCA; MON/Exec 
Assistant MON/Exec Assistant; MON/Warden MON/Warden; MPG/MCA 
MPG/MCA; MPH/MCA MPH/MCA; MRG/Exec Assistant MRG/Exec Assistant; 
MRG/Warden MRG/Warden; MRL/MCA MRL/MCA; MSA/MCA MSA/MCA; 
MXRO/Oep Reg Dir MXRO/Oep Re g Dir; MXRO/Exec Assistant MXRO/Exec 
Assistant; MXRO/Regional Director MXRO/Regional Director, NCRO/Oep Reg Dir 
NCRO/Oep Reg Dir; NCRO/Exec Assistant NCRO/Exec Assistant; NCRO/Regional 
Director NCRO/Regional Director; NERO/Oep Reg Dir NERO/Dep Reg Dir; 
NERO/Exec Assistant NERO/Exec Assistant; NERO/Regional Director 
NERO/Regional Director, NYM/Exec Assistant NYM/Exec Assistant; NYM/Warden 
NYM/Warden; OAD/Exec Assistant OAO/Exe-c Assistant; OAO/Warden 
CAO/Warden; OAK/Exec Assistant OAK/Exec Assistant; OAK/Warden 
OAK/Warden; OKL/Exec Assistant OKL/Exec Assistant; OKL/Warden OKL/Warden; 
OTV/Exec Assistant OTV/Exec Assistant; OTV/Warden OTV/Warden; OXF/Exec 
Assistant OXF/Exec Assistant; OXF/Warden OXF/Warden; PEK/Exec Assistant 
PEK/:Exec Assistant; PEK/Warden PEK/Warden; PEM/Exec Assistant PfM/Exe-c 
Assistant; PEM/Warden PEM/Warden; PEN/Exec Assistant PEN/Exec Assistant; 
PEN/Warden PEN/Warde n; PET/Exec Assistant PET/Exec Assistant; PET/Warden 
PET/Warden; PHL/Exec Assistant PHL/Exec Assistant; PHL/Warden PHL/Warden; 
PHX/Exec Assistant PHX/Exec Assistant; PHX/Warden PHX/Warden; POL/Exec 
Assistant POL/Exec Assistant; POL/Warden POL/Warden; POM/Warden 
POM/Warden; RBK/1:xec Assistant RBK/Exec Assistant; RBK/Warden RBK/Warden; 
RCH/Exec Assistant RCH/Exec Assistant; RCH/Warden RCH/Warden; Regional 
Director/All ROs Regional Director/All ROs; SAF/Exec Assistant SAF/Exec 
Assistant; SAF/Warden SAF/Warden; SCH/Exec Assistant SCH/Exec Assistant; 
SCH/Warden SCH/Warden; SCR/Detention Center Adm SCH/Detention Center 
Adm; SCRO/Oep Reg Dir SCRO/Oep Reg Dir; SCRO/Exec Assistant SCRO/Exec 
Assistant; SCRO/Regional Director SCRO/Regional Director; SOC/Exec Assistant 
SOC/Exec Assistant; SOC/Warden SOC/Warden; SENExec Assistant SENExec 
Assistant; SEA/Warden SEA/Warden; SERO/Dep Reg Dir SERO/Oep Reg Dir; 
SERO/Exec Assistant SERO/Exec Assistant; SERO/Regional Director 
SERO/Regional Director; SET/Exec Assistant SET/Exec Assistant; SET/Warden 
SET/Warden; SHE/Exec Assistant SHE/Exec Assistant; SHE/Warden SHE/Warden; 
SPG/Exec Assistant SPG/Exec Assistant; SPG/Warden SPG/Warden; SST/Exec 
Assistant SST/Exec Assistant; SST/Warden SST/Warden; TAL/Exec Assistant 
TAL/txec Assistant; TAl/Warden TAL/Warden; TCN/Exec Assistant TCN/Exec 
Assistant: TCN/Warden TCN/Warden: TCP/Exec Assistant TCP/Exec Assistant: 
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TCP/Warden TCP/Warden; TOG/Exec Assistant TOG/Exec Assistant; TOG/Warden 
TOG/Warden; TEX/Exec Assistant TEX/Exec Assistant; TEX/Warden TEX/Warden; 
THA/Exec Assistant THA/Exec Assistant; THA/Warden THA/Warden; THP/Warden 
THP/Warden; TOM/Exec Assistant TOM/Exec Assistant; TOM/Warden 
TOM/Warden; TRM/Exec Assistant TRM/Exec Assistant; TRM/Warden 
TRM/Warden; TRY/Exec Assistant TRV/Exec Assistant; TRV/Warden TRV/Warden; 
VIM/Exec Assistant VIM/Exec Assistant; VIM/Warden VIM/Warden; VIP/Exec 
Assistant VIP/Exec Assistant; VIP/Warden VIP/Warden; WM/Exec Assistant 
WM/Exec Assistant; WM/Warden WM/Wa rden; Warden/All lnsts in MXR and 
RD Warden/All lnsts in MXR and RD; Warden/All lnsts in NCR and RD Warden/All 
lnsts in NCR and RD; Warden/All lnsts in NER and RD Warden/All lnsts in NER and 
RD; Warden/All lnsts in SCR and RO Warden/All lnsts in SCR and RD; Warden/All 
lnsts in SER and RD Warden/All lnsts in SER and RD; Warden/All lnsts in WXR and 
RD Warden/All lnsts in WXR and RD; WAS/Exec Assistant WAS/Exec Assistant; 
WAS/Warden WAS/Warden; WIL/Exec Assistant Wll/Exec Assistant; WIL/Warden 
WIL/Warden; WXRO/Dep Reg Dir WXRO/Dep Reg Dir, WXRO/£xec Assistant 
WXRO/Exec Assistant; WXRO/Regional Director WXRO/Regional Director; 
YAM/Warden YAM/Warden; YAN/Exec Assistant YAN/Exec Assistant; 
YAN/Warden YAN/Warden; YAP/Warden YAP/Warden; VAZ/Exec Assistant 
YAZ/Exec Assistant; YAZ/Warden YAZ/Warden 

Cc: (b)(6) per BOP (b)(6) per BOP (b)(6) per BOP ·:(b)(6) pe1 BOP ·1;?1f2hh'li 
- ; Judi Garrett; r@@Mi'N■; Nancy Ayers:M§iiifi9i=t•H ·Sonya Thompson; 

t®Glii91•1•n1;(b)(6) per BOP 

Subject: NEW CHANGE NOTICE: Transgender Offender Manual 

Att.achments: Transgender Offender Manual CN-1 sig.pdf 

This message transmits a Change Notice to Program Statement 5200,04, Tran_sgender Offender Manual. 

This is effective immediately. Please make the appropriate distribution for your location. 

This Program Statement wlll be available on the TRULINCS Bulletin Board until the next issuance of the Electronic Law 
Library. 

Questions regarding this policy may be directed toiiQjijfi@••j•'9 Administrator, Women and Specfal Populations 
Branch. RSD, at 202-5llffl)Jt 

MIWl99i·i•W 
Directives Manager 
National Poficy Management 
202-305:B 
(b)(6) per BOP 

Attachment: 
PS 5200.04 CN-1 Transgender Offender Manual 5/11/2018 
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I 

U.S. Department of Justice  
Federal  Bureau  of  Prisons  

C H A N G E  N O T I C E  

OPI:  RSD/WSP  

NUMBER:  5200.04 CN-1  

DATE:  May 11,  2018  

Transgender  Offender  Manual  

Approved:  Mark  S.  Inch  

Director,  Federal  Bureau  of  Prisons  

This  Change  Notice  (CN)  implements  the  following  change  to  Program  Statement  5200.04,  

Transgender Offender Manual, dated January 18,  2017.  The  purpose  of  the  Change  Notice  is  

to  ensure  that  the  Transgender  Executive  Council  (TEC)  considers  issues  related  to  prison  

management  and  security  in  determining  appropriate  housing  of  transgender  inmates,  including  

risks  posed  to  staff,  other  inmates,  and  members  of  the  public.  The  clarifications  to  policy  will  

establish  appropriate  expectations  for  the  inmate  population  concerning  designations.  

The  changes  are  marked  with  a  highlight  and  inserted  into  the  policy.  Deleted  text  is  struck  

through.  In  addition,  the  branch  name  has  been  changed  from  Female  Offender  Branch  to  

Women  and  Special  Populations  Branch.  

1.  PURPOSE AND SCOPE  

To  ensure  the  Bureau  of  Prisons  (Bureau)  properly  identifies,  tracks,  and  provides  services  to  the  

transgender  population,  consistent  with  maintaining  security  and  good  order  in  Federal  prisons.  

4.  STAFF TRAINING  

The  Women and Special Populations Branch will  be  responsible  for  developing  training  

materials  and  current  information  on  the  management  of  transgender  inmates.  Training  will  

include  information  concerning  best  practices  for  maintaining  the  safety  of  transgender  inmates,  

while  also  ensuring  security  and  good  order  in  Federal  prisons  and  the  safety  of  staff,  inmates,  

on  

Populations  

and  the  public.  This  information  will  be  made  available  to  staff  

Branch  Sallyport  page.  

the  Women  and  Special  
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5.  INITIAL DESIGNATIONS  

The  TEC  will  consider  factors  including,  but  not  limited  to,  an  inmate’s  security level,  criminal  

and  disciplinary  history,  current  gender  expression,  medical  and  mental  health  

needs/information,  vulnerability  to  sexual  victimization,  and  likelihood  of  perpetrating  abuse.  

The  TEC  may  also  consider  facility-specific  factors,  including  inmate  populations,  staffing  

patterns,  and  physical  layouts  (e.g.,  types  of  showers  available).  The  TEC  will  recommend  

housing  by  gender  identity  when  appropriate.  

In  deciding  the  facility  assignment  for  a  transgender  or  intersex  inmate,  the  TEC  should  make  the  

following  assessments  on  a  case-by-case  basis:  

■ The  TEC  will  use  biological  sex  as  the  initial  determination  for  designation;  

■ The  TEC  will  consider  the  health  and  safety  of  the  transgender  inmate,  exploring  appropriate  

options  available  to  assist  with  mitigating  risk  to  the  transgender  offender,  to  include  but  not  

limited  to  cell  and/or  unit  assignments,  application  of  management  variables,  programming  

missions  of  the  facility,  etc.;  

■ The  TEC  will  consider  factors  specific  to  the  transgender  inmate,  such  as  behavioral  history,  

overall  demeanor,  and  likely interactions  with  other  inmates;  and  

■ The  TEC  will  consider  whether  placement  would  threaten  the  management  and  security  of  

the  institution  and/or  pose  a  risk  to  other  inmates  in  the  institution  (e.g.,  considering  inmates  

with  histories  of  trauma,  privacy  concerns,  etc.).  

The  designation  to  a  facility  of  the  inmate’s  identified  gender  would  be  appropriate  only in  rare  

cases  after  consideration  of  all  of  the  above  factors  and  where  there  has  been  significant  progress  

towards  transition  as  demonstrated  by  medical  and  mental  health  history.  

It  will  be  noted  in  SENTRY  designation  notes  that  the  TEC  reviewed  the  inmate  for  appropriate  

institution  designation.  

7.  HOUSING AND PROGRAMMING ASSIGNMENTS  

In  order  for  an  inmate  to  be  considered  for  transfer  to  another  institution  of  the  same  sex  as  the  

inmate’s  current  facility location,  including  a  facility housing  individuals  of  the  inmate’s  

identified  gender,  the  Warden  should  consult  with  the  TEC  prior  to  submitting  a  designation  

request  to  the  DSCC,  but  this  is  not  required.  

In  addition,  the  Warden  may  make  a  recommendation  to  the  TEC  to  transfer  a  transgender  or  

intersex  inmate  based  on  an  inmate’s  identified  gender.  
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In  considering  such  recommendations,  the  TEC  will  apply  all  criteria  of  Section  5,  above,  and  

make  the  following  assessments  concerning  the  recommendation:  

■ The  TEC  will  use  biological  sex  as  the  initial  determination  for  designation;  

■ The  TEC  will  consider  the  health  and  safety  of  the  transgender  inmate,  exploring  appropriate  

options  available  to  assist  with  mitigating  risk  to  the  transgender  offender,  to  include  but  not  

limited  to  cell  and/or  unit  assignments,  application  of  management  variables,  programming  

missions  of  the  facility,  re-designation  to  another  facility  of  the  same  sex,  etc.;  

■ The  TEC  will  also  consider  factors  specific  to  the  transgender  inmate,  such  as  behavioral  

history,  overall  demeanor,  program  participation,  and  likely  interactions  with  other  inmates;  

and  

■ The  TEC  will  consider  whether  placement  would  threaten  the  management  and  security  of  

the  institution  and/or  pose  a  risk  to  other  inmates  in  the  institution  (e.g.,  considering  inmates  

with  histories  of  trauma,  privacy  concerns,  etc.).  

The  designation  to  a  facility  of  the  inmate’s  identified  gender  would  be  appropriate  only in  rare  

cases  after  consideration  of  all  of  the  above  factors  and  where  there  has  been  significant  progress  

towards  transition  as  demonstrated  by  medical  and  mental  health  history,  as  well  as  positive  

institution  adjustments.  

It  will  be  noted  in  SENTRY  designation  notes  that  the  TEC  reviewed  the  inmate  for  appropriate  

institution  designation.  

9.  HORMONE AND NECESSARY MEDIC  AL TREATMENT  

Hormone  or  other  necessary  medical  treatment  may  be  provided  after  an  individualized  

assessment  of  the  requested inmate  by institution  medical  staff.  Medical  staff  should  request  

consultation  from  Psychology  Services  regarding  the  mental  health  benefits  of  hormone  or  other  

necessary  medical  treatment.  If  appropriate  for  the  inmate,  hormone  treatment  will  be  provided  

in  accordance  with  the  Program  Statement  Patient C  and  relevant  clinical  guidance.  are  

Questions  concerning  hormone  treatment  may be  referred  to  the  TCCT.  
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U.S. Department of Justice  

Federal  Bureau  of  Prisons  

P R O  G R A  M  S T  A T  E M E N T  

OPI:  RSD/FOB  

NUMBER:  5200.04  

DATE:  January  18,  2017  

Transgender  Offender  Manual  

/s/  

Approved:  Thomas  R.  Kane  

Acting  Director,  Federal  Bureau  of  Prisons  

1.  PURPOSE AND SCOPE  

To  ensure  the  Bureau  of  Prisons  (Bureau)  properly  identifies,  tracks,  and  provides  services  to  the  

transgender  population,  consistent  with  maintaining  security  and  good  order  in  Federal  prisons.  

a.  Program Objectives.  Expected  results  of  this  program  are:  

■ This  policy is  meant  to  provide  guidance  to  staff  in  dealing  with  the  unique  issues  that  arise  

when  working  with  transgender  inmates.  

■ Institutions  ensure  transgender  inmates  can  access  programs  and  services  that  meet  their  

needs  as  appropriate,  and  prepare  them  to  return  to  the  community.  

■ Sufficient  resources  will  be  allocated  to  deliver  appropriate  services  to  transgender  inmates.  

■ Staff  will  be  offered  training,  enabling  them  to  work  effectively  with  transgender  inmates.  

■ To  support  staff’s  understanding  of  the  increased  risk  of  suicide,  mental  health  issues  and  

victimization  of  transgender  inmates.  

b.  Institution Supplement.  None  required.  Should  local  facilities  make  any  changes  outside  

changes  required  in  national  policy  or  establish  any  additional  local  procedures  to  implement  

national  policy,  the  local  Union  may  invoke  to  negotiate  procedures  or  appropriate  arrangements.  

2.  DEFINITIONS  

Gender  a  construct  used  to  classify  a  person  as  male,  female,  both,  or  neither.  Gender  

encompasses  aspects  of  social  identity,  psychological  identity,  and  human  behavior.  
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Gender identity  a  person’s  sense  of  their  own  gender,  which  is  communicated  to  others  by  their  

gender  expression.  

Gender expression  includes  mannerisms,  clothing,  hair  style,  and  choice  of  activities.  

Gender nonconforming  a  person  whose  appearance  or  manner  does  not  conform  to  traditional  

societal  gender  expectations.  

Transgender  the  state  of  one’s  gender  identity  not  matching  one’s  biological  sex.  For  the  

purposes  of  this  policy,  a  transgender  inmate  is  one  who  has  met  with  a  Bureau  of  Prisons  

psychologist  and  signed  the  form  indicating  consent  to  be  identified  within  the  agency  as  

transgender.  This  step  allows  for  accommodations  to  be  considered.  

Cisgender  the  state  of  one’s  gender  identity  matching  one’s  biological  sex.  

Sexual orientation  the  direction  of  one’s  sexual  interest  towards  members  of  the  same,  

opposite,  or  both  genders  (e.g.,  heterosexual,  homosexual,  bisexual,  asexual).  Sexual  orientation  

and  gender  identity  are  not  related.  

Gender Dysphoria (GD)  a mental health diagnosis  currently defined by DSM-5  as,  “A  strong  

and  persistent  cross-gender  identification.  It  is  manifested  by  a  stated  desire  to  be  the  opposite  

sex  and  persistent  discomfort  with  his  or  her  biologically  assigned  sex.”  Not  all  transgender  

inmates  will  have  a  diagnosis  of  GD,  and  a  diagnosis  of  GD  is  not  required  for  an  individual  to  

be  provided  services.  

Intersex  a  person  whose  sexual  or  reproductive  anatomy  or  chromosomal  pattern  does  not  seem  

to  fit  typical  biological  definitions  of  male  or  female.  Not  all  intersex  people  identify  as  

transgender;  unless  otherwise  specified,  this  policy  does  not  apply  to  intersex  people  who  do  not  

identify  as  transgender.  

Transition  measures  that  change  one’s  gender  expression  or  body  to  better  reflect  a  person’s  

gender  identity.  

3.  STAFF RESPONSIBILITIES  

The  following  Bureau  components  are  responsible  for  ensuring  consistent  establishment  of  the  

programs,  services,  and  resource  allocations  necessary for  transgender  offenders.  
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(1)  The  Women and Special Populations Branch is  the  agency’s  primary  

a.  Central Office  

source  and  point  of  

contact  on  classification,  management,  and  intervention  programs  and  practices  for  transgender  

inmates  in  Bureau  custody.  The  Branch  is  responsible  for  the  following  functions  as  they  relate  

to  transgender  inmates:  

■ Engaging  stakeholders,  including  serving  as  the  primary point  of  contact  on  issues  affecting  

transgender  inmates  with  judges,  political  figures,  and  advocacy  groups.  

■ Ensuring  the  Bureau  offers  appropriate  services  to  transgender  inmates.  

■ Preparing  budgetary  requests  to  deliver  national  and  pilot  programs  or  services  affecting  

transgender  inmates.  

■ Providing  guidance  and  direction  to  Regional  staff  and  institution  leadership  on  transgender  

issues.  

■ Developing  and  implementing  staff  training  on  transgender  issues.  

■ Building  a  research-based  foundation  for  the  Bureau’s  work  with  transgender  inmates.  

■ Presenting  at  internal  and  external  conferences/events  regarding  the  agency’s  transgender  

inmates’  practices.  

■ Developing  and  monitoring  monthly  reports  on  the  transgender  population  and  institutional  

programs.  

■ Issuing  an  annual  report  on  the  state  of  transgender  offenders  in  the  Bureau  that  will  be  made  

available  to  all  staff  and  stakeholders.  

■ Advising  agency leadership  on  transgender  inmate  needs.  

■ Conducting  an  annual  survey  of  transgender  inmates  in  the  Bureau  and  sharing  results  with  

internal  and  external  stakeholders.  

■ Providing  national  oversight  of  pilot  programs  and  initiatives  serving  transgender  offenders.  

(2)  The  Health Services Division oversees  all  medical  and  psychiatric  activity  as  it  applies  to  

transgender  inmates.  Guidance  on  the  most  current  research-driven  clinical  medical  and  

psychiatric  care  of  transgender  inmates  will  be  provided  by  the  Medical  Director.  

The  Health  Services  Division  also  has  oversight  of  a  Transgender  Clinical  Care  Team  (TCCT).  

This  team  will  be  comprised  of  Physicians,  Pharmacists,  and  Psychiatrists.  Social  Workers,  

Psychologists,  and  other  clinical  providers  can  also  be  included  when  appropriate.  The  TCCT  

will  offer  advice  and  guidance  to  health  services  staff  on  the  medical  treatment  of  transgender  

inmates  and/or  inmates  with  GD.  Medical  staff  can  raise  issues  to  the  TCCT  through  the  Health  

Services  Division.  

(3)  The  Psychology Services Branch oversees  all  psychological  mental  health  programs  and  

services  as  they  apply  to  transgender  inmates,  to  include  providing  advice  and  guidance  on  
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identification  and  evaluation  of  transgender  inmates,  and  making  recommendations  for  treatment  

needs  of  transgender  inmates  and/or  inmates  with  GD.  

(4  entral Office Branches/Divisions of  Correctional  Services,  Psychology Services,  )  C  

Education,  Correctional  Programs,  Reentry Affairs,  Residential  Reentry  Management,  Health  

needs  and  evaluate  current  gender-responsive  services.  The  National  Union  and  the  Central  

Office  LGBT  Special  Emphasis  Program  Manager  will  be  invited  to  attend  these  meetings.  

(5)  The  Transgender Executive C  ) will  consist  of  staff  members  from  the  Health  ouncil (TEC  

Services  Division,  the  Women  and  Special  Populations  Branch,  Psychology  Services,  the  

Correctional  Programs  Division,  the  Designation  and  Sentence  Computation  Center  (DSCC),  and  

the  Office  of  General  Counsel.  The  TEC  will  meet  a  minimum  of  quarterly  to  offer  advice  and  

guidance  on  unique  measures  related  to  treatment  and  management  needs  of  transgender  inmates  

National  PREA  Coordinator  is  consulted  as  needed.  

b.  Regional Offices  

■ Provide  oversight  to  institutions  regarding  services  and  other  relevant  trends  managing  

transgender  inmates.  

■ Assign  transgender  responsibilities  to  the  Regional  Female  Offender/Transgender  

Coordinator  Collateral Duty Assignment.  This  individual  meets  quarterly  with  the  Women  

and  Special  Populations  Branch  to  discuss  staffing  and  programming  needs.  

c.  Institutions  

The  institution  CEO  will  establish  a  multi-disciplinary  approach  to  the  management  of  

transgender  inmates;  specifically:  

■ Ensure  transgender  inmates  have  access  to  services.  

■ Enter  tracking  information  for  self-identified  transgender  inmates  by  updating  SENTRY  and  

other  databases  (e.g.,  PDS),  as  appropriate.  

■ Provide  appropriate  reentry  resources  that  may be  specific  to  the  population.  

■ Advise  the  Local  Union  of  transgender  inmate  management  issues,  as  appropriate.  

Services,  Health  Programs,  Social  Work,  Office  of  General  Counsel,  and  Trust  Fund  meet  

annually  with  the  Women  and  Special  Populations  Branch  to  discuss  transgender  population  

and/or  inmates  with  GD,  including  designation  issues.  Institution  staff  and  DSCC  staff  may  raise  

issues  on  specific  inmates  to  the  TEC  through  the  Women  and  Special  Populations  Branch.  The  
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4. STAFF TRAINING  

Staff  will  be  provided  specialized  training  in  working  with  unique  issues  when  managing  

transgender  inmates,  with  refresher  training  at  annual  training.  Institutions  housing  known  

transgender  inmates  should  provide  additional  training,  if  needed.  

The  Women  and  Special  Populations  Branch  will  be  responsible  for  developing  training  

materials  and  current  information  on  the  management  of  transgender  inmates.  Training  will  

include  information  concerning  best  practices  for  maintaining  the  safety  of  transgender  inmates,  

while  also  ensuring  security  and  good  order  in  Federal  prisons  and  the  safety  of  staff,  inmates,  

on  

Populations  

and  the  public.  This  information  will  be  made  available  to  staff  

Branch  Sallyport  page.  

the  Women  and  Special  

In  addition,  the  Prison  Rape  Elimination  Act  (PREA)  regulations  incorporated  into  the  BOP  

Program  Statement  Sexually Abusive Behavior Prevention and Intervention Program have  

training  requirements  concerning  pat  searches  and  communication  skills  for  transgender  inmates.  

See  28  C.F.R.  §  115.15(f)  and  115.31  (a)  (9).  Please  refer  to  this  Program  Statement  regarding  

implementation  of  those  training  requirements.  

Staff  will  be  provided  adequate  time  to  complete  these  trainings  during  duty  hours.  

5.  INITIAL DESIGNATIONS  

The  PREA  regulations,  incorporated  into  the  Program  Statement  Sexually Abusive Behavior  

Prevention and Intervention Program,  state  in  section  28  C.F.R.  §  115.42  (c):  

“In  deciding  whether  to  assign  a  transgender  or  intersex  inmate  to  a  facility  for  

male  or  female  inmates…the  agency  shall  consider  on  a  case-by-case  basis  

whether  a  placement  would  ensure  the  inmate’s  health  and  safety, and  

whether  the  placement  would  present  management  or  security  problems.”  

Upon  receipt  of  information  from  a  Pre-Sentence  Report,  court  order,  U.S.  Attorney’s  Office,  

defense  counsel,  the  offender,  or  other  source  that  an  individual  entering  BOP  custody is  

transgender,  designations  staff  will  refer  the  matter  to  the  TEC  for  advice  and  guidance  on  

designation.  

Institution  staff  managing  pretrial  or  holdover  offenders  may  also  refer  cases  to  the  TEC  for  

review.  Any TEC  recommendations  concerning pretrial inmates  will be  coordinated  with  the  

appropriate  United  States  Marshal’s  Office.  
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The  TEC  may  also  consider  facility-specific  factors,  including  inmate  populations,  staffing  

patterns,  and  physical  layouts  (e.g.,  types  of  showers  available).  The  TEC  will  recommend  

The  TEC  will  consider  factors  including,  but  not  limited  to,  an  inmate’s  security level,  criminal  

and  disciplinary  history,  current  gender  expression,  medical  and  mental  health  

needs/information,  vulnerability  to  sexual  victimization,  and  likelihood  of  perpetrating  abuse.  

housing  by  gender  identity  when  appropriate.  

In  deciding  the  facility  assignment  for  a  transgender  or  intersex  inmate,  the  TEC  should  make  the  

following  assessments  on  a  case-by-case  basis:  

■ The  TEC  will  use  biological  sex  as  the  initial  determination  for  designation;  

■ The  TEC  will  consider  the  health  and  safety  of  the  transgender  inmate,  exploring  appropriate  

options  available  to  assist  with  mitigating  risk  to  the  transgender  offender,  to  include  but  not  

limited  to  cell  and/or  unit  assignments,  application  of  management  variables,  programming  

missions  of  the  facility,  etc.;  

■ The  TEC  will  consider  factors  specific  to  the  transgender  inmate,  such  as  behavioral  history,  

overall  demeanor,  and  likely interactions  with  other  inmates;  and  

■ The  TEC  will  consider  whether  placement  would  threaten  the  management  and  security  of  

the  institution  and/or  pose  a  risk  to  other  inmates  in  the  institution  (e.g.,  considering  inmates  

with  histories  of  trauma,  privacy  concerns,  etc.).  

The  designation  to  a  facility  of  the  inmate’s  identified  gender  would  be  appropriate  only in  rare  

cases  after  consideration  of  all  of  the  above  factors  and  where  there  has  been  significant  progress  

towards  transition  as  demonstrated  by  medical  and  mental  health  history.  

It  will  be  noted  in  SENTRY  designation  notes  that  the  TEC  reviewed  the  inmate  for  appropriate  

institution  designation.  

6.  INTAKE SCREENING  

The  PREA  regulations  in  28  C.F.R.  part  115,  Subpart  A,  incorporated  into  the  Program  

Statement  Sexually Abusive Behavior Prevention and Intervention Program and  the  Program  

Statement  Intake Screening, address  intake  screening.  Screening  of  transgender  inmates  will  be  

conducted  in  accordance  with  these  policies  and  all  other  applicable  policies  and  procedures.  

7.  HOUSING AND PROGRAMMING ASSIGNMENTS  

During  Initial  classification  and  Program  Reviews,  Unit  Management  staff  will  twice-yearly  

review  the  inmate(s)  current  housing  unit  status  and  programming  available  for  transgender  

inmates;  this  review  will  be  documented  by Unit  Management.  
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The  reviews  will  consider  on  a  case-by-case  basis  that  the  inmate  placement  does  not  jeopardize  

the  inmate’s  health  and  safety  and  does  not  present  management  or  security  concerns.  

In  making  housing  unit  and  programming  assignments,  a  transgender  or  intersex  inmate’s  own  

views  with  respect  to  his/her  own  safety  must  be  given  serious  consideration.  

Transgender  inmates  shall  be  given  the  opportunity  to  shower  separate  from  other  inmates.  

The  agency  shall  not  place  transgender  or  intersex  inmates  in  dedicated  facilities,  units,  or  wings  

solely  on  the  basis  of  such  identification  or  status,  unless  such  placement  is  in  a  dedicated  

facility,  unit,  or  wing  established  in  connection  with  a  consent  decree  ,  legal  settlement,  or  legal  

judgment  for  the  purpose  of  protecting  such  inmates.  

In  order  for  an  inmate  to  be  considered  for  transfer  to  another  institution  of  the  same  sex  as  the  

inmate’s  current  facility location,  including  a  facility housing  individuals  of  the  inmate’s  

identified  gender,  the  Warden  should  consult  with  the  TEC  prior  to  submitting  a  designation  

request  to  the  DSCC,  but  this  is  not  required.  

In  addition,  the  Warden  may  make  a  recommendation  to  the  TEC  to  transfer  a  transgender  or  

intersex  inmate  based  on  an  inmate’s  identified  gender.  

In  considering  such  recommendations,  the  TEC  will  apply  all  criteria  of  Section  5,  above,  and  

make  the  following  assessments  concerning  the  recommendation:  

■ The  TEC  will  use  biological  sex  as  the  initial  determination  for  designation;  

■ The  TEC  will  consider  the  health  and  safety  of  the  transgender  inmate,  exploring  appropriate  

options  available  to  assist  with  mitigating  risk  to  the  transgender  offender,  to  include  but  not  

limited  to  cell  and/or  unit  assignments,  application  of  management  variables,  programming  

missions  of  the  facility,  re-designation  to  another  facility  of  the  same  sex,  etc.;  

■ The  TEC  will  also  consider  factors  specific  to  the  transgender  inmate,  such  as  behavioral  

history,  overall  demeanor,  program  participation,  and  likely  interactions  with  other  inmates;  

and  

■ The  TEC  will  consider  whether  placement  would  threaten  the  management  and  security  of  

the  institution  and/or  pose  a  risk  to  other  inmates  in  the  institution  (e.g.,  considering  inmates  

with  histories  of  trauma,  privacy  concerns,  etc.).  

The  designation  to  a  facility  of  the  inmate’s  identified  gender  would  be  appropriate  only in  rare  

cases  after  consideration  of  all  of  the  above  factors  and  where  there  has  been  significant  progress  
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towards  transition  as  demonstrated  by  medical  and  mental  health  history,  as  well  as  positive  

institution  adjustments.  

It  will  be  noted  in  SENTRY  designation  notes  that  the  TEC  reviewed  the  inmate  for  appropriate  

institution  designation.  

8.  DOCUMENTATION AND SENTRY ASSIGNMENTS  

a.  Medical and Mental Health Information.  Medical  and  mental  health  information  for  

transgender  inmates  will  be  maintained  in  the  current  electronic  recordkeeping  system  in  

accordance  with  the  Program  Statement  Health Information Management.  Medical  and  

mental  health  information  is  considered  confidential,  and  may  only be  released  in  accordance  

with  appropriate  laws,  rules,  and  regulations.  

b.  Initial Screening.  For  initial  designations,  designations  staff  will  assign  Case  Management  

Activity  (CMA)  SENTRY  assignments  if  information  in  the  PSR  or  other  documentation  

indicates  a likely  transgender  identity.  The  screening  codes  will be:  

SCRN  M2F  inmate  should  be  screened  for  male  to  female.  

SCRN  F2M  inmate  should  be  screened  for  female  to  male.  

Any  inmate  arriving  at  the  designated  institution  with  a  screening  code  is  to  be  referred  to  the  

Chief  Psychologist  or  designee  for  review  within  14 days.  If  the  code  was  assigned  in  error,  the  

screening  code  will be  removed by  the  psychologist.  If  the  inmate  identifies  as  transgender,  the  

psychologist  will  replace  the  screening  code  with  an  identifying  code,  as  indicated  below.  

Holdover  facilities  will  be  exempt  from  this  initial  screening  requirement,  as  limited  available  

records  and  brevity  of  stay  do  not  allow  for  a  comprehensive  screening.  

Any  inmate  who  arrives  without  a  screening  code  but  identifies  as  transgender  during  intake,  or  

at  any  time  during  the  incarceration  period,  is  referred  to  the  Chief  Psychologist  or  designee  and  

interviewed  within  14 days  of  the  inmate  notification.  Inmates  in  pretrial  status  at  Bureau  

facilities  may  also  receive  a  SENTRY  code.  

c.  Notification to Staff and Tracking.  After  consultation  with Psychology Services,  and if  the  

inmate  affirms  his/her  transgender  identity,  the  screening  code  will  be  updated  to  a  permanent  

assignment  by  a  psychologist:  

TRN  M2F  inmate  is  male  to  female  transgender  (transgender  female).  

TRN  F2M  inmate  is  a  female  to  male  transgender  (transgender  male).  
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If  there  are  questions  about  the  need  to  continue  

the  Women  and  Special  Populations  Branch.  Should  the  CMA  assignment  change,  staff  

The  inmate  must  request  to  Psychology Services  staff  that  the  CMA  assignment  be  entered,  and  

the  inmate  consents  that  all  staff  will  therefore  be  notified  that  the  individual  is  transgender.  The  

inmate’s  request  will  be  documented  on  BP-A1110,  Case  Management  Activity (CMA)  

SENTRY  Assignment  Consent  Form  for  Transgender  Inmates  (included  as  Attachment  A  to  this  

policy).  Psychology  Services  will  maintain  the  form  in  the  electronic  mental  health  record  and  

forward  a copy  of  the  form  to  the  Unit  Team.  The  Unit  Team  will  maintain  the  form  in  the  FOI  

Exempt  section  of  the  Central  File.  

Staff  should  consult  the  CMA  assignment  when  interacting  with  the  inmate;  e.g.,  use  of  

pronouns,  searches,  commissary items,  etc.,  as  indicated  below.  

a  CMA  assignment,  the  Warden  should  contact  

members  will  not  be  disciplined  for  the  continued  provision  of  accommodations  or  use  of  

pronouns.  

9.  HORMONE AND NECESSARY MEDIC  AL TREATMENT  

Hormone  or  other  necessary  medical  treatment  may  be  provided  after  an  individualized  

assessment  of  the  requested inmate  by institution  medical  staff.  Medical  staff  should  request  

consultation  from  Psychology  Services  regarding  the  mental  health  benefits  of  hormone  or  other  

necessary  medical  treatment.  If  appropriate  for  the  inmate,  hormone  treatment  will  be  provided  

in  accordance  with  the  Program  Statement  Patient C  and  relevant  clinical  guidance.  are  

Questions  concerning  hormone  treatment  may be  referred  to  the  TCCT.  

In  the  event  this  treatment  changes  the  inmate’s  appearance  to  the  extent  a  new  identification  

card  is  needed,  the  inmate  will  not  be  charged  for  the  identification  card.  

10.  INSTITUTION PSYC  ESHOLOGY SERVIC  

Bureau  psychologists  are  available  to  provide  assessment  and  treatment  services  for  transgender  

inmates,  if  appropriate.  Guidance  on  assessment  procedures  will be  provided by  the  Psychology  

Services  Branch.  

If  an  inmate  identifies  as  transgender,  the  psychologist  will  provide  the  inmate  with  information  

regarding  the  range  of  treatment  options  available  in  the  Bureau  and  their  implications.  In  

addition,  based  upon  the  psychologist’s  preliminary  assessment  and  the  inmate’s  expressed  

interest,  a referral  to  the  Clinical Director  and/or  Chief Psychiatrist  may be  generated.  While  the  

initial  interview  must  be  scheduled  within  14 days,  an  assessment  may  take  longer  in  some  

instances.  
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In  addition  to  a  referral  to  medical  services,  a  transgender  inmate  may be  offered  individual  

psychotherapy.  Individual  psychotherapy  goals  might  include:  (1)  helping  the  inmate  to  live  

more  comfortably  within  a  gender  identity  and  deal  effectively  with  non-gender  issues;  (2)  

emphasizing  the  need  to  set  realistic  life  goals  related  to  daily  living,  work,  and  relationships,  

including  family  of  origin;  (3)  seeking  to  define  and  address  issues  that  may  have  undermined  a  

stable  lifestyle,  such  as  )  addressing  any  co-occurring  substance  abuse  and/or  criminality;  and  (4  

mental  health  issues.  Mood  disorders,  anxiety  disorders,  substance  use  disorders,  and  personality  

disorders,  etc.,  may  also  be  present;  any  effective  treatment  plan  will  fully  address  these  

symptoms.  

If  an  institution  has  multiple  transgender  inmates,  a  support  group  facilitated  by  a  mental  health  

provider  may  also  be  a  component  of  the  treatment  plan.  Common  concerns  of  transgender  

inmates,  which  may  be  addressed  effectively in  a  group  setting,  include  self-esteem  issues  and  

relationship  issues.  

Psychologists  who  provide  mental  health  treatment  for  transgender  inmates  address  all  mental  

health  needs,  including  suicide  risk,  if  present.  

Psychologists  working  with  transgender  inmates  are  encouraged  to  consult  the  Reentry Services  

Division  in  Central  Office  for  additional  resources.  

11.  PRONOUNS AND NAMES  

Staff  interacting  with  inmates  who  have  a  CMA  assignment  of  transgender  can  use  the  

authorized  gender-neutral  communication  with  inmates  (e.g.,  by  the  legal  last  name  or  “Inmate”  

last  name).  Transgender  inmates  often  prefer  to  be  called by pronouns  of  their  identified gender  

identity.  Staff  may  choose  to  use  these  gender-specific  pronouns  or  salutations  per  the  inmate’s  

request,  and  will  not  be  disciplined  for  doing  so.  

An  official  committed  name  change  while  in  BOP  custody  must  be  done  consistent  with  the  

Program  Statement  Correctional Systems Manual,  Chapter  4  name  entered  on  .  The  the  

inmate’s  Judgement  and  Commitment  Order  will  remain  the  official  committed  name  for  all  

Bureau  records  (incident  reports,  progress  reviews,  sentence  calculations,  etc.).  However,  any  

additional  names  or  aliases  can  be  entered  into  SENTRY  as  appropriate.  
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12.  PAT SEARCHES  

Pat  searches  of  transgender  inmates  will  be  conducted  in  accordance  with  the  Program  Statement  

Searches of Housing Units, Inmates, and Inmate Work Areas.  The  policy language,  included  

here  as  a  reference,  states:  

“Transgender  Inmates  For  purposes  of  pat  searching,  inmates  will  be  pat-searched  in  

accordance  with  the  gender  of  the  institution,  or  housing  assignment,  in  which  they  are  assigned.  

Transgender  inmates  may  request  an  exception.  The  exception  must  be  pre-authorized  by  the  

Warden,  after  consultation  with  staff  from  Health  Services,  Psychology  Services,  Unit  

Management,  and Correctional Services.  Exceptions  must  be  specifically described (e.g.,  “pat  

search  only  by  female  staff”),  clearly  communicated  to  relevant  staff  through  a  memorandum,  

and  reflected  in  SENTRY  (or  other  Bureau  database;  e.g.,  posted  picture  file).  Inmates  should  be  

provided  a  personal  identifier  (e.g.,  notation  on  commissary  card,  etc.)  that  indicates  their  

individual  exception,  to  be  carried  at  all  times  and  presented  to  staff  prior  to  pat  searches.”  

It  is  recommended  the  inmate  request  the  exception  by  submitting  an  Inmate  Request  to  Staff  

(BP-A014  to  the  Warden.  The  Warden  will  consult  with  the  departments  listed  above,  and  the  8)  

memo  approving  or  denying  the  request  will  be  generated  by  the  Warden’s  Office.  

Inmates  who  are  granted  this  exception  under  policy  may have  it  reversed  by  the  Warden  if  

found  to  have  violated  institution  rules  concerning  contraband.  

In  exigent  circumstances,  any  staff  member  may  conduct  a  pat  search  of  any  inmate  consistent  

with  the  Program  Statement  Searches of Housing Units, Inmates, and Inmate Work Areas.  

13.  VISUAL SEARCHES  

For  purposes  of  a  visual  search,  inmates  will  be  searched  in  accordance  with  the  gender  of  the  

institution,  or  housing  assignment,  to  which  they  are  assigned.  The  visual  search  shall  be  made  in  

a manner  designed  to  ensure  as  much privacy  to  the  inmate  as  practicable.  Staff  should  consider  the  

physical  layout  of  the  institution,  and  the  characteristics  of  an  inmate  with  a  transgender  CMA  

assignment,  to  adjust  conditions  of  the  visual  search  as  needed  for  the  inmate’s  privacy.  

Transgender  inmates  may  also  request  an  exception  to  be  visually  searched  by  a  staff  member  of  

the  inmate’s  identified  gender.  The  exception  must  be  pre-authorized  by  the  Warden,  after  

consultation  with  staff  from  Health  Services,  Psychology Services,  Unit  Management,  and  

Correctional Services.  Exceptions  must  be  specifically described (e.g.,  “visual  search  only by  

female  staff”),  clearly  communicated  to  relevant  staff  through  a  memorandum,  and  reflected  in  

SENTRY  (or  other  Bureau  database;  e.g.,  posted  picture  file).  Inmates  should  be  provided  a  

P5200.04 1/18/2017  11  

Document  ID:  0.7.954.12380-000002  20200402-0000747  



     


           

              

              


               


            

               


       

               


              


              


             


      

                


              


            

            

  

              

            

     

            


               

            


            

  


            


      

            


               


   


  

personal  identifier  (e.g.,  notation  on  commissary  card,  etc.)  that  indicates  their  individual  

exception,  to  be  carried  at  all  times  and  presented  to  staff  prior  to  visual  searches.  

It  is  recommended  the  inmate  request  the  exception  by  submitting  an  Inmate  Request  to  Staff  

(BP-A014  to  the  Warden.  The  Warden  will  consult  with  the  departments  listed  above,  and  the  8)  

memo  approving  or  denying  the  request  will  be  generated  by  the  Warden’s  Office.  

Inmates  who  are  granted  this  exception  under  policy  may have  it  reversed  by  the  Warden  if  

found  to  have  violated  institution  rules  concerning  contraband.  

Transgender  inmates  placed  at  an  institution  or  in  a  housing  unit  that  does  not  correspond  with  

their  identified  gender,  and  who  are  granted  an  exemption  as  indicated  above,  will  be  searched  

by:  bargaining  unit  staff  of  the  inmate’s  identified  gender  who  consent  to  participate  in  the  

search;  management  staff  of  the  inmate’s  identified  gender  who  consent  to  participate  in  the  

search;  or  available  Health  Services  clinical  staff.  

Transgender  inmates  placed  at  an  institution  or  in  a  housing  unit  of  their  identified  gender  will  be  

searched  by bargaining  unit  staff  of  the  inmate’s  identified  gender  who  consent  to  participate  in  

the  search;  management  staff  of  the  inmate’s  identified  gender;  or  available  medical  staff.  

Institutions  should  consider  using  available  body  scanning  technology  in  lieu  of  visual  searches  

of  transgender  inmates.  

In  exigent  circumstances,  any  staff  member  may  conduct  a  visual  search  of  any inmate  consistent  

with  the  Program  Statement  Searches of Housing Units, Inmates, and Inmate Work Areas.  

14  LOTHING AND C  . C  OMMISSARY ITEMS  

Consistent  with  safety  and  security  concerns,  inmates  with  the  CMA  assignment  of  transgender  

will  have  the  opportunity  to  have  undergarments  of  their  identified  gender  even  if  they  are  not  

housed  with  inmates  of  the  identified  gender.  Institutional  laundry  will  have  available  

institutional  undergarments  that  fulfill  the  needs  of  transgender  inmates.  Undergarments  will  not  

have  metal  components.  

Standardized  lists  of  Commissary items  for  transgender  inmates  are  available  in  accordance  with  

the  Program  Statement  Trust Fund/Deposit Manual.  

Additional  items  based  on  an  individualized  assessment  of  the  transgender  inmate  may be  

approved by  the  Warden.  Additional items  may be  provided by  the  institution  or  purchased by  

the  inmate,  as  appropriate.  
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The  Women  and  Special  Populations  Branch  and/or  Social  Workers  

Inmates  who  purchase  and/or  are  provided  items  under  this  section  will  be  subject  to  disciplinary  

sanctions,  including  the  removal  of  these  items,  if  they  are  found  to  have  violated  institution  

rules  relating  to  the  possession  of  these  items.  

15.  REENTRY NEEDS  

In  accordance  with  the  Program  Statement  Release Preparation Program,  institution  staff  

should  assist  transgender  inmates  in  addressing  these  issues  prior  to  release  or  placement  in  a  

Residential  Reentry Center/Home  Confinement.  

During  initial  classifications  and  Program  Reviews,  Unit  Management  will  formulate  a  pre-

release  plan  that  will  assist  transgender  inmates  in  obtaining  appropriate  identification,  finding  

housing  and  employment,  and  providing  community  resources  to  reintegrate  into  the  community.  

The  Reentry Affairs  Coordinator  may  assist  staff  with identifying  these  resources.  Institution  

and/or  Regional  Social  Workers  should  be  contacted  concerning  the  continuity  of  medical  care.  

can  be  contacted  to  provide  

guidance  and  resources  for  reentry  needs  of  transgender  inmates.  

16.  ADMINISTRATIVE REMEDIES  

Inmates  may  use  the  procedures  of  the  Program  Statement  Administrative Remedy Program  

concerning  any  issues  relating  to  this  policy.  

REFERENCES  

Program Statements  

P1330.18  Administrative  Remedy  Program  (1/6/14)  

P4500.11  Trust  Fund/Deposit  Fund  Manual  (4/9/15)  

P5100.08  Security Designation  and Custody Classification  Manual (9/12/06)  

P5290.15  Intake  Screening  (3/30/09)  

P5310.12  Psychology  Services  Manual  (03/07/95)  

P5310.16  Treatment  and  Care  of  Inmates  with  Mental  Illness  (5/1/14)  

P5322.13  Inmate  Classification  and  Program  Review  (5/16/14)  

P5324.08  Suicide  Prevention  (4/5/07)  

P5324.12  Sexually Abusive  Behavior  Prevention  and Intervention  Program  (6/4/15)  

P5325.07  Release  Preparation  Program  (12/31/07)  

P5521.06  Searches  of  Housing  Units,  Inmates,  and  Inmate  Work  Areas  (6/4/15)  

P5800.15  Correctional  Systems  Manual  (9/23/16)  

P5200.04 1/18/2017  13  

Document  ID:  0.7.954.12380-000002  20200402-0000749  

https://P5800.15
https://P5521.06
https://P5325.07
https://P5324.12
https://P5324.08
https://P5322.13
https://P5310.16
https://P5310.12
https://P5290.15
https://P5100.08
https://P4500.11
https://P1330.18


     


   

    

 

   

   


          


       


 

     

         


 

          





         


        

       

   

          


       


     

    

     

         


   

          

 

            


          

 

  

4

P6031.04  Patient Care (6/3/14) 

P6090.04  Health Information Management (3/2/15) 

Federal Regulations 

28 CFR part 115 

Additional Resources For Clinicians 

Diagnostic and Statistical Manual of Mental Disorders (DSM), most current version. 

World Professional Association for Transgender Health (WPATH) standards. 

BOP Forms 

BP-A014  Inmate Request to Staff8 

BP-A1110 Case Management Activity (CMA) SENTRY Assignment Consent Form for 

Transgender Inmates 

ACA Standards (see Program Statement, Directives Management Manual, sections 2.5 and 

10.3) 

■ American Correctional Association Standards for Adult Correctional Institutions, 4th 

Edition: 4 056M, 4 084  -4  .1M, 4 133M, 4 180M, 4 194  -4  --4  -4  M, 4 084  -4  -4  -4  M, 4 278M, 4  

4281.1M, 4-4  -4  -4  M, 4 281.5M, 4 281.6M, 4 281.7M, 4281.2M, 4 281.3M, 4 281.4  -4  -4  -4  -

4281.8M, 4-4  -4  - 4362M, 4 371M, 4  06M. 

■ American Correctional Association Performance Based Standards for Adult Local Detention 

Facilities, 4th Edition: 4-ALDF-2A-29, 4  -ALDF-2A-34 4-ALDF-2A-32, 4  , -ALDF-6B-03, 

4  -ALDF-4  -ALDF-4  -ALDF-4  -ALDF-4  --ALDF-2C-03, 4  C-22M, 4  C-30M, 4  D-22, 4  D-22-1, 4  

ALDF-4D-22-2, 4-ALDF-4  -ALDF-4  , -ALDF-4  -ALDF-4D-22-3, 4  D-22-4 4  D-22-5, 4  D-22-

6M, 4-ALDF-4D-22-7, 4  D-22-8, 4  -ALDF-7B-10, 4-ALDF-4  -ALDF-7B-08, 4  -ALDF-7B-10-

1. 

■ American Correctional Association Standards for Administration of Correctional Agencies, 

2nd Edition: None. 

■ American Correctional Association Standards for Correctional Training Academies: None. 

Records Retention 

Requirements and retention guidance for records and information applicable to this program are 

available in the Records and Information Disposition Schedule (RIDS) on Sallyport. 

P5200.04 1/18/2017 14  
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Attachment A.  C  Management Activity (C  ase  MA) SENTRY Assignment  

C  Form for Transgender Inmates (BP-A1110)  onsent  

I  agree  that  Bureau  of  Prisons  staff  may  enter  a  CMA  assignment  on  SENTRY  concerning  my  

gender  identity.  

I  understand  that  this  CMA  assignment  will  identify  me  as  transgender  to  all  staff  members.  

I  understand  that  the  purpose  of  the  CMA  assignment  is  to  assist  staff  members  in  providing  

programs  and  taking  measures  as  described  in  the  Program  Statement  Transgender Offender  

Manual.  

I  understand  that  specific  medical  and  mental  health  information  will  not  be  disclosed  to  all  staff  

using  the  CMA  assignment;  specific  medical  and  mental  health  information  is  maintained  

separately.  

Inmate  Name:  

Register  Number:  

Signature:  

Date:  
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Judi Garrett 

From: Judi Garrett 

Sent: Friday, May 11, 2018 5:09 PM 

To: Wu, Connie V. (ODAG) 

Subject: Re: NEW CHANGE NOTICE: Transgender Offender Manual 

Its up 

Sent from my Verizon, samsung Galaxy smartphone 

-- Original message ---

From: "Wu, Connie V. {OOAG}" <Connie.V.Wu@usdoj.gov> 

Date: 5/11/18 3:54 PM (GMT-06:00) 

To: Judi Garrett (b)(6) 

Subject: RE: NEW CHANGE NOTICE: Transgender Offender Manual 

>» "Wu, Connie V. (ODAG)" 05/11/2018 16:53 >>> 
Thank you! Do you know when it's going to hit the website? It hasn't beeh posted online yet. 

From: Judi Garrett(b)(6) 

Sent: Friday, May 11, 20184:52 PM 

To: Wu, Connie V. (ODAG) <cvwu@jmd.usdoj .gov> 
Subject: Fwd: NEW CHANGE NOTICE: Transgender Offender Manual 

Sent from my Verizon_ Samsung Galaxy sman:phone 

----- --- Original message---- -- --
From: BOP-IPP/Directives Management~ <BOP-IPPIDirectivesManagement@bop_gov> 
Date: 5/11/18 3:29 PM (GMf-06:00) 
To: CEO/An Sites <ceo/allsites1:iJbop_gov>, Exec Assistant/All Sites <execassistantiall.sites@bop_gov> 
Cc: (b)(6) per BOP Sonya Thompson (b)(6) per BOP (b)(6) per BOP 

(b)(6)perBOP (b)(6) per BOP Judi 
Garrett (b )( 6) (b)(6) per BOP (b)(6)perBOP 

(b)(6) per BOP (b)(6) per BOP 

(b )( 6) per BOP Nancy Ayers (b)(6) per BOP 

Subject 1\-EW CHANGE NOTICE: Transgender Offender Manual 

Document ID: 0.7.954.18425 20200402-0000727 
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Judi Garrett 

From: Judi Garrett 

Sent: Friday, May 11, 2018 5:01 PM 

To: Wu, Connie V. (ODAG) 

Subject: Re: NEW CHANGE NOTICE: Transgender Offender Manual 

Momentarily 

Sent from my Verizon, samsung Galaxy smartphone 

-- Original message ---
From: "Wu, Connie V. {OOAG}" <Connie.V.Wu@usdoj.gov> 
Date: 5/11/18 3:54 PM (GMT-06:00) 
To: Judi Garrett (b)(6) 

Subject: RE: NEW CHANGE NOTICE: Transgender Offender Manual 

Duplicative Material - See Bates Stan1p Page 20200402-0000727 
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Judi Garrett 

From: Judi Garrett 

Sent: Friday, May 11, 2018 4:58 PM 

To: Wu, Connie V. (ODAG) 

Subject: Re: NEW CHANGE NOTICE: Transgender Offender Manual 

It shoutd soon_ Checking_ 

Sent from my Verizon, samsung Galaxy smartphone 

-- Original message ---
From: "Wu, Connie V. {OOAG}" <Connie.V.Wu@usdoj.gov> 
Date: 5/11/18 3:54 PM (GMT-06:00) 
To: Judi Garrett (b)(6) 

Subject: RE: NEW CHANGE NOTICE: Transgender Offender Manual 

Duplicative Material - See Bates Stamp Page 20200402-0000727 
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Prior, Ian (OPA) 

From: Prior, Ian {OPA) 

Sent: Saturday, May 12, 2018 9:04 AM 

To: O'Malley, Devin (OPA} 

Subject: Re: Google Alert - Vanita Gupta 

No 

Ian D. Prior 
Principal Deputy Director of Public Affairs 
Office: 202.616.0911 
Cell: (b)(6) 

For information on office hours, access to media events, and standard ground rulesfor interviews, 
please dick here. 

On May 12, 2018, at 6:21 AM, O'Malley, Devin (OPA) <domalley@imd.usdoi.gov> wrote: 

Did you talk to Jeff Anderson at BJS about the study? 

Sent from my iPhone 

Begin forwarded message: 

From: Google Alerts <googlealerts-noreply@google.com> 
Date: May 11, 2018 at 11:34:14 PM EDT 
To: (b )( 6) - Denn O'Malley Personal Email 

Subject Google Alert - Vanita Gupta 

Vanita Gupta 
ha n. d • ,a 12 2 18 

MEWS 

Federal Prisons Roll Back Rules Protecting Transgender 
People 
New YorkTimes 

... transgender people, even against the grain of where the American public 

is, and ls headed, on these issues: said Vanita Gupta, the chief executive ... 
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see more resuas Edit this alert 

You have received this email because you have subscribed to Google Alerts. 
Unsubscribe I View all ~our alerts 

~ RSS Receive this alert as RSS feecl 

Send Feedtiack. 
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Benner, Katie 

From: Benner, Katie 

Sent: Friday, May 11, 2018 7:01 PM 

To: Ian Prior 

Subject:. Re: Comment on rolling back rules fortransgender prisoners? 

Ian, one other q. Any statement from DOJ on the proposed move to remove LG'BTQ and gender identity 
questions from the National Crime Victimization survey? Am guessing that would fall to Wyn as well. 

here's the Congress's letter in opposition, courtesy of Nadler. 
https:ljnadler.house.gov/sites/nadler.house.gov/flles/documents/S.11.18%20Letter'/o20to%20BJS% 
20re%20NCVS%20SOGl.pdf 

On Fri, May 11, 2018 at 6:51 PM. Benner, Katie <katie.benner@nytimes.com> wrote: 
Very helpful. Thank you Nancy! 

On Fri, May 11, 2018 at 6:45 PM, Nancy Ayers (b)(6) per BOP wrote: 
Hi katie. 

The manual now addresses and articulates the balance of safety needs of transgender inmates as 
well as other inmates, including those with histories of trauma, privacy concerns, etc., on a case-
by-case basis. BOP now explicitly requires consideration of safety risks to 
all inmates in making housing determinations. These changes explicitly ba lance the needs of 
transgender inmates with the needs of othe r inmates in accordance with the Prison Rape 
Elimination Act regulation, which requires case-by-case determinations. 
The designation of inmates based on identified gender would be appropriate in "rare cases" after 
consideration of the criteria and uwhere there has been significant progress towards transition as 
demonstrated by medica l and mental health history, as well as positive institution adjustments." 
Additionally, the manual now states that training on the management of transgender inmates will 
indude information about best practices for maintaining the safety of the transgender inmates as 
well as the safety of staff, other inmates, and the public. Hope this 
is helpful. Nancy 
Sent from my VeriZon, Samsung Galaxy smartphone 

-- Original message --
From: "Prior, Ian (OPA)" <lan.Prior@usdoj.gov> 
Date: S/11/18 6:29 PM {GMT-05:00) 
To: Nicole Navas <Nicole.Navas@usdoj.gov> 
Cc: Nancy Ayers , Katie Benner <katie.benner@nytimes.com>, Ashley 
McGowan <Ashley.L.McGowan@usdoj.gov>, Wyn Hornbuckle <Wyn.Hombuclde@usdoj.gov> 
Subject: Re: Comment on rolling back rules for transgender prisoners? 

>» "Prior, Ian [OPA)" 05/11/2018 18:28 >>> 
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Adding Nancy from BOP who can respond 

Ian D. Prior 
Principal Deputy Director of Public Affairs 
Office: 2,02.616.0911 
Cell: (b )( 6) 

For information on office hours, access to media events, and standard ground rules for interviews, 
pfease click here. 

On May 11, 2018, at 6:26 PM, Navas, Nicole (OPA} <nnavas@imd.usdoi.gov> wrote: 

Hi Katie, 

Actually Ian is covering components today while Wyn is out. Thank you 

Nicole Navas Oxman 

Spokesperson/Public Affairs Specialist 

U.S. Department of Justice (DOJ) 

202-514-1155 (office) 

(b )( 6) { cell) 

Nicole.Navas@usdoj.gov 

From: Benner, Katie <katie.benner@nytimes.com> 
Sent: Friday, May 11, 2018 6:23 PM 
To: McGowan, Ashley L (OPA) <almcgowan@jmd.usdoj.gov>; Hornbuckle, Wyn (OPA) 
<whornbuckle@jmd.usdoj.goV>; Navas, Nicole (OPA) <nnavas@jmd.usdoi.gov> 
Subject: Comment on rolling back rules for transgender prisoners? 

Hi all, 

Sorry to ping afterhours. 

BuzzFee.d just pubbed a story with a document outlining changes to the transgender 
offender manual. 
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https://'.WJw.documentdoud.org/documents/4459297-BOP-Change-Order
Transgender-Offender-Manual-5.html 

Do you have any comment on the decision? I believe we're going to do a short story 
that will also include Congressional comments on the proposal by Bureau of Justice 
Stats to remove sexual orientation and genderi ID questions from the National Crime 
Victim Survey. 

Wyn and Nicole, I've added you because I recall, perhaps wrongly?, that one of you 
could be overseeing BOP. 

All best, 

Katie 

Katie Benner 
The New York Times 
(b)(6) (w) 
(b )( 6) (m) 
@ktbenner 

Katie Benner 
The New York Times 
(b)(6) (w) 
(b)(6) (m) 
@ktbenner 

Katie Benner 
The New York Times 
(b )( 6) (w) 
(b)(6) I (m) 
@ktbenner 
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Benner, Katie 

From: Benner, Katie 

Sent: Friday, May 11, 2018 6:44 PM 

To: Prior, Ian (OPA); (b)(6) Nancy Avers (BOP) 

Subject:. Re: Comment on rolling back rules fortransgender prisoners? 

Hi Nancy! 
I'm at my desk and happy to talk anytime. (b)(6) 

If fo r some reason I don't pick up, my cell is (b)(6) 

Thanks so much, 
katie 

Document ID: 0.7.954.21690 20200402-0000685 



Nanc-y Ayers 

From: Nancy Ayers 

Sent: Friday, May 11, 2018 6:15 PM 

To: Prior, Ian (OPA) 

Subject:, Fwd: Questions about change to-transgender prisoner policy 

Ian- how does this look? 

Dominic, 

Sent from my Verizon, Samsung Galaxy 5martphone 

--Original message --
From: "Prior, Ian (OPA)" <lan.Prior@usdoj.gov> 
Date: 5/11/18 5:43 PM {GMT-05:00) 
To: Dominic Holden <dominic.holden@buzzfeed.com> 
Cc: Nancy Ayers (b)(6) per BOP 
Subject: Re: Questions about change to t ransgender prisoner policy 

>» "Prior, Ia n (OPA)" 05/11/2018 17:42 >» 
Hey Dom, 

Looping in Nancy Ayers from BOP who can help. 

Ian 0. Prior 
P r inrin<>I r\an, oh, r\i r artnr nf P, ,h.lir Aff<>i r c 

Document ID: 0,7,954.18039 20200402-0000689 
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Office: 202.616.0911 
Cell: (b)( 6) 

F-or information on office hours, access to media events, and standard ground rules for interviews, plea 
se click here<https://www.justice.gov/ opa/ information-journalists>. 

On May 11, 2018, at 5:36 PM, Dominic Holden <dominic.holden@buzzfeed.com<mailto:dominic.holden 
@buzzfeed.com>> wrote: 

Hi, Ian. 

I saw there's been an update to the trans prisoner policy. I'm wondering: 

What is the DOJ's motivation for these changes? 

Given that the original guidance and regulation was designed to protect transgender inmates from viol 
ence and sexual assault, how does DOJ respond to concerns that this new policy may exacerbate those 
problems -
particularly by putting transgender women into male facilities where they are more vulnerable? 

Is the OOJ doing this in response to the suit in District Court in Northern Texas? Will this new guidance 
be used as part of any settlement? 

Thank you! 

Dominic 

Dominic Holden [ Polit ical Reporter II BuzzFeed 

Desk: (b )( 6) I Mobile: (b )( 6) I @dominicholden<https://twitter.com/ dominicholden> 

111 East 18th St, New York, NY 10003 

Document ID: 0.7.954.18039 20200402-0000690 
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Nanc-y Ayers 

From: Nancy Ayers 

Sent: Friday, May 11, 2018 6:04 PM 

To: dominic.holden@buzzfeed.com; Prior, Ian (OPA} 

Subject:, Re: Questions about change to transgender prisoner policy 

Hi dominic- be back with you momentarily- thanks! 

~ent from my Verizon, Samsung Galaxy smartphone 

--Original message --
From: Dominic Holden <dominic.holden@buzzfeed.com> 
Date: 5/11/18 5:58 PM (GMT--05:00) 
To: Ian Prior <lan.Prior@usdoj.gov> 
Cc: Nancy Ayers (b)(6) per BOP 

Subject: Re: Questions about change to transgender prisoner policy 

>» "Dominic Holden" 05/11/2018 17:57 >>> 
Hi, Nancy. As I mentioned to Ian ... 

I saw there's been an update to the trans prisoner policy. I'm wondering: 

What is the DOJ's motivation for these changes? 

Given that the original guidance and regulation was designed to protect transgender inmates from 
violence and sexual assault, how does DOJ respond to concerns that this new policy may exacerbate 
those problems - particularly by putting transgender women into male facilities where they are more 
vulnerable? 

Is the DOJ doing this in response to the suit in District Court in Northern Texas? Will this new guidance 
be used as part of any settlement? 

Thank you! 

Dominic 

Dominic Holden I Political Reporter I BuZszFeed 
Desk: I Mobile: I @dominicholden 
111 East 18th St, New York, NY 10003 

0 . 
Duplicative Material - See Bates Stamp Page 20200402-0000689 
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Prior, Ian (OPA) 

From: Prior, Ian (OPA) 

Sent: Friday, May 11, 2018 6:03 PM 
(b)(6) Nancy Ayers (BOP) To: 

Subject:. Fwd: Questions about change to transgender prisoner poJicy 

(b )(5) 

Ian D. Prior 
Principal Deputy Director of Public Affairs 
Office: 202.61 6.0911 
Cell: (b)(6) 

For information on office hours, access to media events, and standard ground rules for interviews, 
please click here. 

Begin forwarded message: 

From: Dominic Holden <dominic.holden@buzzfeed.com> 
Date: May 11, 2018 at 5:57:30 PM EDT 
To: "Prior, Ian (OPA)'' <lan.Prior@usdoj.gov> 
Cc:(b)(6) Nancy Ayers (BOP) 

Subject: Re: Questions about change to transgender prisoner policy 

Duplicative Material - See Bates Stamp Page 20200402-0000693 
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Nancy Ayers 

From: Nancy Ayers 

Sent: Friday, May 11, 2018 5:46 PM 

To: Prior, Ian (OPA) 

Subject:. Re: Transgender Prison Q&A's 

Thanks. 

--Original message --
From: "Prior, Ian (OPA)" <lan.Prior@usdoj.gov> 
Date: 5/11/ 18 5:43 PM (GMT-05:00) 
To: Nancy Ayers (b)(6) per BOP 

Subject: Fwd: Transgender Prison Q&A's 

>» "Prior, Ian (OPA)" 05/11/ 2018 17:42 >>> 
Want to make sure you have the latest version to be able to respond to Domenic 

Ian D. Prior 
Principal Deputy Director of Public Affairs 
Office: 202.616.0911 
Cell: (b)( 6) 

For informatfon on office hours:, access to med;o events, and standard ground rules for inteNiews, 
please click here. 

Begin forwarded message: 

From: "Wu, Connie V. (ODAG)'' <cVvvu@jmd.usdoj.gov> 
Date: May 11, 2018 at 10:40:33 AM EDT 
To: "Prior, Ian {OPA)" <IPrior@jmd.usdoj.gov> 
Cc: "Bumatay, Patrick (OAG}" <pbumatay@jmd.usdoj.gov>, "Frank, Michael (ODAG)" 
<mfrank@jmd.usdoj.gov>, "Garrett, Judi {BOP)" (b)(6) 

Subject: RE: Transgender Prison Q&A's 

From: Prior, Ian (OPA) 
C..ant• i=,irl,:,v M,:,v 11 "J01R Q•Ai'i AM 
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To: Wu, Connie V. (ODAG) <cvwu@jmd.usdoj.gov> 
Cc: Bumatay, Patrick (OAG} <pbumatay@jmd.usdot.goV>; Frank, Michael {ODAG} 
<mfrank@jmd.usdoj.gov>; Garrett, Judi {BOP) (b )( 6) 

Subject: RE: Transgender Prison Q&A's 

Ok thx. 

Ian D. Prior 
Principal Deputy Director of Public Affairs 
Department of Justice 

Office: 202.616.0911 
Cell: (b )( 6) 

For information on office hot1rs, access to media events, and standard ground rules for 
interviews, please cfick here. 

From: Wu, Connie V. (ODAG} 
Sent: Thursday, May 10, 2018 9:43 PM 
To: Prior, Ian {OPA} <IPrior@jmd.usdoj.gov> 
Cc Bumatay, Patrick (OAG) <pbumatay@jmd.usdoj.gov>; Frank, Michael {ODAG) 
<mfrank@jmd.usdoj.gov>; Garrett, Judi {BOP) (b)(6) 

Subject: RE: Transgender Prison Q&A's 

Ian, 

Sorry for the delay. Thanks for chatting earlier. (b)(5) 

We are happy to work with you on responses ifyou get specific questions. Feel free to call me 
any time, day or night. I'll be in the office late today and tomorrow anyway. 

CONNIEWU 
Counsel to the Deputy Attorney General 
Department of Justice 
D: (202) 305-0071 

c:DIOJIIIIIIIIIII 
Connie.V.Wu@usdoj.gov 

From: Prior, Ian {OPA) 
Sent: Thursday, May 10, 201810:24 AM 
To: Wu, Connie V. (ODAG) <cvwu@jmd.usdoi.gov> 
Cc: Bumatay, Patrick (OAG) <pbumatay@jmd.usdoj.gov> 
Subject: Transgender Prison Q&A's 

can you send me a clean copy and let me know who has signed off? Thx 

Ian D. Prior 

Document ID: 0.7.954.18036 20200402-0000704 
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Principal Deputy Director of Public Affairs 
Department of Justice 
Office: 202.616.0911 
Cell: (b )( 6) 

For information on office hours, access to media events, and standard ground rules for 
interviews, pfease cficlc here. 

Document ID: 0.7.954.18036 20200402-0000705 



Judi Garrett 

From: Judi Garrett 

Sent: Friday, May 11, 2018 10:42 AM 

To: Wu, Connie V. (OOAG) 

Subject:. Re: Transgender Prison Q&A's 

Thanks 

Sent from my Verizon, sam>ung Galaxy smartphone 

--Original message ----
From: "Wu, Connie V. (OOAG)" <Connie.V.Wu@usdoj.gov> 
Date: 5/11/18 9:40 AM {GMT-06:00) 
To: Ian Prior <lan.Prior@usdoj.gov> 
Cc: "Judi (BOP) Garrett" , Michael Frank <Michael.Frank2@usdoj.gov>, 
Patrick Bumatay <Patrick.Bumatay3@usdoj.gov> 
Subject: RE: Transgender Prison Q&A's 

• 111· •• ! I I: I• 

Duplicative Material - See Bates Sta1np Page 20200402-0000703 
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Prior, Ian (OPA) 

From: Prior, Ian (OPA) 

Sent: Friday, May 11, 2018 10:58 AM 

To: Nancy Ayers; Ayers, Nancy (BOP} 

Subject:. RE: Transgender Prison Q&A's 

Ok. I think the plan from here (b)(5) 

Give me a call when you can so I can fill you in on my plan 

Ian 0. Prior 
Principal Deputy Director of Public Affairs 
Department of Justice 
Office: 202.616.0911 
Cell: (b)(6) 

For information on office hours, access to media events, and standard ground rules for interviews, please dick 
here. 

From: Nancy Ayers (b)(6) per B OP 

Sent: Hiday, May 11, 201810:55 AM 
To: Prior, Ian (OPA) <IPrior@jmd.usdoj .gov>; Ayers, Nancy (BOP) (b)(6) 

Subject: Re: Transgender Prison Q&A's 

Ian- for press inquiries (b)(5) 

- Thx 

- ----- - Original message -------
From: "Prior, Ian (OPA)" <1an.Prior@usdoj.gov> 
Date: 5/ 11/18 9:46AM (GMT-05:00) 
To: "Nancy (BOP) Ayers" (b )(6) 

Subject: FW: Transgender Prison Q&A's 

»> "Prior, Ian {OPA)" 05/11/201809:45 »> 
Who at BOP OPA is going to field qs on this? 

Ian D. Prior 

Principal Deputy Director of Public Affairs 
Department of Justice 
Office: 202.616.0911 
Cell: (b)(6) 

Document ID: 0.7.954.17775 20200402-0000830 
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For information on office hours, access to media events, ona' standard ground rules for interviews, please clkk 
here. 

From: Wu, connie v. (ODAG) 
Sent Thursday, May 10, 2018 9:43 PM 
To: Prior, Ian (OPA) <IPrior@jmd.usdoj.gov> 
Cc: Bumatay, Patrick (OAG} <pbumatay@jmd.usdot.gov>; Frank, Michael (ODAG) <mfrank@jmd.usdoj.gov>; 
Garrett, Judi {BOP} (b )( 6) 

Subje ct: RE: Transgender Prison Q&A's 

Duplicative Material - See Bates Sta1np Page 20200402-0000704 

Document ID: 0.7.954.17775 20200402-0000831 
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Nanc-y Ayers 

From: Nancy Ayers 

Sent: Friday, May 11, 2018 5:29 PM 

To: Prior, Ian (OPA) 

Subjec-t: Re: Re: ive teed up BF for 4:30 

Ian it is up now...... . 

Sent from my Verizon, Samsung Galaxy smartphone 

--Original message ---
From: "Prior:, Ian (OPA)" <lan.Prior@usdoj.gov> 
Date: 5/ 11/ 18 5:08 PM (GMT-05:00) 
To: Nancy Ayers (b)(6) per BOP 

Subject: RE: Re: ive teed up BF for 4:30 

>» "Prior, Ian (OPA)" 05/11/ 2018 17:07 >>> 

Document ID: 0.7.954.18032 20200402-0000725 
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Judi Garrett 

From: Judi Garrett 

Sent: Thursday, May 10, 2018 7:15 PM 

To: Wu, Connie V. (ODAG); Garrett, Judi {BOP} 

Subject: Re: Can you review tonight? 

(b)(5) per BOP 

Sent from my Verizon, sams-ung Galaxy smartphone 

--Original message ---
From: "Wu, Connie V. {ODAG}" <Connie.V.Wu@usdoj.gov> 
Date: 5/10/18 6:55 PM (GMT--05:00) 
To: "Judi (BOP) Garrett" (b)(6) 

Subject: Can you review tonight? 

>» "Wu, Connie V. (ODAG}" 05/10/2018 18:54 »> 
Proposed O&A Transgender Offender l\fanoaJ Changes 

CONNIEWU 
Counsel to the Deputy Attorney General 
Deoartment of Justice 

Document ID: 0.7.954.17986 20200402-0000868 
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O: (202) 305-0071 
C: 

Connie. V.Wu@usdoj.gov 

Document ID: 0.7.954.17986 20200402-0000869 
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Wu, Connie V. (ODAG) 

From: Wu, Connie V. (ODAG) 

Sent: Thursday, May 10, 2018 12:06 PM 

To: Bumatay, Patrick {OAG) 

Subject: Fwd: Transgender policy q and a 

Attachments: Q-A - Transgender Offender Manual Revisions COMPARE.docx; ATT00001.htm 

Begin forwarded message: 

From: Judi Garrett (b )( 6) 

Oat.e: May 8, 2018 at 12:28:35 EDT 
To: Connie Wu <Connie.V.Wu@usdoJ.gov> 
Subject: Transgender policy q and a 

Connie, please see suggested edits, (b)(5)- · 

Sentfrom my Verizon, Samsung Galaxy smartphone 

Document ID: 0.7.954.11746 20200402-0000875 
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Wu, Connie V. (ODAG) 

From: Wu, Connie V. (ODAG) 

Sent: Tuesday, May 8, 2018 6:55 PM 

To: Prior, Ian (OPA); Haas, Ale.x (CIV) 

Cc: Bumatay, Patrick {OAG); Frank, Michael (ODAG); Garrett, Judi {BOP) 

Subject: Draft Q&A 

Attachments: Q-A - Transgender Offender Manual Clarifications.docx 

Cleared by BOP counsel and attached for review/edits. 

CONNIEW U 
Counsel to the Deputy Attorney General 
Department of Justice 
D: (202) 305-0071 
C: 
Connie.V.Wu@usdoj.gov 

Document ID: 0.7.954.13074 20200402-0000894 

mailto:Connie.V.Wu@usdoj.gov


Wu, Connie V. (ODAG) 

From: Wu, Connie V. (ODAG) 

Sent: Monday, May 7, 201810:42 PM 

To: Judi Garrett (BOP) (b)(6) 

Subject: Q&A 

Attachments: Q-A - Transgender Offender Manual Revisions.docx 

Hi Judi, 

can you review these and provide comments/edits? 

Thanks, 
Connie 

Document ID: 0.7.954.17976 20200402-0000897 



Prior, Ian (OPA) 

From: Prior, Ian (OPA) 

Sent: Friday, May 4, 2018 5:51 PM 

To: Wu, Connie V. (ODAG) 

Cc: Frank, Michael (ODAG) 

Subject: Re: DraftTalking Points 

Wnat happened with this? 

Ian D. Prior 
Principal Deputy Director .of Public Affairs 
Office: 202.616.0911 
Cell: (b)(6) 

For informatfon on office hours/ access to media events/ and standard ground rules for interviews, 
please click here. 

On May 4, 2018, at 9:40 AM, Wu, Connie V. (ODAG) <cvwu@jmd.usdoj.gov> wrote: 

Ian, (b)(5) 

CONNIEWU 
Couns.el to t he Deputy Attorney General 
Department of Justice 
D; (202) 305-0071 
C: (b)(6) 

Connie. V.Wu(@usdoj.gov 

From: Wu, Connie V. (ODAG) 
Sent: Thursday, May 3, 2018 8:01 PM 
To: Prior, Ian (OPA} <tPrior@jmd.usdoj.gov> 
Cc: Frank, Michael (ODAG) <mfrank@jmd.us.doj.gov>; Bumatay, Patrick (OAG) 
<pbumatay@jmd.usdoj.gov> 
Subject: Draft Talking Points 

Ian, sorry for the delay. (b)(5) . I'm around for a 
while tonight, so feel free to call or stop by any time. 

BOP anticipates posting on their website tomorrow around 4:30pm. 

CONNIEWU 
Counsel to the Deputy Attorney General 
r" _ ___.._ _ _ -L , ...-4: - -~ 

Document ID: 0.7.954.12177 20200402-0000905 
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uepartmern or JU5uce 
D: (202) 305-0071 
C:~ 
Connie. V.Wu@usdoj.gov 

<TP Transgender Offender Manual Revisions (BOP edits).docx> 

Document ID: 0.7.954.12177 20200402-0000906 
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Wu, Connie V. (ODAG) 

From: Wu, Connie V. (OOAG) 

Sent: Thursday, May 3, 2018 9:41 PM 

To: Frank, Michael (ODAG) 

Subject: Re: Draft Talking Points 

Attachments: TG Policy - short.docx 

Feel free to cut it down if it's a bit too long. 

From: Wu, Connie V. (ODAG) 
Sent: Thursday, May 3, 2018 9:30 PM 

To: Frank, Michael (ODAG} <mfrank@jmd.usdoj .gov> 
Subject: RE: DraftTalking Points 

Hows this? 

From: Frank, Michael (OOAG) 
Sent: Thursday, May 3, 2018 8:22 PM 
To: Wu, Connie V. {ODAG) <cvwu@Jmd.usdoj .gov> 
Subject: RE: DraftTalking Points 

Hi Connie, 

(b)(5) 

Thank you. 

Michael 

From: Wu, Connie V. (ODAG) 
Sent: Thursday, May 3, 2018 8:01 PM 
To: Prior, Ian (OPA) <IPrior@jmd.usdoJ.gov> 
Cc: Frank, Michael (ODAG) <mfrank@jmd.usdoj.gov>; Bumatay, Patrick {OAG) <pbumatay@jmd.usdoj.gov> 
Subject: Draft Talking Points 

Duplicative Material - See Bates Sta1np Page 20200402-0000905 
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Wu, Connie V. (ODAG) 

From: Wu, Connie V. (OOAG) 

Sent: Friday, May 4, 2018 9:58 AM 

To: Terwilliger, Zachary {OOAG); Bolitho, Zachary (OOAG) 

Cc: Frank, Michael (OOAG) 

Subject: Update: DAG's AOL Speech/ BOP 

(b)(5) 

From: Wu, Connie V. (ODAG) 
Sent: Thursday, May 3, 2018 10:15 PM 
To: Terwill iger, Zachary (ODAG) <zterwilliger@jmd.usdoj.gov>; Bolitho, Zachary (ODAG) 
<zbolitho@jmd.usdoj.gov> 
Cc: Frank, Michael (ODAG) <mfrank@jmd.usdoj.gov> 
Subject: DAG'S ADLSpeeeh / BOP 

Importance: High 

Zac(h)s, 

I had mentioned to Zach T that BOP' s Transgender Offender Manual changes (summarized below)DIIJIII 

. I'm a night owl so 
feel free to call anytime if you wantto discuss by phone. 

Summary: (b)(5) 

CONNIEWU 
Counsel to the Deputy Attorney General 
DeP3rtment of Justice 
D: (202.) 305-0071 
C: (b )(6) 

Connie. V. Wu(ii)usdo;.gov 

Document ID: 0.7.954.12171 20200402-0000911 
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Judi Garrett 

From: Judi Garrett 

Sent: Friday, May 4, 2018 8:05 AM 

To: Wu, Connie V. (ODAG) 

Subject: I am sharing 'TP Transgender Offender Manual Revisions.docx' with you 

Att achments: TP Transgender Offender Manual Revisions.docx 

Shared from Word fo r Android 
https:/ /office.com/getword 

Sent from my Verlzon, Samsung Galaxy smartphone 

Document ID: 0.7.954.17831 20200402-0000918 
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Frank, Michael {ODAG) 

From: Frank, Michael (ODAG) 

Sent: Thursday, May 3, 2018 10:59 PM 

To: Wu, Connie V. (ODAG} 

Subject: Re: BOP Draft Q&A 

Thank you. 

On May 3, 2018, at 10:39 PM, Wu, Connie V. (OOAG) <cvwu@imd.usdoj.gov> wrote: 

Would love to seethe final draft after you edit so we' re coordinated as well. 

Thanks, 
Connie 

CONNIEWU 
Counsel to the Deputy Attorney General 
Department of Justice 
D: (202) 305-0071 

C:~ 
Connie.V.Wuffi)usdoj.gov 

<Q-A - Transgender Offender Manual Revisions.docx> 

Document ID: 0.7.954.12168 20200402-0000920 
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Judi Garrett 

From: Judi Garrett 

Sent: Monday, April 30, 2018 10:36 AM 

To: Frank, Michael (OOAG) 

Subject:. Re: Strategic Planning ''Deliverables" for May 

Sorry I see a few typos! 

Sent from my Verizon, sam,ung Galaxy smartphone 

--Original message ---
From: "Frank, Michael {ODAG)" <Michael.Frank2@usdoj.gov> 
Date: 4/ 30/1810:34 AM (GMT-05:00) 
To: Judi Garrett (b)(6) 

Subje ct: RE: Strategic Planning "Deliverables" for May 

>» "Frank, Michael (OOAG}" 04/30/2018 10:34 »> 
Thank you, Judi. 

From: Judi Garrett(b)(6) 

Sent: Monday, April 30, 2018 10:04 AM 
To: Frank, Michael (ODAG) <mfrank@jmd.usdoJ.gov> 
Subject: Re: Strategic Planning "Deliverables" for May 

Here you go: 

Director plans to sign a new transgender policy clarifying is sues such as determining appropriate 
housing and medical procedures. 

Sent from my Verizon, Samsung Galaxy smartphone: 

------- Original message------
From: "Frank, Michael (ODAG}" <Michael.Frank2@usdoj.g.ov> 
Date: 4/27/ 18 3:50 PM (GMT-05:00) 
To: Judi Garrett(b)(6) 
Subject: RE: Strategic Planning "Deliverables" for May 

.. ...__ 11- .-- I • • · - l. __ , , ___ ,... , u..,, . t ,,....- t~,..•,..•r- .- ,.. .._.__ 

Document ID: 0.7.954.12082 20200402-0001014 
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>>> .. t-rani<, Mlcnae, (UUAl:IJ" U4/ LI/LUJ.'6 D:4~ >>> 
Monday at 10:00. 

From: Judi Garrett (b)(6) 

Sent: Friday, April 27, 2018 3:49 PM 
To: Frank, Michael {ODAG} <mfrank@jmd.usdoj .gov> 
Subjert: Re: Strategic Planning "Deliverables" for May 

Sure_Due today or Monday 

Sent from my Verizon, Samsung Galaxy smartphone 

------- Original message - ······--
From: "Frank, Michael {ODAG}" <Michael.Frank2@usdoj.gov> 
Date: 4/ 27 /18 3:29 PM ( GMT-05:00} 
To: "Judi (BOP} Garrett" (b)(6) 

Subject: Strategic Planning "Deliverables" for May 

»> "Frank, Michael (ODAG)" 04/27/201815:29 »> 

Here are some examples. Very brief. One line suffices. Example: BOP Director speaks to 
___on May 5. 

From: Bolitho, Zachary (ODAG) 

Team ODAG, 

As part of the strategi c planning process, OAG would like us to provide "deliverables" for the 
upcoming month (May 2018}. (b)(5) 

Below are some examples of what constitutes a lldel iverable»: 

• 
• 
• 
• 
• 
• 

Please let me know ofany questions, and many apologies for the short deadline. 

Thanks, 
Zac 

Document ID: 0.7.954.12082 20200402-0001015 
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Frank, Michael {ODAG) 

From: Frank, Michael (ODAG) 

Sent: Monday, April 30, 2018 10:34 AM 

To: Spolar, Ellen S. (ODAG); Ferrato, Katherine M. (ODAG) 

Cc: Groves, Brendan M. (ODAG); Wu, Connie V. (ODAG) 

Subject: Strategic Planning "Deliverables" for May 

Hi Katie and Ellen, 

Here are the BOP deUverables for May. 

Brendan, t've CCd you because (b)(5) I justwanted you to be 
aware. 

Michael 

From: Judi Garrett(b)(6) 

Sent Monday, Apri l 30, 201810:04 AM 
To: Frank, Michael (ODAG) <mfrank@jmd.usdoj .gov> 
Subject: Re: Strategic Planning 0 Deliverables" for May 

Here you go: 

BOP Director plans to sign a new transgender policy clarifying issues such as determining appropriate 
housing and medical procedures. 

Document ID: 0.7.954.12472 20200402-0001016 
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Judi Garrett 

From: Judi Garrett 

Sent: Wednesday, April 4, 2018 3:43 PM 

To: Bumatay, Patrick (OAG) 

Subject: Transgender policy cleared by union 

Att achments: 5200_004 CN-1_1.docx 

Shared from Word for Android 
https:// office.com/getword 

Sent from my Verizon, Samsung Galaxy smartphone 

Document ID: 0.7.954.9539 20200402-0001088 
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U.S. Department of Justice  

Federal  Bureau  of  Prisons  

P R O  G R A  M  S T  A T  E M E  N T  

OPI:  RSD/FOB  

NUMBER:  5200.04  

DATE:  January  18,  2017  

Transgender  Offender  Manual  

/s/  

Approved:  Thomas  R.  Kane  

Acting  Director,  Federal  Bureau  of  Prisons  

1.  PURPOSE AND SCOPE  

To  ensure  the  Bureau  of  Prisons  (Bureau)  properly  identifies,  tracks,  and  provides  services  to  the  

transgender  population,  consistent  with  maintaining  security  and  good  order  in  Federal  prisons.  

a.  Program Objectives.  Expected  results  of  this  program  are:  

■ This  policy is  meant  to  provide  guidance  to  staff  in  dealing  with  the  unique  issues  that  arise  

when  working  with  transgender  inmates.  

■ Institutions  ensure  transgender  inmates  can  access  programs  and  services  that  meet  their  

needs  as  appropriate,  and  prepare  them  to  return  to  the  community.  

■ Sufficient  resources  will  be  allocated  to  deliver  appropriate  services  to  transgender  inmates.  

■ Staff  will  be  offered  training,  enabling  them  to  work  effectively  with  transgender  inmates.  

■ To  support  staff’s  understanding  of  the  increased  risk  of  suicide,  mental  health  issues  and  

victimization  of  transgender  inmates.  

b.  Institution Supplement.  None  required.  Should  local  facilities  make  any  changes  outside  

changes  required  in  national  policy  or  establish  any  additional  local  procedures  to  implement  

national  policy,  the  local  Union  may invoke  to  negotiate  procedures  or  appropriate  arrangements.  

2.  DEFINITIONS  

Gender  a  construct  used  to  classify  a  person  as  male,  female,  both,  or  neither.  Gender  

encompasses  aspects  of  social  identity,  psychological  identity,  and  human  behavior.  

Document  ID:  0.7.954.9539-000001  20200402-0001092  
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Gender identity a person’s sense oftheir own gender, which is communicated to others by their 

gender expression. 

Gender expression includes mannerisms, clothing, hair style, and choice of activities. 

Gender nonconforming a person whose appearance or manner does not conform to traditional 

societal gender expectations. 

Transgender the state ofone’s gender identity not matching one’s biological sex. For the 

purposes of this policy, a transgender inmate is one who has met with a Bureau of Prisons 

psychologist and signed the form indicating consent to be identified within the agency as 

transgender. This step allows for accommodations to be considered. 

Cisgender the state ofone’s gender identity matching one’s biological sex. 

Sexual orientation the direction ofone’s sexual interest towards members ofthe same, 

opposite, or both genders (e.g., heterosexual, homosexual, bisexual, asexual). Sexual orientation 

and gender identity are not related. 

Gender Dysphoria (GD) a mental health diagnosis currently defined by DSM-5 as, “A strong 

and persistent cross-gender identification. It is manifested by a stated desire to be the opposite 

sex and persistent discomfort with his or her biologically assigned sex.” Not all transgender 

inmates will have a diagnosis of GD, and a diagnosis of GD is not required for an individual to 

be provided services. 

Intersex a person whose sexual or reproductive anatomy or chromosomal pattern does not seem 

to fit typical biological definitions of male or female. Not all intersex people identify as 

transgender; unless otherwise specified, this policy does not apply to intersex people who do not 

identify as transgender. 

Transition measures that change one’s gender expression or body to better reflect a person’s 

gender identity. 

3. STA F RESPONSIBILITIES 

The following Bureau components are responsible for ensuring consistent establishment of the 

programs, services, and resource allocations necessary for transgender offenders. 

P5200.04 1/18/2017 2 
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(1)  The  Women and Special Populations Branch is  the  agency’s  

a.  Central Office  

primary  source  and  point  of  

contact  on  classification,  management,  and  intervention  programs  and  practices  for  transgender  

inmates  in  Bureau  custody.  The  Branch  is  responsible  for  the  following  functions  as  they  relate  

to  transgender  inmates:  

■ Engaging  stakeholders,  including  serving  as  the  primary point  of  contact  on  issues  affecting  

transgender  inmates  with  judges,  political  figures,  and  advocacy  groups.  

■ Ensuring  the  Bureau  offers  appropriate  services  to  transgender  inmates.  

■ Preparing  budgetary  requests  to  deliver  national  and  pilot  programs  or  services  affecting  

transgender  inmates.  

■ Providing  guidance  and  direction  to  Regional  staff  and  institution  leadership  on  transgender  

issues.  

■ Developing  and  implementing  staff  training  on  transgender  issues.  

■ Building  a  research-based  foundation  for  the  Bureau’s  work  with  transgender  inmates.  

■ Presenting  at  internal  and  external  conferences/events  regarding  the  agency’s  transgender  

inmates’ practices.  

■ Developing  and  monitoring  monthly  reports  on  the  transgender  population  and  institutional  

programs.  

■ Issuing  an  annual  report  on  the  state  of  transgender  offenders  in  the  Bureau  that  will  be  made  

available  to  all  staff  and  stakeholders.  

■ Advising  agency  leadership  on  transgender  inmate  needs.  

■ Conducting  an  annual  survey  of  transgender  inmates  in  the  Bureau  and  sharing  results  with  

internal  and  external  stakeholders.  

■ Providing  national  oversight  of  pilot  programs  and  initiatives  serving  transgender  offenders.  

(2)  The  Health Services Division oversees  all  medical  and  psychiatric  activity  as  it  applies  to  

transgender  inmates.  Guidance  on  the  most  current  research-driven  clinical  medical  and  

psychiatric  care  of  transgender  inmates  will  be  provided  by  the  Medical  Director.  

The  Health  Services  Division  also  has  oversight  of  a  Transgender  Clinical  Care  Team  (TCCT).  

This  team  will  be  comprised  of  Physicians,  Pharmacists,  and  Psychiatrists.  Social  Workers,  

Psychologists,  and  other  clinical  providers  can  also  be  included  when  appropriate.  The  TCCT  

will  offer  advice  and  guidance  to  health  services  staff  on  the  medical  treatment  of  transgender  

inmates  and/or  inmates  with  GD.  Medical  staff  can  raise  issues  to  the  TCCT  through  the  Health  

Services  Division.  

(3)  The  Psychology Services Branch oversees  all  psychological  mental  health  programs  and  

services  as  they  apply  to  transgender  inmates,  to  include  providing  advice  and  guidance  on  
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identification  and  evaluation  of  transgender  inmates,  and  making  recommendations  for  treatment  

needs  of  transgender  inmates  and/or  inmates  with  GD.  

(4)  Central Office Branches/Divisions of  Correctional  Services,  Psychology  Services,  

Education,  Correctional  Programs,  Reentry Affairs,  Residential  Reentry  Management,  Health  

needs  and  evaluate  current  gender-responsive  services.  The  National  Union  and  the  Central  

Office  LGBT  Special  Emphasis  Program  Manager  will  be  invited  to  attend  these  meetings.  

(5)  The  Transgender Executive Council (TEC) will  consist  of  staff  members  from  the  Health  

Services  Division,  the  Women  and  Special  Populations  Branch,  Psychology  Services,  the  

Correctional  Programs  Division,  the  Designation  and  Sentence  Computation  Center  (DSCC),  and  

the  Office  of  General  Counsel.  The  TEC  will  meet  a  minimum  of  quarterly  to  offer  advice  and  

guidance  on  unique  measures  related  to  treatment  and  management  needs  of  transgender  inmates  

National  PREA  Coordinator  is  consulted  as  needed.  

b.  Regional Offices  

■ Provide  oversight  to  institutions  regarding  services  and  other  relevant  trends  managing  

transgender  inmates.  

■ Assign  transgender  responsibilities  to  the  Regional  Female  Offender/Transgender  

Coordinator  Collateral Duty Assignment.  This  individual  meets  quarterly  with  the  Women  

and  Special  Populations  Branch  to  discuss  staffing  and  programming  needs.  

c.  Institutions  

The  institution  CEO  will  establish  a  multi-disciplinary  approach  to  the  management  of  

transgender  inmates;  specifically:  

■ Ensure  transgender  inmates  have  access  to  services.  

■ Enter  tracking  information  for  self-identified  transgender  inmates  by  updating  SENTRY  and  

other  databases  (e.g.,  PDS),  as  appropriate.  

■ Provide  appropriate  reentry  resources  that  may  be  specific  to  the  population.  

■ Advise  the  Local  Union  of  transgender  inmate  management  issues,  as  appropriate.  

Services,  Health  Programs,  Social  Work,  Office  of  General  Counsel,  and  Trust  Fund  meet  

annually  with  the  Women  and  Special  Populations  Branch  to  discuss  transgender  population  

and/or  inmates  with  GD,  including  designation  issues.  Institution  staff  and  DSCC  staff  may  raise  

issues  on  specific  inmates  to  the  TEC  through  the  Women  and  Special  Populations  Branch.  The  
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F4  TRAINING. STA F  

Staff will be provided specialized training in working with unique issues when managing 

transgender inmates, with refresher training at annual training. Institutions housing known 

transgender inmates should provide additional training, if needed. 

The Women and Special Populations Branch will be responsible for developing training 

materials and current information on the management of transgender inmates. Training will 

include information concerning best practices for maintaining the safety of transgender inmates, 

while also ensuring security and good order in Federal prisons and the safety of staff, inmates, 

on 

Populations 

and the public. This information will be made available to staff 

Branch Sallyport page. 

the Women and Special 

In addition, the Prison Rape Elimination Act (PREA) regulations incorporated into the BOP 

Program Statement Sexually Abusive Behavior Prevention and Intervention Program have 

training requirements concerning pat searches and communication skills for transgender inmates. 

See 28 C.F.R. § 115.15(f) and 115.31 (a) (9). Please refer to this Program Statement regarding 

implementation of those training requirements. 

Staff will be provided adequate time to complete these trainings during duty hours. 

5. INITIAL DESIGNATIONS 

The PREA regulations, incorporated into the Program Statement Sexually Abusive Behavior 

Prevention and Intervention Program, state in section 28 C.F.R. § 115.42 (c): 

“In deciding whether to assign a transgender or intersex inmate to a facility for 

male or female inmates…the agency shall consider on a case-by-case basis 

whether a placement would ensure the inmate’s health and safety, and 

whether the placement would present management or security problems.” 

Upon receipt of information from a Pre-Sentence Report, court order, U.S. Attorney’s Office, 

defense counsel, the offender, or other source that an individual entering BOP custody is 

transgender, designations staff will refer the matter to the TEC for advice and guidance on 

designation. 

Institution staff managing pretrial or holdover offenders may also refer cases to the TEC for 

review. Any TEC recommendations concerning pretrial inmates will be coordinated with the 

appropriate United States Marshal’s Office. 
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The  TEC  may  also  consider  facility-specific  factors,  including  inmate  populations,  staffing  

patterns,  and  physical  layouts  (e.g.,  types  of  showers  available).  The  TEC  will  recommend  

The  TEC  will  consider  factors  including,  but  not  limited  to,  an inmate’s security level,  criminal  

and  disciplinary  history,  current  gender  expression,  medical  and  mental  health  

needs/information,  vulnerability  to  sexual  victimization,  and  likelihood  of  perpetrating  abuse.  

housing  by  gender  identity  when  appropriate.  

In  deciding  the  facility  assignment  for  a  transgender  or  intersex  inmate,  the  TEC  should  make  the  

following  assessments  on  a  case-by-case  basis:  

■ The  TEC  will  use  biological  sex  as  the  initial  determination  for  designation;  

■ The  TEC  will  consider  the  health  and  safety  of  the  transgender  inmate,  exploring  appropriate  

options  available  to  assist  with  mitigating  risk  to  the  transgender  offender,  to  include  but  not  

limited  to  cell  and/or  unit  assignments,  application  of  management  variables,  programming  

missions  of  the  facility,  etc.;  

■ The  TEC  will  consider  factors  specific  to  the  transgender  inmate,  such  as  behavioral  history,  

overall  demeanor,  and  likely  interactions  with  other  inmates;  and  

■ The  TEC  will  consider  whether  placement  would  threaten  the  management  and  security  of  

the  institution  and/or  pose  a  risk  to  other  inmates  in  the  institution  (e.g.,  considering  inmates  

with  histories  of  trauma,  privacy  concerns,  etc.).  

The designation to a facility ofthe inmate’s identified gender would be appropriate only in rare  

cases  after  consideration  of  all  of  the  above  factors  and  where  there  has  been  significant  progress  

towards  transition  as  demonstrated  by  medical  and  mental  health  history.  

It  will  be  noted  in  SENTRY  designation  notes  that  the  TEC  reviewed  the  inmate  for  appropriate  

institution  designation.  

6.  INTAKE SCREENING  

The  PREA  regulations  in  28  C.F.R.  part  115,  Subpart  A,  incorporated  into  the  Program  

Statement  Sexually Abusive Behavior Prevention and Intervention Program and  the  Program  

Statement  Intake Screening, address  intake  screening.  Screening  of  transgender  inmates  will  be  

conducted  in  accordance  with  these  policies  and  all  other  applicable  policies  and  procedures.  

7.  HOUSING AND PROGRAMMING ASSIGNMENTS  

During  Initial  classification  and  Program  Reviews,  Unit  Management  staff  will  twice-yearly  

review  the  inmate(s)  current  housing  unit  status  and  programming  available  for  transgender  

inmates;  this  review  will  be  documented  by Unit  Management.  
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The  reviews  will  consider  on  a  case-by-case  basis  that  the  inmate  placement  does  not  jeopardize  

the  inmate’s  health  and  safety  and  does  not  present  management  or  security  concerns.  

In  making  housing  unit  and  programming  assignments,  a  transgender  or  intersex  inmate’s  own  

views  with  respect  to  his/her  own  safety  must  be  given  serious  consideration.  

Transgender  inmates  shall  be  given  the  opportunity  to  shower  separate  from  other  inmates.  

The  agency  shall  not  place  transgender  or  intersex  inmates  in  dedicated  facilities,  units,  or  wings  

solely  on  the  basis  of  such  identification  or  status,  unless  such  placement  is  in  a  dedicated  

facility,  unit,  or  wing  established  in  connection  with  a  consent  decree  ,  legal  settlement,  or  legal  

judgment  for  the  purpose  of  protecting  such  inmates.  

In  order  for  an  inmate  to  be  considered  for  transfer  to  another  institution  of  the  same  sex  as  the  

inmate’s current facility location,  including  a  facility housing  individuals  of  the inmate’s  

identified  gender,  the  Warden  should  consult  with  the  TEC  prior  to  submitting  a  designation  

request  to  the  DSCC,  but  this  is  not  required.  

In  addition,  the  Warden  may  make  a  recommendation  to  the  TEC  to  transfer  a  transgender  or  

intersex  inmate based on an inmate’s identified gender.  

In  considering  such  recommendations,  the  TEC  will  apply  all  criteria  of  Section  5,  above,  and  

make  the  following  assessments  concerning  the  recommendation:  

■ The  TEC  will  use  biological  sex  as  the  initial  determination  for  designation;  

■ The  TEC  will  consider  the  health  and  safety  of  the  transgender  inmate,  exploring  appropriate  

options  available  to  assist  with  mitigating  risk  to  the  transgender  offender,  to  include  but  not  

limited  to  cell  and/or  unit  assignments,  application  of  management  variables,  programming  

missions  of  the  facility,  re-designation  to  another  facility  of  the  same  sex,  etc.;  

■ The  TEC  will  also  consider  factors  specific  to  the  transgender  inmate,  such  as  behavioral  

history,  overall  demeanor,  program  participation,  and  likely  interactions  with  other  inmates;  

and  

■ The  TEC  will  consider  whether  placement  would  threaten  the  management  and  security  of  

the  institution  and/or  pose  a  risk  to  other  inmates  in  the  institution  (e.g.,  considering  inmates  

with  histories  of  trauma,  privacy  concerns,  etc.).  

The designation to a facility ofthe inmate’s identified gender would be appropriate only in rare  

cases  after  consideration  of  all  of  the  above  factors  and  where  there  has  been  significant  progress  
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towards  transition  as  demonstrated  by  medical  and  mental  health  history,  as  well  as  positive  

institution  adjustments.  

It  will  be  noted  in  SENTRY  designation  notes  that  the  TEC  reviewed  the  inmate  for  appropriate  

institution  designation.  

8.  DOCUMENTATION AND SENTRY ASSIGNMENTS  

a.  Medical and Mental Health Information.  Medical  and  mental  health  information  for  

transgender  inmates  will  be  maintained  in  the  current  electronic  recordkeeping  system  in  

accordance  with  the  Program  Statement  Health Information Management.  Medical  and  

mental  health  information  is  considered  confidential,  and  may  only  be  released  in  accordance  

with  appropriate  laws,  rules,  and  regulations.  

b.  Initial Screening.  For  initial  designations,  designations  staff  will  assign  Case  Management  

Activity (CMA)  SENTRY  assignments  if  information  in  the  PSR  or  other  documentation  

indicates  a likely  transgender  identity.  The  screening  codes  will be:  

SCRN  M2F  inmate  should  be  screened  for  male  to  female.  

SCRN  F2M  inmate  should  be  screened  for  female  to  male.  

Any  inmate  arriving  at  the  designated  institution  with  a  screening  code  is  to  be  referred  to  the  

Chief  Psychologist  or  designee  for  review  within  14 days.  If  the  code  was  assigned  in  error,  the  

screening  code  will be  removed by  the  psychologist.  If  the  inmate  identifies  as  transgender,  the  

psychologist  will  replace  the  screening  code  with  an  identifying  code,  as  indicated  below.  

Holdover  facilities  will  be  exempt  from  this  initial  screening  requirement,  as  limited  available  

records  and  brevity  of  stay  do  not  allow  for  a  comprehensive  screening.  

Any  inmate  who  arrives  without  a  screening  code  but  identifies  as  transgender  during  intake,  or  

at  any  time  during  the  incarceration  period,  is  referred  to  the  Chief  Psychologist  or  designee  and  

interviewed  within  14 days  of  the  inmate  notification.  Inmates  in  pretrial  status  at  Bureau  

facilities  may  also  receive  a  SENTRY  code.  

c.  Notification to Staff and Tracking.  After  consultation  with  Psychology  Services,  and  if  the  

inmate  affirms  his/her  transgender  identity,  the  screening  code  will  be  updated  to  a  permanent  

assignment  by  a  psychologist:  

TRN  M2F  inmate  is  male  to  female  transgender  (transgender  female).  

TRN  F2M  inmate  is  a  female  to  male  transgender  (transgender  male).  
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If  there  are  questions  about  the  need  to  continue  

the  Women  and  Special  Populations  Branch.  Should  the  CMA  assignment  change,  staff  

The  inmate  must  request  to  Psychology  Services  staff  that  the  CMA  assignment  be  entered,  and  

the  inmate  consents  that  all  staff  will  therefore  be  notified  that  the  individual  is  transgender.  The  

inmate’s request will be  documented  on  BP-A1110,  Case  Management  Activity (CMA)  

SENTRY  Assignment  Consent  Form  for  Transgender  Inmates  (included  as  Attachment  A  to  this  

policy).  Psychology  Services  will  maintain  the  form  in  the  electronic  mental  health  record  and  

forward  a copy  of  the  form  to  the  Unit  Team.  The  Unit  Team  will  maintain  the  form  in  the  FOI  

Exempt  section  of  the  Central  File.  

Staff  should  consult  the  CMA  assignment  when  interacting  with  the  inmate;  e.g.,  use  of  

pronouns,  searches,  commissary  items,  etc.,  as  indicated  below.  

a  CMA  assignment,  the  Warden  should  contact  

members  will  not  be  disciplined  for  the  continued  provision  of  accommodations  or  use  of  

pronouns.  

Hormone  

9.  HORMONE AND NECESSARY MEDICAL TREATMENT  

or  other  necessary  medical  treatment  may  be  provided  after  an  individualized  

assessment  of  the  requested  inmate  by  institution  medical  staff.  Medical  staff  should  request  

consultation  from  Psychology Services  regarding  the  mental  health  benefits  of  hormone  or  other  

necessary  medical  treatment.  If  appropriate  for  the  inmate,  hormone  treatment  will  be  provided  

in  accordance  with  the  Program  Statement  Patient Care and  relevant  clinical  guidance.  

Questions  concerning  hormone  treatment  may be  referred  to  the  TCCT.  

In  the  event  this  treatment changes the inmate’s appearance to the extent a new identification  

card  is  needed,  the  inmate  will  not  be  charged  for  the  identification  card.  

10.  INSTITUTION PSYCHOLOGY SERVICES  

Bureau  psychologists  are  available  to  provide  assessment  and  treatment  services  for  transgender  

inmates,  if  appropriate.  Guidance  on  assessment  procedures  will be  provided by  the  Psychology  

Services  Branch.  

If  an  inmate  identifies  as  transgender,  the  psychologist  will  provide  the  inmate  with  information  

regarding  the  range  of  treatment  options  available  in  the  Bureau  and  their  implications.  In  

addition, based upon the psychologist’s preliminary assessment and the inmate’s expressed  

interest,  a  referral  to  the  Clinical  Director  and/or  Chief  Psychiatrist  may  be  generated.  While  the  

initial  interview  must  be  scheduled  within  14 days,  an  assessment  may  take  longer  in  some  

instances.  
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In  addition  to  a  referral  to  medical  services,  a  transgender  inmate  may be  offered  individual  

psychotherapy.  Individual  psychotherapy  goals  might  include:  (1)  helping  the  inmate  to  live  

more  comfortably  within  a  gender  identity  and  deal  effectively  with  non-gender  issues;  (2)  

emphasizing  the  need  to  set  realistic  life  goals  related  to  daily living,  work,  and  relationships,  

including  family  of  origin;  (3)  seeking  to  define  and  address  issues  that  may  have  undermined  a  

stable  lifestyle,  such  as  )  addressing  any  co-occurring  substance  abuse  and/or  criminality;  and  (4  

mental health issues.  Mood disorders,  anxiety disorders,  substance  use  disorders,  and personality  

disorders,  etc.,  may  also  be  present;  any  effective  treatment  plan  will  fully  address  these  

symptoms.  

If  an  institution  has  multiple  transgender  inmates,  a  support  group  facilitated  by  a  mental  health  

provider  may  also  be  a  component  of  the  treatment  plan.  Common  concerns  of  transgender  

inmates,  which  may  be  addressed  effectively  in  a  group  setting,  include  self-esteem  issues  and  

relationship  issues.  

Psychologists  who  provide  mental  health  treatment  for  transgender  inmates  address  all  mental  

health  needs,  including  suicide  risk,  if  present.  

Psychologists  working  with  transgender  inmates  are  encouraged  to  consult  the  Reentry Services  

Division  in  Central  Office  for  additional  resources.  

11.  PRONOUNS AND NAMES  

Staff  interacting  with  inmates  who  have  a  CMA  assignment  of  transgender  can  use  the  

authorized  gender-neutral  communication with inmates (e.g.,  by the legal last name or “Inmate”  

last  name).  Transgender  inmates  often  prefer  to  be  called  by  pronouns  of  their  identified  gender  

identity.  Staff  may  choose  to  use  these  gender-specific  pronouns  or  salutations  per  the  inmate’s  

request,  and  will  not  be  disciplined  for  doing  so.  

An  official  committed  name  change  while  in  BOP  custody  must  be  done  consistent  with  the  

Program  Statement  Correctional Systems Manual,  Chapter  4  name  entered  on  .  The  the  

inmate’s Judgement and Commitment  Order  will  remain  the  official  committed  name  for  all  

Bureau  records  (incident  reports,  progress  reviews,  sentence  calculations,  etc.).  However,  any  

additional  names  or  aliases  can  be  entered  into  SENTRY  as  appropriate.  
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12.  PAT SEARCHES  

Pat  searches  of  transgender  inmates  will  be  conducted  in  accordance  with  the  Program  Statement  

Searches of Housing Units, Inmates, and Inmate Work Areas.  The  policy language,  included  

here  as  a  reference,  states:  

“Transgender Inmates  For  purposes  of  pat  searching,  inmates  will  be  pat-searched  in  

accordance  with  the  gender  of  the  institution,  or  housing  assignment,  in  which  they  are  assigned.  

Transgender  inmates  may  request  an  exception.  The  exception  must  be  pre-authorized by  the  

Warden,  after  consultation  with  staff  from  Health  Services,  Psychology  Services,  Unit  

Management,  and  Correctional  Services.  Exceptions must be specifically described (e.g., “pat  

search only by female staff”),  clearly  communicated  to  relevant  staff  through  a  memorandum,  

and  reflected  in  SENTRY  (or  other  Bureau  database;  e.g.,  posted  picture  file).  Inmates  should  be  

provided  a  personal  identifier  (e.g.,  notation  on  commissary  card,  etc.)  that  indicates  their  

individual exception,  to be carried at all times and presented to staffprior to  pat searches.”  

It  is  recommended  the  inmate  request  the  exception  by  submitting  an  Inmate  Request  to  Staff  

(BP-A0148)  to  the  Warden.  The  Warden  will  consult  with  the  departments  listed  above,  and  the  

memo approving or denying the request will be generated by the Warden’s  Office.  

Inmates  who  are  granted  this  exception  under  policy  may have  it  reversed  by  the  Warden  if  

found  to  have  violated  institution  rules  concerning  contraband.  

In  exigent  circumstances,  any  staff  member  may  conduct  a  pat  search  of  any  inmate  consistent  

with  the  Program  Statement  Searches of Housing Units, Inmates, and Inmate Work Areas.  

13.  VISUAL SEARCHES  

For  purposes  of  a  visual  search,  inmates  will  be  searched  in  accordance  with  the  gender  of  the  

institution,  or  housing  assignment,  to  which  they  are  assigned.  The  visual  search  shall  be  made  in  

a manner  designed  to  ensure  as  much privacy  to  the  inmate  as  practicable.  Staff  should  consider  the  

physical  layout  of  the  institution,  and  the  characteristics  of  an  inmate  with  a  transgender  CMA  

assignment,  to adjust conditions ofthe visual search as needed for the inmate’s privacy.  

Transgender  inmates  may  also  request  an  exception  to  be  visually  searched  by  a  staff  member  of  

the inmate’s identified gender.  The  exception  must  be  pre-authorized by  the  Warden,  after  

consultation  with  staff  from  Health  Services,  Psychology  Services,  Unit  Management,  and  

Correctional  Services.  Exceptions  must  be  specifically described (e.g.,  “visual  search  only  by  

female staff”),  clearly communicated to relevant staffthrough a memorandum,  and reflected in  

SENTRY  (or  other  Bureau  database;  e.g.,  posted  picture  file).  Inmates  should  be  provided  a  

P5200.04 1/18/2017  11  
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personal  identifier  (e.g.,  notation  on  commissary  card,  etc.)  that  indicates  their  individual  

exception,  to  be  carried  at  all  times  and  presented  to  staff  prior  to  visual  searches.  

It  is  recommended  the  inmate  request  the  exception  by  submitting  an  Inmate  Request  to  Staff  

(BP-A014  to  the  Warden.  The  Warden  will  consult  with  the  departments  listed  above,  and  the  8)  

memo approving or denying the request will be generated by the Warden’s  Office.  

Inmates  who  are  granted  this  exception  under  policy  may have  it  reversed  by  the  Warden  if  

found  to  have  violated  institution  rules  concerning  contraband.  

Transgender  inmates  placed  at  an  institution  or  in  a  housing  unit  that  does  not  correspond  with  

their  identified  gender,  and  who  are  granted  an  exemption  as  indicated  above,  will  be  searched  

by:  bargaining unit staffofthe inmate’s identified gender who  consent  to  participate  in  the  

search;  management staffofthe inmate’s identified gender who  consent  to  participate  in  the  

search;  or  available  Health  Services  clinical  staff.  

Transgender  inmates  placed  at  an  institution  or  in  a  housing  unit  of  their  identified  gender  will  be  

searched  by  bargaining unit staffofthe inmate’s identified gender who  consent  to  participate  in  

the search;  management staffofthe inmate’s identified gender;  or available medical staff.  

Institutions  should  consider  using  available  body  scanning  technology in  lieu  of  visual  searches  

of  transgender  inmates.  

In  exigent  circumstances,  any  staff  member  may  conduct  a  visual  search  of  any  inmate  consistent  

with  the  Program  Statement  Searches of Housing Units, Inmates, and Inmate Work Areas.  

14.  CLOTHING AND COMMISSARY ITEMS  

Consistent  with  safety  and  security  concerns,  inmates  with  the  CMA  assignment  of  transgender  

will  have  the  opportunity  to  have  undergarments  of  their  identified  gender  even  if  they  are  not  

housed  with inmates  of  the  identified gender.  Institutional laundry  will have  available  

institutional  undergarments  that  fulfill  the  needs  of  transgender  inmates.  Undergarments  will  not  

have  metal  components.  

Standardized  lists  of  Commissary items  for  transgender  inmates  are  available  in  accordance  with  

the  Program  Statement  Trust Fund/Deposit Manual.  

Additional  items  based  on  an  individualized  assessment  of  the  transgender  inmate  may be  

approved by  the  Warden.  Additional items  may be  provided by  the  institution  or  purchased by  

the  inmate,  as  appropriate.  

P5200.04 1/18/2017  12  
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The  Women  and  Special  Populations  Branch  and/or  Social  Workers  

Inmates  who  purchase  and/or  are  provided  items  under  this  section  will  be  subject  to  disciplinary  

sanctions,  including  the  removal  of  these  items,  if  they  are  found  to  have  violated  institution  

rules  relating  to  the  possession  of  these  items.  

15.  REENTRY NEEDS  

In  accordance  with  the  Program  Statement  Release Preparation Program,  institution  staff  

should  assist  transgender  inmates  in  addressing  these  issues  prior  to  release  or  placement  in  a  

Residential  Reentry  Center/Home  Confinement.  

During  initial  classifications  and  Program  Reviews,  Unit  Management  will  formulate  a  pre-

release  plan  that  will  assist  transgender  inmates  in  obtaining  appropriate  identification,  finding  

housing  and  employment,  and  providing  community  resources  to  reintegrate  into  the  community.  

The  Reentry Affairs  Coordinator  may  assist  staff  with identifying  these  resources.  Institution  

and/or  Regional  Social  Workers  should  be  contacted  concerning  the  continuity  of  medical  care.  

can  be  contacted  to  provide  

guidance  and  resources  for  reentry  needs  of  transgender  inmates.  

16.  ADMINISTRATIVE REMEDIES  

Inmates  may  use  the  procedures  of  the  Program  Statement  Administrative Remedy Program  

concerning  any  issues  relating  to  this  policy.  

REFERENCES  

Program Statements  

P1330.18  Administrative  Remedy  Program  (1/6/14)  

P4500.11  Trust  Fund/Deposit  Fund  Manual  (4/9/15)  

P5100.08  Security Designation  and  Custody Classification  Manual (9/12/06)  

P5290.15  Intake  Screening  (3/30/09)  

P5310.12  Psychology Services  Manual (03/07/95)  

P5310.16  Treatment  and  Care  of  Inmates  with  Mental  Illness  (5/1/14)  

P5322.13  Inmate  Classification  and  Program  Review  (5/16/14)  

P5324.08  Suicide  Prevention  (4/5/07)  

P5324.12  Sexually Abusive  Behavior  Prevention  and Intervention  Program  (6/4/15)  

P5325.07  Release  Preparation  Program  (12/31/07)  

P5521.06  Searches  of  Housing  Units,  Inmates,  and  Inmate  Work  Areas  (6/4/15)  

P5800.15  Correctional  Systems  Manual  (9/23/16)  

P5200.04 1/18/2017  13  
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P6031.04  Patient Care (6/3/14) 

P6090.04  Health Information Management (3/2/15) 

Federal Regulations 

28 CFR part 115 

Additional Resources For Clinicians 

Diagnostic and Statistical Manual of Mental Disorders (DSM), most current version. 

World Professional Association for Transgender Health (WPATH) standards. 

BOP Forms 

BP-A014  Inmate Request to Staff8 

BP-A1110 Case Management Activity (CMA) SENTRY Assignment Consent Form for 

Transgender Inmates 

ACA Standards (see Program Statement, Directives Management Manual, sections 2.5 and 

10.3) 

■ American Correctional Association Standards for Adult Correctional Institutions, 4th 

Edition: 4 056M, 4 084  -4  .1M, 4 133M, 4 180M, 4 194  -4  --4  -4  M, 4 084  -4  -4  -4  M, 4 278M, 4  

4281.1M, 4-4  -4  -4  M, 4 281.5M, 4 281.6M, 4 281.7M, 4281.2M, 4 281.3M, 4 281.4  -4  -4  -4  -

4281.8M, 4-4  -4  - 4362M, 4 371M, 4  06M. 

■ American Correctional Association Performance Based Standards for Adult Local Detention 

Facilities, 4th Edition: 4-ALDF-2A-29, 4  -ALDF-2A-34 4-ALDF-2A-32, 4  , -ALDF-6B-03, 

4  -ALDF-4  -ALDF-4  -ALDF-4  -ALDF-4  --ALDF-2C-03, 4  C-22M, 4  C-30M, 4  D-22, 4  D-22-1, 4  

ALDF-4D-22-2, 4-ALDF-4  -ALDF-4  , -ALDF-4  -ALDF-4D-22-3, 4  D-22-4 4  D-22-5, 4  D-22-

6M, 4-ALDF-4D-22-7, 4  D-22-8, 4  -ALDF-7B-10, 4-ALDF-4  -ALDF-7B-08, 4  -ALDF-7B-10-

1. 

■ American Correctional Association Standards for Administration of Correctional Agencies, 

2nd Edition: None. 

■ American Correctional Association Standards for Correctional Training Academies: None. 

Records Retention 

Requirements and retention guidance for records and information applicable to this program are 

available in the Records and Information Disposition Schedule (RIDS) on Sallyport. 

P5200.04 1/18/2017 14  
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Attachment A.  Case Management Activity (CMA) SENTRY Assignment  

Consent F  for Transgender Inmates (BP-A1110)  orm  

I  agree  that  Bureau  of  Prisons  staff  may  enter  a  CMA  assignment  on  SENTRY  concerning  my  

gender  identity.  

I  understand  that  this  CMA  assignment  will  identify  me  as  transgender  to  all  staff  members.  

I  understand  that  the  purpose  of  the  CMA  assignment  is  to  assist  staff  members  in  providing  

programs  and  taking  measures  as  described  in  the  Program  Statement  Transgender Offender  

Manual.  

I  understand  that  specific  medical  and  mental  health  information  will  not  be  disclosed  to  all  staff  

using  the  CMA  assignment;  specific  medical  and  mental  health  information  is  maintained  

separately.  

Inmate  Name:  

Register  Number:  

Signature:  

Date:  

P5200.04 1/18/2017  15  

Document  ID:  0.7.954.9539-000001  20200402-0001106  



Bumatay, Patrick (OAG) 

From: Bumatay, Patrick {OAG) 

Sent: Thursday, February 22, 2018 2:58 PM 

To: Judi Garrett 

Subject: RE: Transgender 

thanks 

From: Judi Garrett(b)(6) 

Sent: Thursday, February 22, 2018 2:54 PM 
To: Bumatay, Patrick {ODAG) <pabumatay@j md.usdoj .gov> 
Subject: Transgender 

V-le have three individuals with male genitalia who identify as female (transgender) and are housed in female 
facilities. 

Sent from my Verizon, Samsung Galaxy sm.anphone 

Document ID: 0.7.954.6905 20200402-0001197 
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United States Department of  

Justice  

Federal Prison System  

FY 2019 PERFORMANCE BUDGET  

Congressional Submission  

Salaries  and Expenses  
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Not Responsive Record

 Management ofO  Offenders who self-identifyffenders with Transgender Needs. 

as transgender individually assessed for psyc  ial and medicare hosoc  al needs. Areas 
ofconcern lude appropriate housing, lothing, grooming, showering, and essinc  c  a c to 
gender-appropriate general store (commissary) items as well as targeted 
psychological and medic cal are. Transgender offenders may require individual 
c  al are lude pharmac  alounseling and emotional support. Medic c  may inc  eutic  
interventions (e.g., cross-gender hormone therapy), hair removal and surgery (if 
individualized assessment indic  al intervention is applicates surgic  able). BOP has 
approximately 345 self-identified transgender offenders, but this subpopulation is 
expec  es.ted to grow in number and demand for resourc  

Not Responsive Record

22 
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From: Judi Garrett (b)(6) 

Sent: Thursday, January 4, 2018 3:56 PM 
To: Bumat ay, Patrick {ODAG) <pabumatay@jmd.usdoj.gov> 
Subject: story on fleming and t ransgender, fyi 

<mime-attachmentpng> 

federal bureau of prisons 
I JI I " 

NEWS 

Trump likely to undo Obama-era transgender prisoners policy, ending 
Texas court battle 
Dallas News blog) 
There are 473 self-identifying transgender offenders out of a total 184,000 total federal 

inmates, according to the Bureau ofPrisons, or BOP.That's about one-quarter of 1 

percent of all federal prisoners. It's unclear how many are housed• with the 1,600 women 
at FMC Carswell, the onlyfederal medical ... 

< < < 
Dl1 Dll mt 

m m m 
P - P - f'-
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> > > 

You have received this email because you have subscribed to Google Alerts. 
Unsunswbe 

<mlme-attac.hmerilgrt>Recel.ii this alert as RSS reei:J 

Send FeedMck 
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From: McGaughy, Lauren [mailto:lmcgaughy@dallasnews.com) 
sent: Thursday, December 14, 2017 10:23 AM 
To: BOP-IPP/Public Affairs <BOP-I PP /PublicAffairs@bop.gov>; 
Sealls, Kenneth (CIV} (b)(6) 
omih., noc-+lor~• 1eri n i ,...,....u• f Q \AJ /Cvor/\eeirl-:\l""l+~h,..._I"\_ ..,......,, 

Document ID: 0.7.954.11883 20200402-0001877 
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C::1 1u1y. 1 1c.:tuc::11.,C-UU>uv1 -5vv, \..nVVJ C.hC:-~.:tl.3f.._Q f l\.\'-"LIVf::'•);VV 

Subject: Request for comment: Fleming v. U.S. settlement 
negotiations 

Dear all, 
Last week, :Mr. Gary McCaleb and I discussed the ongoing 
settlement negotiations in the case Fleming v. U.S. \1/hile he does 
not expect trans. female inmates to be moved back into male 
prisons, McCaleb said he expects the Bureau ofPrisons to make 
some rather significant changes to the way transgender inmates are 
housed in federal prisons as a result ofthe settlement, including but 
not limited to "separate or special programs" for said inmates. 
Can you comment on whether this statement is true? Ifit is, does 
the BOP expect to need to make changes to the PREA 
administrative code to accommodate housing trans men and women 
separately due to their gender identity? 
Please let me know whether the BOP intends to comment, and 
when. Please feel free to call me at any time ·with questions.. 

Regards, 
Lauren YlcGaugby 

~ 

Lauren 1\'lcGaughv 
The Dallas A,foming News 
State Capitol Reporter 
(b )( 6) 

@hncgaughy 

Thank you for readi.J,g TJte News! Click /:ere to become a 
su.bscriher. 
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DOJ  Law  Enforcement  Component  Report  

December  15,  2017  

• AGENCY  On  call  Report  
Not Responsive Record

BOP  (b)(6) per BOP Stories:  

 A reporter with The Washington Post Magazine conducted an in-
person interview with a deaf inmate at one of our correctional  
institutions today (FCI Schuylkill, NY). The interview was  
conducted through a Bureau-arranged interpreter and the focus of  
the interview was the inmate's experience as a deaf person in the  
criminal justice system.  

 Lauren McGauchy of the Dallas Morning News asked about how  
many inmates in the Bureau of Prisons identify as transgender  
(there were 473 as of Dec 2), as well as what administrative steps  
would be required to change a BOP policy.  

 Our response: The regulation you cite are the Department of Justice  
(DOJ) promulgated Prison Rape Elimination Act (PREA)  
regulations, done under the requirements of the Administrative  
Procedure Act (APA).  Generally, the APA requires publication of  
a proposed regulation in the Federal Register; allowing the public  
to comment on the proposed regulation; Agency consideration of  
public comment, and publication of the final regulation.  This  
process would be followed regarding any changes  
to PREA regulations.  

 With respect to BOP policy, please see Program Statement  
1221.66, Directives Management Manual, located here  
https://www.bop.gov/policy/progstat/1221  066.pdf, for an  
explanation how BOP policies are created.  

Document  ID:  0.7.954.5527-000001  20200402-0001883  
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DOJ  Law  Enforcement  Component  Report  

December  15,  2017  

• AGENCY  On  call  Report  
Not Responsive Record

BOP  (b)(6) per BOP Stories:  
A  reporter  with  The  Washington  Post  Magazine  conducted an  in-
person  interview  with  a  eaf  inmate  at  one  of  our  correctional  d  
institutions  tod  was  ay (FCI  Schuylkill,  NY).  The  interview  
cond  through  Bureau-arranged interpreter  and the  focus  of  ucted  a  
the  interview  was  the  inmate's  experience  as  a  deaf  person  in  the  
criminal  justice  system.  
Lauren  McGauchy  of  the  Dallas  Morning  News  asked about  how  
many inmates  in  the  Bureau  of Prisons  id  as  er  entify  transgend  
(there  were  473  as  of  Dec  2),  as  well  as  ministrative  steps  what  ad  
would be  required to  change  a  BOP  policy.  

Our  response:  The  regulation  you  cite  are  the  Department  
of  Justice  (DOJ)  promulgated Prison  Rape  Elimination  
Act  (PREA)  regulations,  d  und  the  requirements  of  the  one  er  
Ad  ure  ministrative  Proced  Act  (APA).  Generally,  the  APA  
requires  publication  of  a  regulation  in  the  Fed  proposed  eral  
Register;  allowing  the  public  to  comment  on  the  proposed  
regulation;  Agency  consideration  of  public  comment,  and  
publication  of  the  final  regulation.  This  process  would be  
followed regarding  any  changes  to  PREA  regulations.  

With  respect  to  BOP  policy,  please  see  Program  Statement  
1221.66,  Directives  Management  Manual,  located here  
https://www.bop.gov/policy/progstat/1221  066.pdf,  for  an  
explanation  how  BOP  policies  are  .created  

Not Responsive Record
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Nanc-y Ayers 

From: Nancy Ayers 

Sent: Thursday, December 14, 2017 5:20 PM 

To: Hornbuckle, Wyn (OPA) 

Cc: (b)(6) per BOP 

Subject: RE: LE Component report/week ahead 

she sent her questions in separate emails. the question about the number of transgender inmates 
came first a few days ago. so my bullet simply tried to summarize b-oth. 

Sent from my Verizon, Samsung Galaxy smartphone 

--Original message --
From: Nancy Ayers (b)(6) per BOP 

Date: 12/14/17 5:16 PM (GMT-05:00) 
To: Wyn Hornbuckle <Wyn.Hombuckle@usdoj.gov> 
Cc: (b)(6) per BOP 

Subject: RE: LE Component report/week ahead 

>» "Nancy Ayers" 12/ 14/2017 17:16 >» 

no. I can forward you the response provided. 

Sent from my Verizon, samsung Galaxy smartphone 

--- Original message-----
From: "Hornbuckle, Wyn (OPA)" <Wyn.Hombuckle@usdoj.gov> 
Date: 12/14/17 5:10 PM (GMT-05:00) 
To: Nancy Ayers (b)(6) per BOP 

Cc: (b)(6) per BOP 

Subject: RE: LE Component report/week ahead 

>» "Hornbuckle, Wyn (OPA)" 12/14/2017 17:10 >» 

Document ID: 0.7.954.16588 20200402-0001931 

mailto:Wyn.Hombuckle@usdoj.gov
mailto:Wyn.Hombuckle@usdoj.gov


Nancy Ayers 

From: Nancy Ayers 

Sent: Thursday, December 14, 2017 5:18 PM 

To: Hornbuckle, Wyn (OPA) 

Subject: Fwd: Media Inquiry: Dallas Morning News - RE: BOP Policy -

here it is. 

Sent from my Veri-zon, Samsung Gala KY smartphone 

Reporter: Lauren Mc.Gaughy, Dallas Morning New s 

Que stions: What legal or administrative steps would be required to change a BOP program statement, 
specifically the "transgender offender manual" (5200.04). What individuals, agencies or other groups would 
need to sign offon changes? Would there be a public comment period before the changes take place? How 
long? 
What legal or administrative steps would be required to change administrative law, specifically 28 CFR 115.42 
(c)-(g) on transgender inmate housing? What individuals, agencies or other groups would need to sign offon 
changes? ·would there be a public connnent period before the changes take place? How long? 

R esponse: 
The regulation you cite are the Department of Justice (DOJ) promulgated Prison Rape Elimination Act (PREA) 
regulations, done under the requirements ofthe Administrative Procedure Act (APA). Generally, the APA 
requires publication ofa proposed regulation in the Federal Register; aJfowing the public to comment on the 
proposed regulation; Agency consideration ofpublic comment. and publication ofthe final regulation. This 
process would be followed regarding any changes to PREA regulations. 

Vlith respect to BOP policy, please see Program Statement 1221. 66, Directives ~agement Manual, located 
here https:/!\vww.bop.g0\i1policvi'progstatl l.:?21 066.pdf, for an explanation how BOP policies are created. 
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Nancy Ayer,s 

From: Nancy Ayers 

Sent: Thursday, December 14, 2017 3:55 PM 

To: Hornbuckle, Wyn (OPA) 

Cc: (b)(6) per BOP 
Subject: Fwd: LE: Component report/week ahead 

Wyn, 
I am on annual leave tomorrow so (b )( 6) per BOP will be on the call. 
Below is our update. 

BOP 

Stories: 

• A reporter with The Washington Post :\1:agazine conducted an. in-person interview with a deaf inmate at 
one ofour correctional institutions today (FCI Schuylkill, 1\11'). The interview• was conducted through a 
Bureau-arranged interpreter and the focus ofthe interview was the inmate's experience as a deafperson in 
the criminal justice system. 

• Lauren McGauchy of the Dallas Morning News asked about how many inmates in the Bureau of 
Prisons identify as transgender (there were 473 as ofDec 2), as well as what administrative steps would 
be required to change a BOP policy. 
Our response: 

A.nnouncements: 

• None 

Events: 

• None 

Nancy Ayers 
Chief, Office of Public Affairs 
Federal Bureau of Prisons 
U.S. Department of Justice 
202-514-

Nancy Ayers 
Chief, Office of Public Affairs 
Federal Bureau of Prisons 
U.S. Department of Justice 
202-s14DDJ 

Document ID: 0.7.954.16556 20200402-0001934 



> > > ..HornoucK1e, wyn tUPAF <wyn.Hornourne@us.aoJ.gov> 11/jU/ iU l r y:~4 AM > > > 
Just a reminder I need your bullets by COB t oday. Thanks very much! Wyn 
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FEDERAL BUREAU OF PRISONS ANNUAL PREA REPORT CALENDAR YEAR 2016 

The Prison Rape Elimination Act of 2003 (PREA; Public Law 108-79), was enacted to address 
sexual abuse in prison and jails. In addition to setting mandatory standards for the detection, 
prevention, and punishment of sexual abuse or rape in prisons, PREA requires all correctional 
facilities to collect and report detailed information regarding sexual victimization of inmates. 

On August 20, 2012 (updated June 4, 2015), the Bureau of Prisons (BOP) published internal 
policy implementing the PREA regulations promulgated by the Attorney General. The policy 
emphasizes the zero tolerance for sexual abuse or harassment of any type by staff or inmates 
in the BOP. The BOP's National and Regional PREA Coordinators and institution PREA 
compliance managers continue to oversee agency implementation of the law, regulations and 
BOP policy. The agency also continues to provide annual training for all staff on PREA 
generally. 

Standards 115.87 and 115.88, which are detailed below, delineate specific data monitoring and 
collection requirements. This document summarizes the information that will be provided to the 
Bureau of Justice Statistics (BJS) by the BOP in accordance with PREA. 

I. Scope of Assessment: This report provides a review of the incident-based and aggregate 
data collected for calendar year (CY) 2016. Factors such as motivation and other possible 
contributing factors are reported when available. This report includes comparisons to data 
from the CY 2015 report. 

II. Inmate-on-Inmate Abuse Data Collected: The BOP includes 122 facilities and satellite 
camps. In some cases, multiple facilities are co-located, comprising a correctional complex. 
In addition, the agency utilizes 13 Large Secure Contract (LSC) facilities, all of which are low 
security. 

Ill. Overview of Data: During the CY 2016 data collection period , 94 BOP facilities and 11 LSC 
contract facilities had at least one sexual abuse allegation. There were a total of 334 inmate
on-inmate sexual abuse allegations at BOP facilities and 39 at LSC facilities. The table 
which begins on page 3 presents the allegation details individually by facility and aggregated 
by security level. 
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§ 115.87 DATA COLLECTION 

(a) The agency shall collect accurate, uni form data 

for every allegation of sexual abuse at facilities 

under its direct control using a standardized 

inst rument and set of definitions. 

(b) The agency shall aggregate the incident-based 

sexual abuse data at least annually. 

(c) The incident-based data collected shall include, 

at a minimum, the data necessary to answer all 

questions from the most recent version of the 

Survey of Sexual Violence conducted by the 

Department of Justice. 

(d) The agency shall maintain, review, and collect 

data as needed from all avai lable incident-based 

documents, including reports, investigation files, 

and sexual abuse incident reviews. 

(e) The agency also shall obtain incident-based and 

aggregated data from every private facility with 

which it contracts for the confinement of its 

inmates. 

(f) Upon request, the agency shall provide all such 

data from the previous calendar year to the 

Department of Justice no later t han June 30. 

§ 115.88 DATA REVIEW FOR 
CORRECTIVE ACTION 

(a) The agency shall review data collected and 

aggregated pursuant to § 115.87 in order to assess and 

improve the effectiveness of its sexual abuse prevention, 

detection, and response pol icies, practices, and training, 

including by: 

(1) Identifying problem areas; 

(2) Taking corrective action on an ongoing 

basis; and 

(3) Preparing an annual report of its findings 

and corrective actions for each facili ty, as well 

as the agency as a whole. 

(b) Such report shall include a comparison of the current 

year's data and corrective act ions w ith those from prior 

years and shall provide an assessment of the agency's 

progress in addressing sexual abuse. 

(c) The agency's report shall be approved by the agency 

head and made readily available to the public through its 

Web site or, if it does not have one, through other 

means. 

(d) The agency may redact specific material from the 

reports when publication would present a clear and 

specific threa t to the safety and security of a facili ty, 

but must indicate the nature of the material redacted. 
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FCI Allenwood Low 
FCI Bastrop 

FCI Beaumont Low 
FCI Big Spring 
FCI Butner Low 

FCI Coleman 
FCI Danbury (F) 
FCI Dublin (F) 
FCI Elkton 
FCI Forrest City 
FCI Fort Dix 
FCI Fort Worth 
FCI Loretto 
FCI Miami 
FCI Milan 
FCI Oakdale I 
FCI Oakdale II 
FCI Petersburg 
FCI Sandstone 
FCI Seagoville 
FCI Tallahassee (F) 
FCI Terminal Island 
FCI Texarkana 
FCI Yazoo City 
Low Security Level Total 

Medium Security Level Facilities 
USP Atlanta 
FCI Beaumont Medium 

FCI Beckley 
FCI Bennettsville 
FCI Berlin 
FCI Butner Medium I 
FCI Coleman Medium 
FCI Cumberland 
FCI Edgefield 
FCI El Reno 
FCI Estill 
FCI Fairton 
FCI Florence 
FCI Forrest City Medium 

FCI Gilmer 
FCI Greenville 
FCI Hazelton 
FCI Herlong 
FCI Jesup 
USP Leavenworth 
FCI Marianna 
USP Marion 
FCI Memphis 
FCI Mendota 

FCI Otisville 
FCI Pekin 
FCI Petersburg Medium 
FCI Phoenix 
FCI Pollock Medium 
FCI Sheridan 
FCI Talladega 
FCI Terre Haute 
FCI Tucson 
FCI Victorville Medium I 
FCI Victorville Medium II 
FCI Williamsburg 
FCI Yazoo City 
Medium Securi ty Level Total 

High Security Level Facilities 
USP Allenwood 
USP Atwater 
USP Beaumont 
USP Big Sandy 

5 
3 
3 
1 

1 
2 
2 
2 
5 
2 
7 

11 

1 
2 
1 
5 
1 
1 
1 
3 
2 
1 
1 
1 

64 
Allegations 

3 
4 

3 

1 
8 

4 
3 
4 
1 
2 
2 
4 
5 

4 
2 
1 
1 
1 
1 
3 

13 
1 
1 
1 
1 

12 
2 
2 
3 
1 
1 
1 
1 
3 
2 
1 

104 
Allegations 

8 
2 
3 

1 

1 
0 
1 
0 
0 
0 
0 
1 
0 
0 
0 
2 
1 
2 
0 
0 
0 
0 
0 
1 
0 
0 
0 
0 
9 

Substantiated 

0 
0 

0 
0 
0 
1 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
1 
0 

0 
0 
0 

1 
1 (satellite female camp) 
0 
0 
0 
0 
0 
0 
1 
0 
1 
7 

Substantiated 

1 
0 
0 
0 

Page 3 of 14 



FEDERAL BUREAU OF PRISONS ANNUAL PREA REPORT CALENDAR YEAR 2016 

USP Canaan 9 0 
USP Coleman I 5 0 
USP Coleman II 25 0 
USP Florence 4 0 
USP Hazelton 2 0 
USP Lee 2 0 
USP Lewisburg 4 0 
USP McCreary 3 0 
USP Pollock 3 0 
USP Terre Haute 17 0 
USP Tucson 17 0 
USP Victorville 3 0 
USP Yazoo City 1 0 
High Security Level Toto/ 109 1 
Administrative Security Level Facilities Allegations Substantiated 
MDC Brooklyn 
FMC Butner 

FMC Carswell (F) 

MCC Chicago 
FMC Devens 

MDC Guaynabo 

FDC Houston 
FMC Lexington 
MCCNewYork 
FTC Oklahoma City 
FDC Philadelphia 
FMC Rochester 
MCC San Diego 
FDC Seatac 
USMCFP Springfield 

Administrative Securi ty Level Total 

LSC Facilities 
Adams County 
Big Spring 
Cibola 
D. Ray James 
Eden 
Giles W. Dalby 
Great Plains 
McRae 
Moshannon Valley 

Reeves I & II 
Reeves Ill 
Rivers 
Taft 

LSCTotol 

2 
4 

9 
1 

8 
3 
1 
3 
1 
6 
9 
4 
1 
3 
1 

56 
Allegations 

4 
4 
5 
0 
0 
1 
3 
1 
3 
9 

· 3 

5 
1 

39 

0 
1 

3 
0 
2 
0 
0 
0 
0 
1 
0 
0 
0 
0 
0 
8 

Substantiated 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

Grand Totals 
Bureau of Prisons Facilities: 334 25 
Total Number of Allegations 
LSC Facilities: 39 0 
Total Number of Allegations 

Key/Notes: 
• (F)=Female Institution 

• Minimum security level facilities are stand-alone camps; if an institution has a satellite camp or federal satellite low, the 
reporting numbers are combined. 

IV. Inmate-on-Inmate Incident-Based Assessment for Substantiated Cases: There were 25 
substantiated cases of inmate-on-inmate sexually abusive behavior during this reporting 
period. Specific information on the type· of incident, location, details of the case, and 
dynamics of the case is provided below: 

FCC Allenwood (Low): 
1. Type of Incident: Sexual Harassment 
2. Location: Food Service 

Page 4 of 14 



FEDERAL BUREAU OF PRISONS ANNUAL PREA REPORT CALENDAR YEAR 2016 

3. Details: The white male assailant admitted to repeatedly making 
sexually explicit comments to the white male victim. 

FCC Allenwood (High): 
1. Type of Incident: Sexual Harassment 
2. Location: Housing Unit Cell 
3. Details: The black male assailant was found to have repeatedly sexually 

propositioned the black male victim. Inmate witnesses corroborated the 
allegation. 

FCC Beaumont (Low): 
1. Type of Incident: Sexual Harassment 
2. Location: Housing Unit Cell 
3. Details: The Hispanic male assailant was found to have sexually 

harassed and stalked the white male victim. Inmate witnesses· 
corroborated the allegations. 

FCC Butner (Administrative Facility): 
1. Type of Incident: Sexual Contact 
2. Location: Housing Unit Cell 
3. Details: The Hispanic male assailant admitted to grabbing the Hispanic 

male victim's buttocks without consent. 

FCC Butner I (Medium): 
1. Type of Incident: Sexual Harassment 
2. Location: Housing Unit Cell 
3. Details: The white male assailant admitted to repeatedly propositioning 

the Hispanic male victim for oral sex and to lifting the victim's bed sheet 
without consent to attempt to look at his genitals. An inmate witness 
corroborated the allegation. 

FMC Carswell: 
1. Type of Incident: Sexual Contact 
2. Location: Housing Unit Cell 
3. Details: The black female assailant was found to have groped the white 

victim's vagina over her clothing. An inmate witness supported the 
allegation. 

FMC Carswell: 
1. Type of Incident: Sexual Contact 
2. Location: Special Housing Unit Cell 
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3. Details: The black female assailant was found to have groped the white 
female victim's vagina over her clothing. An inmate witness supported 
the allegation. 

FMC Carswell: 
1. Type of Incident: Sexual Contact 
2. Location: Housing Unit 
3. Details: The black female assailant admitted to touching the clothed 

white female victim on her inner thigh, breasts, and buttocks without her 
consent and despite being asked to stop by the victim. 

FMC Devens: 
1. Type of Incident: Sexual Harassment 
2. Location: Housing Unit Cell 
3. Details: The white male assailant admitted to sexually harassing the 

white male victim. 

FMC Devens: 
1. Type of Incident: Sexual Contact 
2. Location: Housing Unit Cell 
3. Details: The American Indian male assailant admitted to masturbating 

while touching the Hispanic transfemale victim on her chest. 

FCI Dublin: 
1. Type of Incident: Sexual Contact 
2. Location: Recreation 
3. Details: The white female assailant admitted to shoving a slice of bread 

on the clothed vaginal area of the American Indian female victim without 
consent. 

FCI Fort Worth: 
1. Type of Incident: Sexual Contact 
2. Location: Housing Unit Cell 
3. Details: The white male assailant was found to have fondled the white 

male victim's genitalia without consent. 

FCI Fort Worth: 
1. Type of Incident: Sexual Contact 
2. Location: Housing Unit 
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3. Details: The white male assailant admitted to grabbing one of the white 
male victim's buttocks and genitalia. Three other victims were identified, 
though the assailant did not admit to contact with them. 

FCI Loretto: 
1. Type of Incident: Sexual Harassment 
2. Location: Housing Unit Cell 
3. Details: The white male assailant was found to have repeatedly exposed 

himself to and propositioned the white male victim. Inmate witnesses 
supported this allegation. 

FCI Marianna: 
1. Type of Incident: Sexual Contact 
2. Location: Recreation 
3. Details: The white transfemale assailant was found to have rubbed her 

breasts on the white transfemale victim's arm and also groped the 
victim's buttocks. Inmate witnesses supported this allegation. 

FCI Miami: 
1. Type of Incident: Sexual Contact 
2. Location: Housing Unit Cell, Food Service Area 
3. Details: The black male assailant was found to have groped the clothed 

white male victim's buttocks. There were inmate witnesses to the event. 

FCI Miami: 
1. Type of Incident: Sexual Harassment 
2. Location: Housing Unit Cell, Compound 
3. Details: The white male assailant was found to have sexually harassed 

the black male victim in the unit and elsewhere on the prison compound. 

MCC New York: 
1. Type of Incident: Sexual Harassment 
2. Location: Housing Unit Cell 
3. Details: The white male assailant admitted to pulling the Hispanic male 

victim's pants down and repeatedly asking if he could perform fellatio on 
him. 

FTC Oklahoma City: 
1. Type of Incident: Sexual Act 
2. Location: Housing Unit Cell 
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3. Details: The black male assailant was found to have coerced the white 
male victim into performing fellatio on him. Staff observed the sexual 
act, and the victim reported consenting only due to coercion. 

FCI Pekin: 
1. Type of Incident: Sexual Act 
2. Location: Housing Unit Cell 
3. Details: The black male assailant was found to have sexually assaulted 

the American Indian male victim. There was an inmate witness to the 
sexual act. 

FCC Petersburg (Medium): 
1. Type of Incident: Sexual Harassment 
2. Location: Recreation, Housing Unit, Education 
3. Details: The black male assailant admitted to sexually harassing and 

exposing himself to the white male victim. 

FCI Phoenix (female satellite Camp): 
1. Type of Incident: Sexual Contact 
2. Location: Food Service dish room 
3. Details: The Hispanic female assailant was found to have thrust her 

pelvis into the clothed buttocks of the white female victim without 
consent. An inmate witness supported the allegation. 

FCI Seagoville: 
1. Type of Incident: Sexual Harassment 
2. Location: Housing Unit Shower 
3. Details: The white male assailant was found to have sexually harassed 

the Hispanic male victim by peering repeatedly at him while in the 
shower. Inmate witnesses supported this allegation. 

FCC Victorville II (Medium): 
1. Type of Incident: Sexual Act 
2. Location: Housing Unit Cell 
3. Details: The Hispanic male assailant was observed by staff engaging in 

sexual intercourse with the Hispanic male victim. The victim indicated it 
was without consent. 

FCC Yazoo City (Medium): 
1. Type of Incident: Sexual Act 
2. Location: Housing Unit Cell 

Page 8 of 14 



FEDERAL BUREAU OF PRISONS ANNUAL PREA REPORT CALENDAR YEAR 2016 

3. Details: The black male assailant admitted to having the white male 
victim perform fellatio due to debts owed. The victim indicated this was 
coerced and not consensual. 

Substantiated Inmate-on-Inmate Assault Data 

Mi~i'.17um Level I Allegations ISubstantiated I Problem Identified I Corrective Action 
Fac1l1ty 

FCI Phoenix 2 1 No problems identified A thorough review of the incident was 
(satellite Camp) or recommendations conducted. No physical barriers 

made. An inmate contributed to or raised issues with 
witness supported the monitoring technology. Staffing levels 
allegation. in the area were adequate as well. 

Lo~ _Level I Allegations ISubstantiated I Problem Identified I Corrective Action 
Facility 

FCI Allenwood 5 1 No problems identified A thorough review of the incident was 
or recommendations conducted. No physical barriers 
made. The perpetrator contributed to or raised issues with 
admitted to making monitoring technology. Staffing levels 
repeated sexually in the area were adequate as well. 
explicit comments. 

FCI Beaumont 3 1 No problems identified A thorough review of the incident was 
or recommendations conducted. No physical barriers 
made. Inmate witnesses contributed to or raised issues with 
supported the allegation monitoring technology. Staffing levels 
of sexual harassment. in the area were adequate as well. 

FCI Dublin 2 1 No problems identified. A thorough review of the incident was 
One recommendation conducted. No physical barriers 
was made. The contributed to or raised issues with 
perpetrator admitted to monitoring technology. Staffing levels 
the behavior. in the area were adequate as well. 

More frequent observation by staff of 
the area leading to Recreation was 
recommended. 

FCI Ft. Worth 11 2 No problems identified A thorough review of the incident was 
or recommendations conducted. No physical barriers 
made. contributed to or raised issues with 

monitoring technology. Staffing levels 
in the area were adequate as well. 

No problems identified. A thorough review of the incident was 
One recommendation conducted. No physical barriers 
was made. The contributed to or raised issues with 
perpetrator admitted to monitoring technology. Staffing levels 
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grabbing the victim's 

buttocks and genitalia. 
in the area were adequate as well. 

Additional cameras in the housing unit 
were recommended and purchased. 

FCI Loretto 1 1 Vague descriptions of 

reported events in initial 
case documentation 
impeded initial 
consensus of incident 
labeling. Inmate 
witnesses supported the 

allegation of sexual 
harassment. 

A thorough review of the incident was 
conducted. No physical barriers 
contributed to or raised issues with 

monitoring technology. Staffing levels 
in the area were adequate as well. It 
was recommended that precise, 

descriptive language be used in staff 
investigative documentation and this 
was reinforced to staff. 

FCI Miami 2 2 No problems identified 
or recommendations 

made. Inmate witnesses 
supported the allegation 
of groping. 

No problems identified 
or recommendations 
made regarding the 
incident of sexual 

harassment. 

A thorough review of the incident was 
conducted . No physical barriers 

contributed to or raised issues with 
monitoring technology. Staffing levels 
in the area were adequate as well. 

A thorough review of the incident was 
conducted. No physical barriers 
contributed to or raised issues with 

monitoring technology. Staffing levels 
in the area were adequate as well. 

FCI Seagoville 3 1 The victim and 

perpetrator were briefly 

housed in the same Unit 
after the allegation. 
Case documentation 
was incomplete. Inmate 

witnesses supported the 
allegation of sexua l 
harassment. 

A thorough review of the incident was 
conducted. No physical barriers 
contributed to or raised issues with 
monitoring technology. Staffing levels 

in the area were adequate as well. Unit 

Management staff w ill be notified of 
PREA allegations when they are made to 
ensure appropriate separation. Staff 
training regarding case documentation 

was conducted. 

Me?!um Level I Allegations I Substantiated I Problem Identified I Corrective Action 
Fac1ltty 

FCI Butner I 8 1 No problems identified 
or recommendations 

made. The perpetrator 
admitted to repeatedly 
propositioning the 
victim and an inmate 
witness supported the 
allegation of sexua l 
harassment. 

A thorough review of the incident was 

conducted. No physical barriers 
contributed or raised issues with 
monitoring technology. Staffing levels 
in the area were adequate as well. 
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FCI Marianna 3 1 No problems identified A thorough review of the incident was 
or recommendations conducted. No physical barriers 
made. Inmate witnesses contributed to or raised issues with 
supported the monitoring technology. Staffing levels 
allegation. in the area were adequate as well. 

Transgender identity appears to have 
been a factor. 

FCI Pekin 1 1 No problems identified A thorough review of the incident was 
or recommendations conducted. No physical barriers 
made. There was an contributed to or raised issues with 
inmate witness to the monitoring technology. Staffing levels 
sexual assault. in the area were adequate as well. The 

victim's criminal offense and status as a 
sex offender may have been a 
contributing factor. 

FCI Petersburg 12 1 No problems identified A thorough review of the incident was 
or recommendations conducted. No physical barriers 
made. The perpetrator contributed to or raised issues with 
admitted to sexually monitoring technology. Staffing levels 
harassing the victim. in the area were adequate as well. 

FCI Victorville II 3 1 The victim and A thorough review of the incident was 
perpetrator were conducted. No physical barriers 
initially interviewed contributed to or raised issues with 
within hearing distance monitoring technology. Staffing levels 
of each other. Staff in the area were adequate as well. It 
interrupted the assault was recommended that all future PREA 
in progress. interviews occur in confidential settings, 

completely separate from other 
inmates. 

FCI Yazoo City 1 1 No problems identified A thorough review of the incident was 
or recommendations conducted. No physical barriers 
made. The perpetrator contributed to or raised issues with 
admitted to having the monitoring technology. Staffing levels 
victim perform fellatio. in the area were adequate as well. 

Hig~-Level IAllegations ISubstantiated I Problem Identified ICorrective Action 
Facility 
USP Allenwood 8 1 No problems identified A thorough review of the incident was 

or recommendations conducted. No physical barriers 
made. Inmate witnesses contributed to or raised issues with 
supported the allegation monitoring technology. Staffing levels 
of sexual harassment. in the area were adequate as well. 
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Ad~_inistrative I Allegations ISubstantiated I Problem Identified 
Facility 

No problems identified 

made. The perpetrator 

No problems identified, 

recommended duress 
buttons be added to the 

No problems identified 

No problems identified 

made. The perpetrator 

No problems identified 

made. The perpetrator 

No problems identified 

made. The perpetrator 
admitted to the abusive 

FMC Butner 4 1 
or recommendations 

admitted to grabbing 

the v ictim's buttocks. 

FMC Carswell 9 3 
but it was 

housing unit cells to 

allow an add itional 
means of reporting 

issues. There was an 
inmate witness. 

or recommendations 
made. There was an 
inmate witness. 

or recommendations 

admitted to touching 
the victim without 
consent. 

FMC Devens 8 2 
or recommendations 

admitted to sexually 
harassing the victim. 

or recommendations 

behavior. 

MCC New York 1 1 No problems identified 
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I Corrective Action 

A thorough review of the incident was 
conducted. No physical barriers 
contributed to or raised issues with 
monitoring technology. Staffing levels 

in the area were adequate as well. 

A thorough review of the incident was 
conducted . No physical barriers 

contributed or raised issues with 
monitoring technology. Staffing levels 
in the area were adequate as well. 

Installation of duress buttons are being 
considered for the cells. 

A thorough review of the incident was 
conducted. No physical barriers 
contributed to or raised issues with 

monitoring technology. Staffing levels 
in the area were adequate as well. 

A thorough review of the incident was 

conducted. No physical barriers 
contributed to or raised issues with 
monitoring technology. Staffing levels 
ih the area were adequate as well. 

A thorough review of the incident was 
conducted. No physical barriers 
contributed to or raised issues with 

monitoring technology. Staffing levels 

in the area were adequate as well. 
Sexual orientation may have been a 
factor in the incident. 

A thorough review of the incident was 
conducted . No physical barriers 
contributed to or raised issues w ith 
monitoring technology. Staffing levels 
in the area were adequate as well. 
Sexual orientation may have been a 

factor in the incident. 

A thorough review of the incident was 



FEDERAL BUREAU OF PRISONS ANNUAL PREA REPORT CALENDAR YEAR 2016 

FTC Oklahoma 6 1 

or recommendations 
made. The perpetrator 
admitted to the abusive 
behavior. 

No problems identified 
or recommendations 
made. Staff interrupted 
the sexual act in 
progress. 

conducted. No physical barriers 
contributed to or raised issues with 
monitoring technology. Staffing levels 
in the area were adequate as well. 

A thorough review of the incident was 
conducted. No physical barriers 
contributed to or raised issues with 
monitoring technology. Staffing levels 
in the area were adequate as well. The 
victim's status as a sex offender may 
have been a contributing factor to the 
victimization. 

V. Staff-on-Inmate Incident-Based Assessment: Data for this category is provided in annual 
aggregate form. In addition, staff incidents are not part of the administrative record review 
for inmates and are received, assessed, and processed by the Office of Internal Affairs. 
Thus, facility security-level is not noted, and only the year-end totals are provided in this 
report. During 2016, there were 7 substantiated cases in this category, 4 of which occurred 
in contract facilities. 

Staff-on-Inmate Incident-Based Data 

Facility Number of Allegations Number of Substantiated Cases 
BOP 424 3 (0.7%) 
Halfway Houses 39 2 (5.1%) 
LSC 54 2 (3.7%) 

VI. Assessment By Security Level (Inmate-on-Inmate) : 
a. Breakdown of sexual abuse allegations by security level: 

Security Level 

Minimum Level 

Low Level (Includes LSC Facilities) 
Medium Level 
High Level 

Administrative Level 

Total Facilities (Includes LSC 
Facilities) 

I Number of Institutions I Substantiated Inmate-on-Inmate 
with Reported Allegations Incidents 

1 0 
35 9 
37 7 
17 1 
15 8 

105 25 
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b. Institutions are operated at five different security levels that can differ in terms of 
security barriers, types of housing, or staff-to-inmate ratio. Administrative facilities 
are institutions with special missions, such as the detention of pretrial offenders, 
the treatment of inmates with serious or chronic medical problems, or the 
containment of extremely dangerous, violent, or escape-prone inmates. These 
facilities are capable of housing inmates of all security levels. In comparison to CY 
2015, all security levels, with the exception of administrative facilities, saw a 
decrease in reported allegations. 

VII. Overview of Information: 

a. A single factor does not appear to underlie the incidents reviewed above, nor did 
the incidents appear to have been motivated by race; ethnicity; gender identity; 
lesbian, gay, bisexual, transgender, or intersex (LGBTI) identification, status, or 
perceived status; gang affiliation; or other group dynamics at the facility. In three 
of twenty-five substantiated cases, LGBTI status may have played a role, and in 
two additional cases, status as a sex offender may have been a contributing factor 
to the victimization. 

b. Based on the locations in which the incidents occurred, physical layouts/barriers 
did not appear to contribute to the incidents. Technology worked effectively, did 
not contribute to incidents, and was utilized where available during investigations. 
The inmate perpetrator admitted to engaging in some form of sexually abusive 
behavior or harassment in eleven of the incidents, and in eleven cases there were 
inmate witnesses who came forward during the investigation. 

c. Staffing levels did not appear to have caused or contributed to the sexual abus~ 
cases. In two of the substantiated cases, staff interrupted the sexually abusive 
behavior. 

VIII. Conclusion: Based on the review and findings noted throughout the report, it appears 
inmate education regarding PREA contributed to successfully establishing zero tolerance for 
sexually abusive behavior. A significant number of inmate witnesses were willing to step 
forward to corroborate allegations and provide eyewitness statements to investigators. The 
acceptance and adoption of zero tolerance for this behavior, to include sexual harassment, 
amongst the inmate population is further demonstrated by the increase in substantiated 
inmate-on-inmate sexual harassment cases. Inmates are less willing to tolerate behavior 
they may have previously considered nuisance behaviors, and they are more likely to report 
it to staff. 

Thomas R. Kane 
Acting Director 

~/ . D v 
/ /wJn,a4, ]X. A0/11.L 

DATE: 
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Press 

From: Press 

Sent: Thursday, November 30, 2017 4:45 PM 

To: Ehrsam, Lauren (OPA); O' Malley, Devin (OPA) 

Cc: Sutton, Sarah E. (OPA}; Laco, Kelly (OPA) 

Subject: FW: MEDIA REQUEST: Fleming et al vs. USA Civil No. 7:17-cv-0O09-0 

Thank you - Kristen 

f rom: Aviva Stahl (b )( 6) 

Sent: Thursday, November 30, 2017 4:42 PM 
To: Sealls, Kenneth (CIV) ; Press <Press@jmd.usdoj.gov> 
Subjed: MEDIA REQUEST: Fleming et al vs. USA Civil No. 7:17-cv-0009-0 

I-Jj there, 

I'm a freelance journalist working on a story for the Intercept about Civil No. 7:17-cv-0009-0 (Fleming et .al 
vs. USA). I'm reaching out to request conm1ent as per the status of the case and how the DoJ will be 
proceeding. 

Ive drafted an initial set ofquestions, please see below. 1 wouid greatly appreciate ifyou could retmn comment 

by Tuesday end of day. Please don't hesitate to reach out at if you have any questions or need 
clarification. 

Wann regards, 

Aviva Stahl 

1. In August 2017, the government filed a motion in opposition to the plaintiffs' motion for a prelimmary 

injunction. In this motion, the government appears to maintain its commitment to enforcing 28 C.F.R. § 115.42 
(c) & (e), \Yhich holds that transgender individuals must be assessed for housing on a case-by-case basis. As 
ofAugust 2016, the DOJ stated that "a policy that houses transgender or inte:rsex inmates based excrus.ively on 

external genital anatomy," is in violation ofPREA standards (as put into place ooder the Obama ado:unistration 
in August 2012). 

Does the DOJ plan to continue interpreting and enforcing 28 C .F .R § 115.42 (c) & (e) as this standard was 

in August 2016? Does the DOJ have any imminent plans to change how it interprets PREA regulations vis-a
vis the housing oftransgender prisoners? 

2. I s-ee that this case ( Civil No. 7:17-cv-0009-0 ) is in abatement and that the government appears to be in 
settlement negotiations with the plaintiffs. Can yon provide any information as to the status ofthese. negotiations? 

3. Does Attorney Genei-al Jeff Sessions believe that the BOP's policy \vith regards to housing transgender 
prisoners is inconsistent ·with President Trump's May 2017 "Executive Order Promoting Free Speech and 
Religious Freedom," as the plaintiffs have claimed? 

Document ID: 0.7.954.16143 20200402-0001938 
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Follow me on T \Vltl:er @stahlidarity. 

Check out my writing portfolio at stahlidaritv.cotn, and/or get regular updates from me about my work by 

signing up here. 
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Thomas Kane 

From: Thomas Kane 

Sent: Wednesday, November 8, 2017 10:12 PM 

To: Barnett, Gary E. {OAG) 

Cc: Judi Garrett; Kenneth Hyle; Bumatay, Patrick (ODAG) 

Subject: Re: Tomorrow's Schedule 

Thanks again, Gary. 

Tom 

Sent from my Vertzon, Sam!>ung Galaxy smartphone 

--Original message ---
From: "Barnett, Gary£. (OAG}" <Gary.£.Barnett@usdoj.gov> 
Date: 11/8/17 6:52 PM (GMT-0S:00) 
To: Thomas Kane (b)(6) per BOP 
Cc: Kenneth Hyle (b )( 6) per BOP , Judi Garrett (b )( 6) , Patrick Bumatay 
<Patrick.Bumatay3@usdoj.gov> 
Subject: Re: Tomorrow's Schedule 

>» "Barnett, Gary E. (OAG)" 11/08/2017 18:52 »> 
Yes, we all still need to meet. I defer to DAGs office as to who they think needs to attend. 

On Nov 8, 2017, at 6:49 PM, Thomas Kane (b)(6) per BOP wrote: 

Hello Gary, 

Mark visited two field locations today before returning to the office at the end of the day 
when he and I met for a few minutes. He mentioned you and he spoke last evening about 
issues related to transgender inmates and suggested I check with you to determine 
whether you still wish to meet tomorrow at 3 with Patrick, Ken1 Judi and me. Thanks in 
advance ·for your feedback. 

Tom 

Sent from my Verizon, Samsung Galaxy smartphone 
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Barnett , Gary E. (OAG) 

From: 

Sent: 

To: 

Subject: 

Thanks 

Barnett, Gary E. (OAG) 

Wednesday, November 8, 2017 8:19 PM 

Bumatay, Patrick {ODAG) 

Re: Tomorrow's Schedule 

On Nov 8, 2017, at 8:15 PM, Bumatay, Patrick (ODAG) <pabumatay@jmd.usdoi.gov> wrote: 

I'll book one. Thanks. 

On Nov 8, 2017, at 8:11 PM, Barnett, Gary E.(OAG)<gebamett@imd.usdoj.gov> wrote: 

I do not. Is margolis available? Otherwise i can try to get OAG small conf 
room. 

On Nov 8, 2017, at 8:07 PM, Bumatay, Patrick (ODAG). 
<pabumatay@imd.usdoi.gov> wrote: 

Thanks Gary. We will have folks from various offices here. Do you 
have a room booked Gary? 

On Nov 8, 2017, at 6:52 PM, Barnett, Gary E. {OAG) 
<gebarnett@jmd.usdoj.gov> wrote: 

Yes, we all still need to meet. I defer to DAGs office 
as to who they think needs to attend. 

On Nov 8, 2017, at 6:49 PM, Thomas Kane 
(b )( 6) per BOP wrote: 

Hello Gary, 

Mark visited two field locations today 
before returning to the office at the end 
of the day when he and I met for a few 
minutes. He mentioned you and he spoke 
last evening about issues related to 
transgender inmates and suggested I 
check with you to determine whether you 
still wish to meet tomorrow at 3 with 
Patrick, Ken, Judi and me. Thanks in 
advance for your feedback. 

Tom 
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Sent from my Venzon, Samsung Galaxy 
smartphone 
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Bumatay, Patrick (ODAG) 

From: Bumatay, Patrick (ODAG) 

Sent: Monday, November 6, 2017 10:31 AM 

To: Cutrona, Danielle (OAG) 

Subject:. RE: (b)(5) 

Will do. Thanks. 

From: Cutrona, Danielle (OAG} 
Sent: Monday, November 6, 201710:08 AM 
To: Bumatay, Patrick (ODAG) <pabumatay@jmd.usdoj .gov> 
Subject: RE: (b)(5) 

(b)(5) 

Thanks. 

From: Bumatay, Patrick (ODAG} 
Sent: Sunday, November 5, 2017 8:45 PM 
To: Cutrona, Danielle (OAG) <dcutrona@imd.usdoj.gov> 
Subject: Re: (b)(5) 

Got it. 

On Nov 5, 2017, at8:32 PM, Cutrona, Danielle {OAG) <dcutrona@jmd.usdoj.gov> wrote: 

....Thanks. 

Sent from my iPhone 

On Nov 5, 2017, at 8:28 PM, Bumatay, Patrick (OOAG) <pabumatay@jmd.usdoj.gov> wrote: 

(b)(5) 

Patrick 
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ot Respons1Ye Record 

BOP ODAG POC: Patrick Bumatay (5 007 1) 
Bureau ofPrisons Component POC: Deputy Director Judi Garrett (b)(6) 

Date 

During the past week, BOP's population increased by 2 10, bringing the total inmate 11/03/17 
population to 185,442 . BOP's net population loss for FY 2018 is 175. The federal 
inmate population has increased twice since the beginning of the fiscal year. 

(b)(5) 

OAGIODAG action 
required? 

FYSA 

Recommend 
notifying PAO? 

No 

3 1Page For ODAG Internal Use Only 
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Jones, Kevin R (OLP) 

From: Jones, Kevin R {OLP) 

Sent: Thursday, October 26, 2017 10:53 AM 

To: Joe Nye ') 

Cc: Crytzer, Katherine {OLP); Hinchman, Robert (OLP}; Gormsen, Eric T (OLP) 

Subject: FW: Comments on DOJ's Unified Agenda - Final Review 10/25/2017 

Attachments: (b)(5) per 0MB 

Importance: High 

TO: Joe Nye, OIRA 

Here are the responses to the OIRA comments on the Department's draft submission for the Fall 
2017 Unified Agenda. Our responses are marked in Red below. Also(b)(5) 

-- Kevin R. Jones, OLP (202) 514-4604 

OIRA COMMENTS AND JUSTICE DEPARTMENT RESPONSES: 

• 

• 

• 

Document ID: 0.7.954.9122 20200402-0002140 



• 

• 

• 

From: Nye, Joseph B. EOP/OMB (b)(6) per O:t\fB 

Sent: Wednesday, October 11, 2017 2:45 PM 
To: Jones, Kevin R (OLP) <kjones@jmd.usdoj.gov> 
Cc: Hinchman, Robert (OLP) <rhinchman@jmd.usdoj.gov>; Gormsen, Eric T (OLP) <egormsen@imd.usdoj.gov> 
Subject: Comments on OOJ's Unified Agenda 

Kevin, 

\A/a h1;2\/0 tho fnlln~AJina rnrnmcn+c: nn nn l'c: unificrl ~aonrl=t ::anrl raa, 1l~tnn1 nl~n ct 1hmiccinn Dla!!c_c lat me 
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know if you have any questions and how the agency plans to revise their agenda and plan as a result. Thanks . 

• 

• 

• 

• 

• 

• 

Joe >Te 
Policy ~i\nalyst 
aim IOffice ofinfonnation and Regulatory Affairs 
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Jones, Kevin R (OLP) 

From: 

Sent: 

To: 

Cc: 

Subject: 

Attachments: 

Jones, Kevin R {OLP) 

Wednesday, October 25, 2017 4:24 PM 

Murray, Michael {OOAG); Bumatay, Patrick (ODAG); Cox, Stephen (OASG) 

Frank, Michael (ODAG); Sheehan, Matthew (ODAG); Kimball, Kathryn (OASG); 
Newman, Ryan (OLP); Crytzer, Katherine {OLP); Hinchman, Robert {OLP); 

Gormsen, Eric T (OLP) 

FW: Comments on DOJ's Unified Agenda - Final Review 10/ 25/ 2017 

(b )(5) per Or-.IB 

Based on the input from the Leadership Offices, he re are the draft responses we have at this point to 
send to OIRA. (b)(5) 

- Kevin 

FOR FINAL REVIEW 10/25/2017 

DRAFT 
TO: Joe Nye, OIRA 

Here are the responses to the OIRA comments on the Department's draft submission for t he Fall 
2017 Unified Agenda. Our responses are marked in Red below. (b)(5) 

- Kevin R. Jones, OLP j202) 514-4604 

(b)(5) 

OIRA COMMENTS AND JUSTICE DEPARTMENT RESPONSES: 

• 

Document ID: 0.7.954.9085 20200402-0002164 



• 

• 
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• 
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From: Nye, Joseph B. EOP/OMB (b)(6) 

Sent: Wednesday, October 11, 2017 2:45 PM 
To: Jones, Kevin R (OLP} <kiones@jmd.usdoj.gov> 
Ge: Hinchman, Robert (OLP} <rhinchman@jmd.usdoi.gov>; Gormsen, EricT (OLP} <egormsen@imd.usdoi.gov> 
Subject: Comments on DOJ's Unified Agenda 

Kevin, 

We have the following comments on DOJ's unified agenda and regulatory plan submission. Please let me 
know if you have any questions and how the agency plans to revise their agenda and plan as a result. Thanks • 

• 

• 

• 

• 

• 

• 

JoeXye 
Policy Analyst 
O~IB IOffice ofInformation and Regulatory Affairs 
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Bumatay, Patrick (ODAG) 

From: Bumatay, Patrick (ODAG) 

Sent: We-dnesday, October 25, 2017 11:42 AM 

To: Jones, Kevin R (OLP) 

Cc: Murray, Michael (OOAG}; Frank, Michael (ODAG); Newman, Ryan (OLP); Crytzer, 

Katherine (OLP) 

Subject: Rf: Update : NINE regs to withdraw from Unified Agenda - still checking on TWO 

(b)(5) 

Thanks, Kevin. 

Patrick 

From: Jones, Kevin R (OLP) 
Sent: Wednesday, October 25, 201711:40 AM 
To: Bumatay, Patrick (ODAG) <pabumatay@jmd.usdoj .gov> 
Cc: Murray, Michael {OOAG) <mmurray@jmd.usdoj.gov>; Frank, Michael {OOAG) <mfrank@jmd.usdoj.gov>; 
Newman, Ryan (OLP) <RNewman@jmd.usdoj.gov>; Crytzer, Katherine (OLP) <kcrytzer@jmd.usdoj .gov> 
Subject: RE: Update : NINE regs to withdraw from Unified Agenda - still checking on TWO 

Patrick, 

Following up on our conversion this morning. here is a suggested revised response for OIRA on the 
BOP issue. Please let me know if this is OK. 

-Kevin 

• 
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Jones, Kevin R (OLP) 

From: Jones, Kevin R {OLP) 

Sent: Tuesday, October 24, 201712:29 PM 

To: Hinchman, Robert (OLP}; Gormsen, Eric T (OLP) 

Subject:. RE: Comments on DOJ's Unified Agenda 

Thoughts on this draft? 

FOR REVIEW-DUE TO OIRA cob 10/25/2017 

DRAFT 
TO: Joe Nye, OIRA 

Here are the responses to the OIRA comments on the Department's draft submission for the Fall 
2017 Unified Agenda. Our responses are marked in Red below. (b)(5) 

- Kevin R. Jones, OLP (202) 514-4604-

(b)(5) 

OIRA COMMENTS AND JUSTICE DEPARTMENT RESPONSES: 

• 

• 

• 
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From: Nye, Joseph B. EOP/OMB(b)(6) 

Sent: Wednesday, October 11, 2017 2:45 PM 
To: Jones, Kevin R(OLP) <kjones@jmd.usdoj .gov> 
Cc: Hinchman, Robert (OLP) <rhinchman@jmd.usdoj.gov>; Gormsen, EricT {OLP} <egormsen@jmd.usdoj.gov> 
Subject: Comments on DOJ's Unified Agenda 

uplicatiYe !\faterial - See Bates Stamp Page 20200402-0002141 

Document ID: 0.7.954.9844-000004 20200402-0002250 

mailto:egormsen@jmd.usdoj.gov
mailto:rhinchman@jmd.usdoj.gov
mailto:kjones@jmd.usdoj


1r•----------------------------------
From: (b)(6) per BOP 
Sent: Friday, October 13, 2017 8:19 AM 

To: Hinchman, Robert {OLP) 

Cc: (b)(6) per BOP ; Kenneth Hyle 

Subject: Re: 0MB Comments on DOJ's Unified Agenda 

Bob: With regard to OMB's comment for BOP, we have the following response: 

(b)(6) per BOP I 

Rules Administrator 
LCI - OGC, HOLC Rm 244B 
Federal Bureau of Prisons 
202-353-
Fax; 202-305-4577 

SENSITIVE/ PRIVILEGED COMMUNICATION 
The information contained in this electronic message and any and all accompanying documents constitutes sensitive 
information. This information is the property of t he U.S. Department of Justice. 
If you are not the intended recipient of this information, any disclosure, copying, distribution, or the taking of any 
action in relrance on this information is strictly prohibited. If you received this message in error, please notify us 
immediately at the above number to make arrangements for its return to us. 
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From: Nye, Joseph 8. EOP/OMB (b)(6) 

Sent: Wednesday, October 11, 2017 2:45 PM 
To: Jones, Kevin R {OLP) <kjones@jmd.usdoj.gov> 
Cc: Hinchman, Robert {OLP) <rhinchman@jmd.usdoj.gov>; Gormsen, EricT {OLP) <egormsen@jmd.usdoj.gov> 
Subject: Comments on DOJ's Unified Agenda 

Kevin, 

We have the following comments on DOJ's unified agenda and regulatory plan submission. Please let me 
know if you have any questions and how the agency plans to revise their agenda and plan as a result. Thanks. 

CRT 
• (b)(5) 

BOP 

• (b)(5) 

All DOJ 

• 

DEA 

• (b)(5) 
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(b)(5) 

CRT 
(b )(5) • 

ATF 

• (b)(5) 

Joe ~ ye 
Policy A.nal'yst 
01IB IOffice of Information and Regulatory Affairs -
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U.S. Department of Justice 
Civil Division 

Office ofthe Assistant A ttorney General Washing1on. DC 20530 

September 28, 20 l 7 

MEMORANDUM FOR: THE OFFICE OF THE ATTORNEY GENERAL 

THE OFFICE OF THE DEPUTY ATTORNEY GENERAL 

THE OFFICE OF THE ASSOCIATE A ITORNEY GENERAL 

FROM: Chad A. Readier &_J ~ (i.,___, ----
Acting Assistant Attorney General 

SUBJECT: Civil Division Report for the Week of September 25, 2017 

Document ID: 0.7.954.6238-000002 20200402-0002407 
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RECENT KEY LEGAL DEVELOPMENTS 
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Judi Garrett 

To: NOTICE OF HUNGER STRIKE 

>>> (b)(6). (b)(7)(C) per BOP 8/6/2017 3:17 PM >» 

Inmate Work Assignment: ORDERLY 
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w 
Sent from my Verizon, Samsung Galaxy smartphon1:! 
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Judi Garrett 

From: Judi Garrett 

Sent: Monday, August 14, 2017 11:09 AM 

To: Bumatay, Patrick {ODAG) 

Subject: Re: The Fleming case filing is out in the media. 

Will do 

Sent from my Verizon, Samsung Galaxy smartphone 

-- Original message ---
From: "Bumatay, Patrick (ODAG)" <Patrick.Bumatay3@usdoj.gov> 
Date: 8/14/17 11:05 AM (GMT-05:00) 
To: Judi Garrett 
Subject: Re: The Fleming case filing is out in the media. 

>» "Bumatay, Patrick (OOAG)" 08/14/2017 11:05 >» 
Please let me know if you see any others. 

On Aug 14, 2017, at 10:19 AM, Judi Garrett (b )( 6) wrote: 

The Justice Department Is Evaluating Obama-Era Rules For Transgender Prisoners 
BuzzFeed 

A US Department of Justice filing in federal court on Saturday indicated the Trump 
administration will reevaluate policies from the Obama administration that let 
transgender inmates use facilities that match their gender identity, including in housing 
and shower rooms. However, the DOJ avoided addressing the core issue of a federal 
lawsuit over rules to protect transgender prisoners. The case was filed by four evangelical 
Christian women in a Texas prison who challenged the Obama-era guidelines and claimed 
sharing quarters with transgender women subjects them to dangerous conditions. 

Sent from my Verizon, Samsung Galaxy smartphone 
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BOP ODAG POC: Patrick Bumatay (5 0071) 
Bureau of Prisons 

Events Date Component POC IOAG/ODAG IRecommend 
action required? notifying PAO? I 

2 1 Page For ODAG Internal Use Only 
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BOP’s  population  decreased  by  117  for  the  week,  
bringing  the  total  inmate  population  to  187,315.  The  net  
population  loss  for  FY  2017  is  4,855.  

7/28  Deputy  Director  Judi  
Garrett,  

None  No  

(b)(6)

Not Responsive Record

(b)(5)
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BOP POC: Patrick Bumatay (5 0071) 

• BOP's population decreased by 
117 for the week, bringing the 
total inmate population 
to 187,315. The netpopulation 
loss for FY 2017 is 4,855. 

Date: 
7/28/2017 

Direct C-0rnponent POC 

BOP DeputyDirector, Judi 
Garret (b)(6) 

Action to be taken by 
ODAGIOAG? 

None 

Recommend Notification to 
PAO? 

No 
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BOP POC: Patrick Bumatay (5 0071) 

• BOP's population decreased by 
608 for the week, bringing the 
total inmate population to 
187,373. BOP's net population 
Joss for FY 2017 is 4,797 (2.5% 
decline for FY 2017). 

Date: 
7/7/2017 

Direct C-0rnponent POC 

BOP DeputyDirector, Judi 
Garret (b)(6) 

Action to be taken by 
ODAGIOAG? 

None 

Recommend Notification to 
PAO? 

No 
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-----------------------
From: rrrnrm 
Sent: Tuesday, July 25, 2017 2:41 PM 

To: Bumatay, Patrick {ODAG) 

Subject: Our transgender policy 

Attachments: 5200.04 {'1).pdf 

Patrick I assume you have this but sending it along just in case you need it 

Sent from my Verlzon, Samsung Galaxy smartphone 
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U.S.  Department  of  Justice  

Federal Bureau of Prisons  

P R O  G R A  M  S T A T  E M E N T  

OPI:  RSD/FOB  

NUMBER:  5200.04  

DATE:  January 18, 2017  

Transgender  Offender  Manual  

/s/  

Approved:  Thomas R. Kane  

Acting Director, Federal Bureau of Prisons  

1.  PURPOSE  AND  SCOPE  

To ensure the Bureau of Prisons (Bureau) properly identifies, tracks, and provides services to the  

transgender population.  

a.  Program  Objectives.  Expected results of this program are:  

■ This policy is meant to provide guidance to staff in dealing with the unique issues that arise  

when working with transgender inmates.  

■ Institutions ensure transgender inmates can access programs and services that meet their  

needs as appropriate, and prepare them to return to the community.  

■ Sufficient resources will be allocated to deliver appropriate services to transgender inmates.  

■ Staff will be offered training, enabling them to work effectively with transgender inmates.  

■ To support staff’s understanding of the increased risk of suicide, mental health issues and  

victimization of transgender inmates.  

b.  I  None required.  Should local facilities make any changes outside  nstitution  Supplement.  

changes required in national policy or establish any additional local procedures to implement  

national policy, the local Union may invoke to negotiate procedures or appropriate arrangements.  

2.  DEFI  TINI  ONS  

Gender  a construct used to classify a person as male, female, both, or neither.  Gender  

encompasses aspects of social identity, psychological identity, and human behavior.  
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Gender identity  a person’s  sense  oftheir own gender,  which is  communicated to  others  by their  

gender expression.  

Gender expression  includes mannerisms, clothing, hair style, and choice of activities.  

Gender nonconforming  a person whose appearance or manner does not conform to traditional  

societal gender expectations.  

Transgender  the  state  ofone’s  gender identity not matching one’s  biological sex.  For the  

purposes of this policy, a transgender inmate is one who has met with a Bureau of Prisons  

psychologist and signed the form indicating consent to be identified within the agency as  

transgender. This step allows for accommodations to be considered.  

Cisgender  the  state  ofone’s  gender identity matching  one’s  biological  sex.  

Sexual orientation  the  direction ofone’s  sexual interest towards  members  ofthe same,  

opposite, or both genders (e.g., heterosexual, homosexual, bisexual, asexual).  Sexual orientation  

and gender identity are not related.  

Gender Dysphoria (GD)  a mental health diagnosis currently defined by DSM-5  as,  “A strong  

and persistent cross-gender identification. It is manifested by a stated desire to be the opposite  

sex and persistent discomfort with his  or her biologically assigned sex.” Not all transgender  

inmates will have a diagnosis of GD, and a diagnosis of GD is not required for an individual to  

be provided services.  

Intersex  a person whose sexual or reproductive anatomy or chromosomal pattern does not seem  

to fit typical biological definitions of male or female.  Not all intersex people identify as  

transgender; unless otherwise specified, this policy does not apply to intersex people who do not  

identify as transgender.  

Transition  measures  that change  one’s  gender expression or body to  better reflect a person’s  

gender identity.  

3.  STAFF  RESPONSI  LI  ES  BI  TI  

The following Bureau components are responsible for ensuring consistent establishment of the  

programs, services, and resource allocations necessary for transgender offenders.  
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a.  Central  Office  

(1)  The Female  Offender  Branch  is the agency’s primary source and point of contact on  

classification, management, and intervention programs and practices for transgender inmates in  

Bureau custody.  The Branch is responsible for the following functions as they relate to  

transgender inmates:  

■ Engaging stakeholders, including serving as the primary point of contact on issues affecting  

transgender inmates with judges, political figures, and advocacy groups.  

■ Ensuring the Bureau offers appropriate services to transgender inmates.  

■ Preparing budgetary requests to deliver national and pilot programs or services affecting  

transgender inmates.  

■ Providing guidance and direction to Regional staff and institution leadership on transgender  

issues.  

■ Developing and implementing staff training on transgender issues.  

■ Building a research-based foundation for the Bureau’s work with transgender inmates.  

■ Presenting at internal and external conferences/events regarding the agency’s transgender  

inmates’ practices.  

■ Developing and monitoring monthly reports on the transgender population and institutional  

programs.  

■ Issuing an annual report on the state of transgender offenders in the Bureau that will be made  

available to all staff and stakeholders.  

■ Advising agency leadership on transgender inmate needs.  

■ Conducting an annual survey of transgender inmates in the Bureau and sharing results with  

internal and external stakeholders.  

■ Providing national oversight of pilot programs and initiatives serving transgender offenders.  

(2)  The Health  Services  Division  oversees all medical and psychiatric activity as it applies to  

transgender inmates.  Guidance on the most current research-driven clinical medical and  

psychiatric care of transgender inmates will be provided by the Medical Director.  

The Health Services Division also has oversight of a Transgender Clinical Care Team (TCCT).  

This team will be comprised of Physicians, Pharmacists, and Psychiatrists.  Social Workers,  

Psychologists, and other clinical providers can also be included when appropriate.  The TCCT  

will offer advice and guidance to health services staff on the medical treatment of transgender  

inmates and/or inmates with GD.  Medical staff can raise issues to the TCCT through the Health  

Services Division.  

(3)  The Psychology  Services  Branch  oversees all psychological mental health programs and  

services as they apply to transgender inmates, to include providing advice and guidance on  
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identification and evaluation of transgender inmates, and making recommendations for treatment  

needs of transgender inmates and/or inmates with GD.  

(4)  Central  Office  Branches/Divisions  of Correctional Services, Psychology Services,  

Education, Correctional Programs, Reentry Affairs, Residential Reentry Management, Health  

Services, Health Programs, Social Work, Office of General Counsel, and Trust Fund meet  

annually with the Female Offender Branch to discuss transgender population needs and evaluate  

current gender-responsive services.  The National Union and the Central Office LGBT Special  

Emphasis Program Manager will be invited to attend these meetings.  

(5)  The Transgender  Executive  Council  (TEC)  will consist of staff members from the Health  

Services Division, the Female Offender Branch, Psychology Services, the Correctional Programs  

Division, the Designation and Sentence Computation Center (DSCC), and the Office of General  

Counsel.  The TEC will meet a minimum of quarterly to offer advice and guidance on unique  

measures related to treatment and management needs of transgender inmates and/or inmates with  

GD, including designation issues.  Institution staff and DSCC staff may raise issues on specific  

inmates to the TEC through the Female Offender Branch.  The National PREA Coordinator is  

consulted as needed.  

b.  Regional  Offices  

■ Provide oversight to institutions regarding services and other relevant trends managing  

transgender inmates.  

■ Assign transgender responsibilities to the Regional Female Offender/Transgender  

Coordinator Collateral Duty Assignment.  This individual meets quarterly with the Female  

Offender Branch to discuss staffing and programming needs.  

c.  Institutions  

The institution CEO will establish a multi-disciplinary approach to the management of  

transgender inmates; specifically:  

■ Ensure transgender inmates have access to services.  

■ Enter tracking information for self-identified transgender inmates by updating SENTRY and  

other databases (e.g., PDS), as appropriate.  

■ Provide appropriate reentry resources that may be specific to the population.  

■ Advise the Local Union of transgender inmate management issues, as appropriate.  
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4.  STAFF  TRAI  NGNI  

Staff will be provided specialized training in working with unique issues when managing  

transgender inmates, with refresher training at annual training.  Institutions housing known  

transgender inmates should provide additional training, if needed.  

The Female Offender Branch will be responsible for developing training materials and current  

information on the management of transgender inmates.  This information will be made available  

to staff on the Female Offender Branch Sallyport page.  

In addition, the Prison Rape Elimination Act (PREA) regulations incorporated into the BOP  

Program Statement Sexually  Abusive  Behavior  Prevention  and  Intervention  Program  

have training requirements concerning pat searches and communication skills for transgender  

inmates.  See 28 C.F.R. § 115.15(f) and 115.31 (a) (9).  Please refer to this Program Statement  

regarding implementation of those training requirements.  

Staff will be provided adequate time to complete these trainings during duty hours.  

5.  INITI  GNATIAL  DESI  ONS  

The PREA regulations, incorporated into the Program Statement Sexually  Abusive  Behavior  

Prevention  and  Intervention  Program, state in section 28 C.F.R. § 115.42 (c):  

“In  deciding  whether  to  assign  a  transgender  or  intersex  inmate  to  a  facility  for  

male  or  female  inmates…the  agency  shall  consider  on  a  case-by-case  basis  

whether  a  placement  would  ensure  the  inmate’s  health  and  safety,  and  

whether  the  placement  would  present  management  or  security  problems.” 

Upon receipt of information from a Pre-Sentence Report, court order, U.S. Attorney’s  Office,  

defense counsel, the offender, or other source that an individual entering BOP custody is  

transgender, designations staff will refer the matter to the TEC for advice and guidance on  

designation.  

Institution staff managing pretrial or holdover offenders may also refer cases to the TEC for  

review.  Any TEC recommendations concerning pretrial inmates will be coordinated with the  

appropriate United States Marshal’s  Office.  

The TEC will consider factors including, but not limited to, an inmate’s  security level,  criminal  

and disciplinary history, current gender expression, medical and mental health  

needs/information, vulnerability to sexual victimization, and likelihood of perpetrating abuse.  

The TEC may also consider facility-specific factors, including inmate populations, staffing  
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patterns, and physical layouts (e.g., types of showers available).  The TEC will recommend  

housing by gender identity when appropriate.  

6.  I  NGNTAKE  SCREENI  

The PREA regulations in 28 C.F.R. part 115, Subpart A, incorporated into the Program  

Statement Sexually  Abusive  Behavior  Prevention  and  Intervention  Program  and the Program  

Statement Intake  Screening,  address intake screening.  Screening of transgender inmates will be  

conducted in accordance with these policies and all other applicable policies and procedures.  

7.  HOUSI  NG  ASSING  AND  PROGRAMMI  GNMENTS  

During Initial classification and Program Reviews, Unit Management staff will twice-yearly  

review the inmate(s) current housing unit status and programming available for transgender  

inmates; this review will be documented by Unit Management.  

The reviews will consider on a case-by-case basis that the inmate placement does not jeopardize  

the inmate’s health and safety and does not present management or security concerns.  

In making housing unit and programming assignments, a transgender or intersex inmate’s own  

views with respect to his/her own safety must be given serious consideration.  

Transgender inmates shall be given the opportunity to shower separate from other inmates.  

The agency shall not place transgender or intersex inmates in dedicated facilities, units, or wings  

solely on the basis of such identification or status, unless such placement is in a dedicated  

facility, unit, or wing established in connection with a consent decree , legal settlement, or legal  

judgment for the purpose of protecting such inmates.  

In order for an inmate to be considered for transfer to another location, including a facility  

housing individuals  ofthe  inmate’s  identified gender,  the Warden should consult with the TEC  

prior to submitting a designation request to the DSCC, but this is not required.  

8.  DOCUMENTATI  GNMENTSON  AND  SENTRY  ASSI  

a.  Medical  and  Mental  Health  I  Medical and mental health information for  nformation.  

transgender inmates will be maintained in the current electronic recordkeeping system in  

accordance with the Program Statement Health  I  Medical and  nformation  Management.  

mental health information is considered confidential, and may only be released in accordance  

with appropriate laws, rules, and regulations.  
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b.  I  For initial designations, designations staff will assign Case Management  nitial  Screening.  

Activity (CMA) SENTRY assignments if information in the PSR or other documentation  

indicates a likely transgender identity.  The screening codes will be:  

SCRN M2F  inmate should be screened for male to female.  

SCRN F2M  inmate should be screened for female to male.  

Any inmate arriving at the designated institution with a screening code is to be referred to the  

Chief Psychologist or designee for review within 14 days.  If the code was assigned in error, the  

screening code will be removed by the psychologist.  If the inmate identifies as transgender, the  

psychologist will replace the screening code with an identifying code, as indicated below.  

Holdover facilities will be exempt from this initial screening requirement, as limited available  

records and brevity of stay do not allow for a comprehensive screening.  

Any inmate who arrives without a screening code but identifies as transgender during intake, or  

at any time during the incarceration period, is referred to the Chief Psychologist or designee and  

interviewed within 14 days of the inmate notification.  Inmates in pretrial status at Bureau  

facilities may also receive a SENTRY code.  

c.  Notification  to  Staff  and  Tracking.  After consultation with Psychology Services, and if the  

inmate affirms his/her transgender identity, the screening code will be updated to a permanent  

assignment by a psychologist:  

TRN M2F  inmate is male to female transgender (transgender female).  

TRN F2M  inmate is a female to male transgender (transgender male).  

The inmate must request to Psychology Services staff that the CMA assignment be entered, and  

the inmate consents that all staff will therefore be notified that the individual is transgender.  The  

inmate’s  request will be  documented on BP-A1110, Case Management Activity (CMA)  

SENTRY Assignment Consent Form for Transgender Inmates (included as Attachment A to this  

policy).  Psychology Services will maintain the form in the electronic mental health record and  

forward a copy of the form to the Unit Team.  The Unit Team will maintain the form in the FOI  

Exempt section of the Central File.  

Staff should consult the CMA assignment when interacting with the inmate; e.g., use of  

pronouns, searches, commissary items, etc., as indicated below.  
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If there are questions about the need to continue a CMA assignment, the Warden should contact  

the Female Offender Branch.  Should the CMA assignment change, staff members will not be  

disciplined for the continued provision of accommodations or use of pronouns.  

9.  HORMONE  AND  MEDICAL  TREATMENT  

Hormone or other medical treatment may be provided after an individualized assessment of the  

requested inmate by institution medical staff.  Medical staff should request consultation from  

Psychology Services regarding the mental health benefits of hormone or other medical treatment.  

If appropriate for the inmate, hormone treatment will be provided in accordance with the  

Program Statement Patient  Care  and relevant clinical guidance.  Questions concerning hormone  

treatment may be referred to the TCCT.  

In the event this  treatment changes  the  inmate’s  appearance  to  the  extent a new identification  

card is needed, the inmate will not be charged for the identification card.  

10.  I  TUTI  CES  NSTI  ON  PSYCHOLOGY  SERVI  

Bureau psychologists are available to provide assessment and treatment services for transgender  

inmates, if appropriate.  Guidance on assessment procedures will be provided by the Psychology  

Services Branch.  

If an inmate identifies as transgender, the psychologist will provide the inmate with information  

regarding the range of treatment options available in the Bureau and their implications.  In  

addition,  based upon the  psychologist’s  preliminary assessment and the  inmate’s  expressed  

interest, a referral to the Clinical Director and/or Chief Psychiatrist may be generated.  While the  

initial interview must be scheduled within 14 days, an assessment may take longer in some  

instances.  

In addition to a referral to medical services, a transgender inmate may be offered individual  

psychotherapy.  Individual psychotherapy goals might include: (1) helping the inmate to live  

more comfortably within a gender identity and deal effectively with non-gender issues; (2)  

emphasizing the need to set realistic life goals related to daily living, work, and relationships,  

including family of origin; (3) seeking to define and address issues that may have undermined a  

stable lifestyle, such as substance abuse and/or criminality; and (4) addressing any co-occurring  

mental health issues.  Mood disorders, anxiety disorders, substance use disorders, and personality  

disorders, etc., may also be present; any effective treatment plan will fully address these  

symptoms.  
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If an institution has multiple transgender inmates, a support group facilitated by a mental health  

provider may also be a component of the treatment plan.  Common concerns of transgender  

inmates, which may be addressed effectively in a group setting, include self-esteem issues and  

relationship issues.  

Psychologists who provide mental health treatment for transgender inmates address all mental  

health needs, including suicide risk, if present.  

Psychologists working with transgender inmates are encouraged to consult the Reentry Services  

Division in Central Office for additional resources.  

11.  PRONOUNS  AND  NAMES  

Staff interacting with inmates who have a CMA assignment of transgender can use the  

authorized gender-neutral communication with inmates  (e.g.,  by the  legal last name  or “Inmate”  

last name).  Transgender inmates often prefer to be called by pronouns of their identified gender  

identity.  Staff may choose to use these gender-specific pronouns or salutations per the inmate’s  

request, and will not be disciplined for doing so.  

An official committed name change while in BOP custody must be done consistent with the  

Program Statement Correctional  Systems  Manual, Chapter 4.  The name entered on the  

inmate’s  Judgement and Commitment Order will  remain the  official  committed name  for  all  

Bureau records (incident reports, progress reviews, sentence calculations, etc.).  However, any  

additional names or aliases can be entered into SENTRY as appropriate.  

12.  PAT  SEARCHES  

Pat searches of transgender inmates will be conducted in accordance with the Program Statement  

Searches  of  Housing  Units,  I  nmate  Work  Areas.nmates,  and  I  The policy language, included  

here as a reference, states:  

“Transgender Inmates  For purposes of pat searching, inmates will be pat-searched in  

accordance with the gender of the institution, or housing assignment, in which they are assigned.  

Transgender inmates may request an exception.  The exception must be pre-authorized by the  

Warden, after consultation with staff from Health Services, Psychology Services, Unit  

Management, and Correctional Services.  Exceptions  must be  specifically described (e.g.,  “pat  

search only by female  staff”  to  a memorandum,  ),  clearly communicated  relevant staff through  

and reflected in SENTRY (or other Bureau database; e.g., posted picture file).  Inmates should be  

provided a personal identifier (e.g., notation on commissary card, etc.) that indicates their  

individual  exception,  to  be  carried at all times  and presented to  staffprior to  pat searches.”  
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It is recommended the inmate request the exception by submitting an Inmate Request to Staff  

(BP-A0148) to the Warden. The Warden will consult with the departments listed above, and the  

memo  approving  or denying the  request will be  generated by the  Warden’s  Office.  

Inmates who are granted this exception under policy may have it reversed by the Warden if  

found to have violated institution rules concerning contraband.  

In exigent circumstances, any staff member may conduct a pat search of any inmate consistent  

with the Program Statement Searches  of  Housing  Units,  I  nmate  Work  Areas.nmates,  and  I  

13.  VISUAL  SEARCHES  

For purposes of a visual search, inmates will be searched in accordance with the gender of the  

institution, or housing assignment, to which they are assigned.  The visual search shall be made in  

a manner designed to ensure as much privacy to the inmate as practicable.  Staff should consider the  

physical layout of the institution, and the characteristics of an inmate with a transgender CMA  

assignment,  to  adjust conditions  ofthe  visual  search as  needed for the  inmate’s  privacy.  

Transgender inmates may also request an exception to be visually searched by a staff member of  

the  inmate’s  identified gender.  The exception must be pre-authorized by the Warden, after  

consultation with staff from Health Services, Psychology Services, Unit Management, and  

Correctional Services.  Exceptions must be specifically described (e.g.,  “visual search only by  

female  staff”  a),  clearly communicated to  relevant staffthrough  memorandum,  and reflected in  

SENTRY (or other Bureau database; e.g., posted picture file).  Inmates should be provided a  

personal identifier (e.g., notation on commissary card, etc.) that indicates their individual  

exception, to be carried at all times and presented to staff prior to visual searches.  

It is recommended the inmate request the exception by submitting an Inmate Request to Staff  

(BP-A0148) to the Warden.  The Warden will consult with the departments listed above, and the  

memo  approving  or denying the  request will be  generated by the  Warden’s  Office.  

Inmates who are granted this exception under policy may have it reversed by the Warden if  

found to have violated institution rules concerning contraband.  

Transgender inmates placed at an institution or in a housing unit that does not correspond with  

their identified gender, and who are granted an exemption as indicated above, will be searched  

by:  bargaining  unit staffofthe  inmate’s  identified gender who consent to participate in the  

search;  management staffofthe  inmate’s  identified gender  who consent to participate in the  

search; or available Health Services clinical staff.  
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Transgender inmates placed at an institution or in a housing unit of their identified gender will be  

searched by bargaining unit staffofthe  inmate’s  identified gender who consent to participate in  

the  search;  management staffofthe  inmate’s  identified gender;  or available  medical  staff.  

Institutions should consider using available body scanning technology in lieu of visual searches  

of transgender inmates.  

In exigent circumstances, any staff member may conduct a visual search of any inmate consistent  

with the Program Statement Searches  of  Housing  Units,  I  nmate  Work  Areas.nmates,  and  I  

14.  CLOTHI  SSARY  ING  AND  COMMI  TEMS  

Consistent with safety and security concerns, inmates with the CMA assignment of transgender  

will have the opportunity to have undergarments of their identified gender even if they are not  

housed with inmates of the identified gender.  Institutional laundry will have available  

institutional undergarments that fulfill the needs of transgender inmates.  Undergarments will not  

have metal components.  

Standardized lists of Commissary items for transgender inmates are available in accordance with  

the Program Statement Trust  Fund/Deposit  Manual.  

Additional items based on an individualized assessment of the transgender inmate may be  

approved by the Warden.  Additional items may be provided by the institution or purchased by  

the inmate, as appropriate.  

Inmates who purchase and/or are provided items under this section will be subject to disciplinary  

sanctions, including the removal of these items, if they are found to have violated institution  

rules relating to the possession of these items.  

15.  REENTRY  NEEDS  

In accordance with the Program Statement Release  Preparation  Program, institution staff  

should assist transgender inmates in addressing these issues prior to release or placement in a  

Residential Reentry Center/Home Confinement.  

During initial classifications and Program Reviews, Unit Management will formulate a pre-

release plan that will assist transgender inmates in obtaining appropriate identification, finding  

housing and employment, and providing community resources to reintegrate into the community.  
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The Reentry Affairs Coordinator may assist staff with identifying these resources.  Institution  

and/or Regional Social Workers should be contacted concerning the continuity of medical care.  

The Female Offender Branch and/or Social Workers can be contacted to provide guidance and  

resources for reentry needs of transgender inmates.  

16.  ADMI  STRATI  ES  NI  VE  REMEDI  

Inmates may use the procedures of the Program Statement Administrative  Remedy  Program  

concerning any issues relating to this policy.  
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10.3)  

■ American Correctional Association Standards for Adult Correctional Institutions, 4th  

Edition: 4-4056M, 4-4084M, 4-4084.1M, 4-4133M, 4-4180M, 4-4194M, 4-4278M, 4-

4281.1M, 4-4281.2M, 4-4281.3M, 4-4281.4M, 4-4281.5M, 4-4281.6M, 4-4281.7M, 4-

4281.8M, 4-4362M, 4-4371M, 4-4406M.  

■ American Correctional Association Performance Based Standards for Adult Local Detention  

Facilities, 4th Edition:  4-ALDF-2A-29, 4-ALDF-2A-32, 4-ALDF-2A-34, 4-ALDF-6B-03,  
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ALDF-4D-22-2, 4-ALDF-4D-22-3, 4-ALDF-4D-22-4, 4-ALDF-4D-22-5, 4-ALDF-4D-22-

6M, 4-ALDF-4D-22-7, 4-ALDF-4D-22-8, 4-ALDF-7B-08, 4-ALDF-7B-10, 4-ALDF-7B-10-

1.  

■ American Correctional Association Standards for Administration of Correctional Agencies,  
nd  

2  Edition:  None.  

■ American Correctional Association Standards for Correctional Training Academies:  None.  

Records Retention  

Requirements and retention guidance for records and information applicable to this program are  

available in the Records and Information Disposition Schedule (RIDS) on Sallyport.  
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Attachment  A.  Case  Management  Activity  (CMA)  SENTRY  Assignment  

Consent  Form  for  Transgender  Inmates  (BP-A1110)  

I agree that Bureau of Prisons staff may enter a CMA assignment on SENTRY concerning my  

gender identity.  

I understand that this CMA assignment will identify me as transgender to all staff members.  

I understand that the purpose of the CMA assignment is to assist staff members in providing  

programs and taking measures as described in the Program Statement Transgender  Offender  

Manual.  

I understand that specific medical and mental health information will not be disclosed to all staff  

using the CMA assignment; specific medical and mental health information is maintained  

separately.  

Inmate Name:  

Register Number:  

Signature:  

Date:  
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Bumatay, Patrick (ODAG) 

From: Bumatay, Patrick (ODAG) 

Sent: Wednesday, July 19, 2017 4:08 PM 

To: Judi Garrett 

Subject: RE: Number of transgender inmates 

Thanks. 

From: Judi Garrett(b )( 6) 

Sent: Wednesday, July 19, 2017 3:57 PM 
To: Bumatay, Patrick (ODAG) <pabumatay@jmd.usdoj .gov> 
Subject: Number oftransgender inmates 

Patrick, Tom mentioned that you asked about the number of transgender inmates in BOP custody. We have a 
total of383 individuals. who selfidentify as trans.gender. 

Sent from my Verizon, Samsung Galaxy sm.anphone 
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BOP 
Bureau ofPrisons 

ODAG POC: Patrick Bumatay (5 0071) 

Events 

BOP's population decreased by 608 for the week, 
bringing the total inmate population to 187,373. BOP's 
net population loss for FY 2017 is 4,797 (2.5% decline for 
FY 2017). 

Date Component POC OAG/ODAG 
action required? 

7/7 Deputy Director Judi For situational 
Garrett, awareness only 
(b)(6) 

Recommend 
notifying PAO? 

No 
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Abueg, Mark (OPA) 

From: Abueg, Mark (OPA) 

Sent: Thursday, March 2, 2017 10:37 AM 

To: (b)(6) - Rayane Sabbagh Email 

Cc: Dilworth, Stephanie {OPA) 

Subject: Re: Transgender Policies in Jails (News story) 

Rayane, 

Thank you for your inquiry. I didn't have answers for your last two questions, but here are answers 
from the PREA Prison and Jail Standards 

1. Vlhat are the ,current policies in jails regarding trans people? 
In addition to the excerpted standards below -

§ 1 I 5.15 Limits to cross-gender viewing and searches. 
(e) The facility shall not search orphysically examine a transgender or intersex 

inmate for the sole pwpose ofdetermining the inmate's genital status, Ifthe inmate's 
genital status is unJowwn, it may he determined during conversations with the inmate, by 
reviei-ving medical records, or, ifnecessary, by learning {hat information as part ofa 
broader medical examination conducted inprivate by a medical practitioner. 
{f) The agency sh.all train security staffin how to conduct cross-gender pat-down 
searches, and searches oftransgender and intersex inmates, in a professional and 
respectful manner, and in the least introsive mannerpossible, consistent with security 
needs. 

2. \Vhat is the general breakdown on deciding whe,-e a trans person is placed in 
jails? (I understand it differs state to state - but just a summary ofhow it works will do) 

§ 115.42 Use ofscreening infonnatioJt. 
(a) The agency shall use informationfrom the risk screening required by§ 115,41 
to inform housing, bed, work, education, andprogram assignments with the goal of 
keeping separate those inmates at high risk ofbeing sexually victimized from those at high 
risk ofbeing sexually abusive. 
(b) The agency shall make individualized determinations about how to ensure the 
safety ofeach inmate. 
(c) In deciding ·whether to assign a transgender or intersex inmate to afacilityfor 
male or female inmates, and in making other housingandprogramming assignments, the 
agency shall consider on a case-by-case basis whether a placement would ensw-e the 
inmate's health and safety, and whether the placement wouldpresent management or 
security problems. 
(d) Placementandprogramming assignments for each transgender or inters ex 
inmate shall be reassessed at least n'>'ice each year to review any threats to safety 
experienced by the inmate. 
(e) A transgender or interse.x inmate's own vie.vs ·with respect to his or her own 
safety shall be given serious consideration. 
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(t) 1ransgender and mtersex mmates shalJ be given the opporttmity to shower 
separatelyfrom other inmates. 
(g) The agency shall notplace lesbian, gay, bisexual, tran.sgender, or intersex 
inmates in dedicatedfacilities, units, or wings solely on the basis ofsuch identification or 
status, unless such placement i.s in a dedicatedfacility, tmit, or wing established in 
connection with a consent decree, legal settlement, or legaljudgmentfor the purpose of 
protecting such inmates. 

3. l u e there separate facilities or wings for trans people? 
§ 115.42 Use ofscreening ut/ormatimi. 
(g) The agency shall notplace lesbian, gay, bisexual, transgender, or intersex 
inmates in dedicatedfacilities, units, or wings solely on the basis ofsuch identification or 
status, unless such placement is in a dedicatedfacility, u:nit, orwing established in 
connection with a consent decree, legal settlement, or legaljudgmentfor the purpose of 
protecting such inmates. 

4. Do trans people have a choice on whether or not they'd rather be placed in a 
facility based on genitalia rather than gender (due to safety concerns)? 

§ 115.42 Use of screening mfonnation. 
(a) In deciding whether to assign a transgender or intersex inmate to a facility for 
male orfemale inmates, and In making other housing and programming assignments:, the 
agency shall consider on a case-by-case basis whether a placement would ensure the 
inmate's health and safety, and whether the placement woufd present management or 
security problems, 
(d) Placement andprogramming assignmentsfor each transgender or intersex 
inmate shall be reassessed at lea.st twice each year to review any threats to safety 
experienced by the inmate. 
(e) .A transgender or intersex inmate's own views with respect to his or her own 
safety shall be given serious consideration. 

5. Do staff members go through any kind oftraining regarding trans inmates? 
§ 115.31 Employee training. 
(a} The agency shaft train all employees who may have contact with inmates on: 

(9) How to communicate effectivefy andprofessionally with inmates, including 
lesbian, gQ}~ bisexual, transgender, intersex, or gender nonconforming inmates; and 

Best, 

Mark 

MarkAbueg 
Public Affairs Specialist 
U.S. Department of Justice 
Office of Public Affairs 

Office: (202} 353-6836 
Cell: (b )(6) 

Email: mark.abueg@usdoj.gov 
Website: www.justice.gov 
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From: Rayane Sabbagh (b)(6) 

Sent: Wednesday, March 1, 2017 3:52 PM 
To: press@usdoj.gov 
Subject: Transgender Policies in Jails (News story) 

Hi, 
my name is Rayane Sabbagh, I'm a reporter with the Calgary Journal. f m doing a story on 
transgender policies in jails, and was hoping to speak to someone who could chat with me for just 

a few minutes on that 
My questions are: 
1. \l\l'hat are the current policies in jails regarding trans people? 
2 . What is the general breakdown on deciding where a trans person is placed in jails? (I 

understand it differs state to state - but just a summary ofhow it works \vill do) 
3 . Axe there separate facilities or ·wings for trans people? 
4. D o trans people have a choice on whether or not they'd rather be placed in a facility based on 

genitalia rather than gender (due to safety concerns)? 
5. Do staffmembers go through any kind oftraining regarding trans inmates? 
6 . Is. there any kind ofregulation that are in the works to push equality and safety amongst the 

LGBTQ. mainly trans in the jail system'? 
7. What has to happen in order to see change? 

I need a response by tomorrow at the latest, Thursday March 2nd. 2017. My contact number isI 
(b)(6) 

Thanks so much. 
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Abueg, Mark (OPA) 

From: Abueg, Mark (OPA) 

Sent: Thursday, March 2, 2017 8:26 AM 

To: Rosenbaum, Steven (CRT) 

Cc: Frie l, Gregory B (CRT); Moossy, Robert {CRT) 

Subject: Re: Media Inquiry (Ca lgary Journal) - Trans.gender Policies in Ja ils 

Tha nks, Steve. 

Best, 

Mark 

On Mar 1, 2017, at 7:12 PM, Rosenbaum, Steven (CRT) <Steven.Rosenbaum@crt.usdoj.gov> wrote : 

Mark: 

See below ... 

Steve 

Begin forwarded message: 

From: "Abbate, Julie (CRT)" <Julie.Abbate@crt.usdoJ.gov> 
To: "Rosenbaum, Steven (CRT)" <Steven.Rosenbaum@crt.usdoj.gov> 
Subject: RE: Media Inquiry (Calgary Journal) - Transgender Policies in Jails 

From the Prison and Jail St andards: 

1. What are the cl:llTent policies in jails regarding trans p eople? 
In addition to the e:.xcerpted standards below -

§ 115.15 Limits to cross-gender viewing andsearches. 
(e) lhefacilityshall not search or physicali),· e.xamine a tl'ansgender or intersex inmate 

for the sole pW'pose ofdetermining the inmate's genital status. Ifthe inmate's gel'litaJ status is 
wtk:nown, il may be deumninedduring co,n;ersations with the inmate, by raviewing medical_ 
records, or, ifnecessary, by learning that information as partofa broader medical 
examination conducted in pri:vate hy a medical practitioner. 
(j) The agency shall train securit;y s.tajfin how to conduct cross-gender pal-down 
semches, andsearches oftr.ansgender and inters.gx irvnates, ln a profess.ionaJ andrespectful 
manner, and ln the Jeast intrusive manner possible, consistentwith:se.curity needs. 

2. What is the general breakdown on deciding w here a trans person is 
placed in jails? (I understand it differs state to state - but just a summary of 
how it works will do) 

§ 11S.42 Use ofscreening i.n.f ormadon. 

(a) The agency shall use mformationfrom the riskscree.n.ing requiredby§ 115.41 to 
inform housing, bed, work, education, andprogram assignments with the goalofkeeping 
______._ ,1.1,. ___ :•--•-...a--- - ..i L-: - L-:..1... -"°J..-:. .. - --•---•-IL• •.:-•:-:- • .J.t!.--•- •L---- -..o I..:-1.-:-1- -L' 
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being sexually abusive. 

(b) The agency shall make individualizeddetem1ir.arions about how to ensure the sqfety 
ofeach mmate.. 
(c) In dee lding whether lo assign a transgender or mterse:x mmate to a facllttyfor male 
orfemale mmates, and in maJ..,'ing other housingandprograinmmg assignmems, the agency 
shall consider on a case-by-case bas is whether a placement ·would ensure the inmate's health 
andsqfety, andwhether theplacement wouldpresent management orsecurityproblems. 

(d) Placementandprogramming assignments/or each /Fansgender or interse:x mmate 
shall be reassessedat least tv.,·ice eachyear to nn:iew any threats to safety experienced by the 
mmate.. 
(e) A transgender or interse:x il1male's own views with respect to his or her o"'-n safety 
shallbe given serious consideration. 

(f) Transgender and inters.ex inmates shall b,e gn,•en the opportunity to showu 
separatelyfrom other inmates. 

(g) Tht1 agency shall not place lesbiGJ'l, gay, bisexual, transgender, or interse:x inmates in 
dedicatedfacllities, units, or win~ solely on the basis ofsuch identification orstatus, unless 
suchpklcemenl is in a dedicatedfacility, untt, or wing .established in conriection with a 
consent decree, legal settlement, or legal judgmentfor thepurposeofprotecting such 
i.nmates. 

3. Are there separate facilities or wings for trans people? 
§ 115.42 lJse ofscreening infontW.ti.on. 
(g) The agency shall notplac.e iesbiGJ'l, gay, bisexual, transgender, or intersex inmates 
in dedicatedfacilities, units, or wings solely on the basis ofsuch identification or status, 
unless suchplacement is in a dedicatedfacility, unit, or wing established in cormectton with 
a consent decree, legal settlement, or legaljudgmentfor the purpose ofprotecting such 
inmates. 

4. Do trans people have a choice on whether or not they'd rather be 
placed in a facility based on genitalia rather than gender (dne to safety 
concerns)? 

§ 115.42 Fse ofscreening inforntati.on. 

(a) In deciding whether to assign a mmsgender or intersex inmate to afacllityfor male 
orfemale inmates, and in making other hausing andprogrammingassignments, the agency 
shallconsider on a case-by-case basis whether a placement wouldensure the inmate 's health 
andsqfety, andwhether thep lacement wouldpresent management or securityproblems. 
(d) Placementandprogra»tJniJig assignments for each iransgender or intersex iJ1Jnat:e 
shall be reassessedat least twice each year toreview any threats lo safety experiencedby the 
inmate. 
(ej A transgender or i111ersex imnate's own views wi.th respect to his or her own safety 
shall be given serious consideration. 

5. Do staffmembers go through any kind oftraining regarding trans 
inmates? 
§ 115.3l Employee training. 
la) TlUt agency shall train all employees who may have conlact with inmates on: 

(9) Haw to communicate effectively andprofessionalty with inmates, including 
lesbian, ga;,~ bisexual, transgender, intersex, or gender noncoeformmg inmates; and 

6. Is there any kind ofregulation that are in the works to push equality 
and safety amongst the LGBTQ, mainly trans in the jail system? 
7. 'What has to happen in order to see change? 
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From: Rosenbaum, Steven (CRT) 
Sent: Wednesday, March 1, 2017 5:21 PM 
To: Abbate, Julie (CRT} <Julie.Abbate@crt.usdoj.gov> 
Subject: FW: Media Inquiry (Calgary Journal}-- Transgerider Policies in Jails 

Julie: 

Are there any public PREA materials we can identify for the reporter? 

Steve 

From: Abueg, Mark {OPA) 
Sent: Wednesday, March 1, 2017 5:10 PM 
To: Rosenbaum, Steven (CRT) <Steven.Rosenbaum@crt.usdoj.gov> 
Cc: Dilworth, Stephanie (OPA) <sdHworth@jmd.usdoj.gov>; Moossy, Robert (CRT) 
<Robert.Moossy@crt.usdoj.gov>; Friel, Gregory B (CRT) 
<Gregory.Friel@crt.usdot.gov> 
Subject: Media Inquiry (Calgary Journal} -- Transgender Policies in Jails 

Steve. 

Would the media inquiry below be something we can answer? Perhaps some online 
resources that address the questions? 

s~st, 

Mark 

From: Press 
Sent: Wednesday, March 01, 2017 4:22 PM 
To: Abueg, Mark (OPA) <mabueg@jmd.usdoj.gov> 
Subject: FW: Transgender Policies in Jails (News story) 

Thank you - Kristen 

From: Rayane Sabbagh (b)(6) 

Sent: Wednesday, March 1, 2017 3:52 PM 
To: press@usdoj.gov 
Subject: Transgender Policies in Jails (News story) 

Hi, 
my name is Rayane Sabbagh, I'm a reporter with the Calgary Journal I'm doing a 
story on transgeoder policies in jails, and was hoping to speak to someone who 
could chat with me for just a few minutes on that. 
My questions are: 
l _-what are the current policies in jails regarding trans people? 
2. '¾That is the general breakdown on deciding where a trans person is placed in 
jails? (I understand it differs state to state - but just a summary ofhow it works \Vill 

do) 
3. Are there separate facilities or wings for trans people? 
4_ Do trans people have a choice on whether or not they'd rather be placed in a 
facility based on genitalia rather than gender (dne to safety concerns)? 
5. Do staff members go through any kind oftraining regarding trans inmates? 
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6. Is. there any kind ofregulation that are in the works. to push equality and safety 
amongst the LGBTQ, mainly trans in the jail system? 
7. \l.l'hat has to happen in order to see change? 

I need a response by tomorrow at the latest, Thursday March 2nd, 2017. My 
contact number is (b)(6) 

Thanks so much. 

<PREA Prisons and Jails Standards.pdf> 
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USOOJ-Office of Public Affairs (SMO} 

From: USOOJ-Office of Public Affairs (SMO) 

Sent: Wednesday, March 30, 2016 2:59 PM 

To: USOOJ-Office of Public Affairs (SMO) 

Subject: ATTORNEY GENERAL LORETTA E. LYNCH DELIVERS REMARKS AT THE WHITE 
HOUSE WOMEN AND THE CRIMINAL JUSTICE SYSTEM CONVENING 

1ll.epu1iment nf lJ11ntice 
FOR TutMEDIATE RELEASE AG 

WEDNESDAY, MARCH 30, 2016 (202) 514-2007 
W\V\\<JUSTICE.GOV TTY (866) 544-5309 

ATTORNEY GEI\TERU LORETTA E. LYNCH DELIVERS REl\•Li\RKS AT THE WHITE 
HOUSE WOl\fEN Al\'D THE CRIMINAL JUSTICE SYSTEM CONVENJNG 

Thank you, ~dison [Strempek:l for that wonderful introduction, for using your voice and your 
passion to fight for justice and for showing other kids who are going through a difficult experience that they 
are not alone. You are living proofthat one person - no matter how young or now old - can make a 
difference and 1 hope that you ' 11 keep speaking out to make sure that we do right by everyone in this 
country, including people like your dad. I promise you that I will, too. I ,vant to thank ev:eryone here for 
your warm welcome. It is a privilege to be here today ,vith so many so many dedicated public servants, 
devoted advocates and goodfriends and ifs a pleasure to take part in this. exciting program. 

One of the seminal missions of the Department ofJustice - the only cabinet agency named after an 
ideal - is to ensure the full_ measure offainess and equality for everyone whos.e lives we touch. It is easy to 
look up the law, but our work is so much more than that. How do we hold justice in our hands? How do 
we ensure that those who go through our criminal justice system. both those who work within it and those 
incarcerated by it, retain the dignity and worth afforded everyone in this great country, regardless of their 
circumstance in life? Since the beginning ofthe Obama Administration, the D epartment of Justice has made 
it a priority to ensure that America' s crirnina1 justice system is efficient, effective and fair. Through efforts 
like the Smart on Crime initiative, the Department ofJustice is. reorienting the way we approach criminal 
justice to focus on evidence-based strategies for creating positive outcomes. And just as the issues with 
which we grapple cut across all segments of society, our approach must also be multi-disciplinary. Through 
partnerships ,vith agencies like the Departments ofEducation, Health and Human Services and Housing and 
t;rban Development, we're taking a holistic approach to problems that obstruct opportunity and lead to 
crime in the first place - from poverty to substandard schools to inadequate mental health resources, 
because it is hard to say the:-e is true justice when so many ofour citizens don' t even have a chance in life . 
•<\nd through our work with state and local law enforcement agencies, we are promoting community policing 
approaches that fostei- trust, strengthen commw:iities and save lives, because there is no justice unless the 
members ofall our communities have the benefit ofcaring, positive law enforcement that truly protects and 
serves. These initiatives - and so many others - are helping us to make progress. But it is clear that no one 
~~-~ ~ - :....:..;~..;.,~ ·-~"fl ~~1. -- - ·~· - ~l-.1~ _ _ ,,1 - - - ~ ~ ·--~-~-~t. _-....... ~~ -~-·-:.c.~.;..- ~~- -11 _ 
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involves understanding the challenges that different populations experience when they come into contact with 
the criminal justice system. As we dose out \Vomen• s History Month, this forum presents an opportunity to 
focus on the unique issues and challenges faced by women in criminal justice - as law enforcement officers; 
as victims ofcrime; as incarcerated individuals; and as formerly-incarcerated individuals who are working to 
reenter society. 

Our work begins with making sure that our law enforcement community reflects the diverse makeup 
of our country - a priority that not only brings us closer to our values as a nation, but also helps us do our 
job as law enforcement officers by promoting trust with the communities we serve. Unfortunately, even 
today - in 2016 -there are barriers to women who want to serve as law enforcement officers. That' s why. 
just last year, the C±vil Rights Division joined ,vith the Equal Employment Opportunity Commission to 
announce the "Advancing Diversity in Law Enforcement Project" - a new research initiative designed to 
identify the obstacles that widemiine diversity in law enforcement and propose best practices for supporting 
equal opportunity in recruiting, hiring, retamiog and promoting police officers. We are working to 
W1derstand and remove barriers that inlubit racial and gender diversity, including those that confront women 
of color in this field.. And our Civil Rights Division is leading robust •efforts to prevent employment 
diS-crimination ,vithin law enforcement - ensuring that women have the chance to S-erve and protect the 
communities they lov•e. Because as we seek to address the issues of women in the criminal justice system, 
women' s voices muS-t be part ofthe entire syS-tem. 

Encouraging and allowing more women to work in public safety is vital to improving the way our 
law enforcement operates - but we also need to make sure that all law enforcement officers - men and 
women - are equipped to work productively with women who are victims and survivors .of crime_ We are 
taking a victim-centered. approach to hwnan trafficking crimes - which disproportionately impact women -
coordinating the efforts oflaw enforcement and victim-services providers so that the needs of survivors stay 
front and center. Last December, in response to requests from law enforcement and community leaders, 
the Department of Justice released. new guidance to help state and local law enforcement agencies more 
effectively protect ,~ctims ofsexual assault and domestic violence. Just last week - follo,ving a roundtable 
discussion last year with law enforcement leaders and S-takeholders from aroW1d the country - our Office of 
Community Oriented Policing Services, or COPS Office, released a new publication that serves as a 
companion to our guidance, offering assistance to law enforcement in addressing gender bias through officer 
training and accountability; developing clear policies, resources and partnerships; and applying a trauma
infonned, survivor-centered approach to address sexual assault and domestic violence. And even as we 
proactively addresS- this issue, we will continue not only to investigate police departments that display 
discrimination against women, but also to craft comprehensive settlement agreements to bring real reform to 
their communities. Fair policing practices are not a burden to law enforcement - they are the point oflaw 
enforcement. No woman should ever feel that her gender prevents her from receiving the full and fair 
assistance that our society guarantees. 

That guarantee extends to women in every community across the country, in.chiding those who are 
incarcerated and those who are seeking to reenter society. \Ve know that incarcerated women face 
challenges that set them apart from their male counterparts - from greater likelihood ofpast trarnna and 
abuse to higher rates ofcertain chronic and acute medical conditions, to greater levels ofmental health and 
substance use disorders. Women are also more likely than men to have been the primary caregivers. of their 
children prior to incarceration, which poses an additional challenge to reentry. Put simply, we know that 
when we incarcerate a woman we often are truly incarcerating a family, in terms of the far reaching effect on 
her children, her community and her entire family network. 

The Department of Justice is working to alleviate those challenges and to help incarcerated women 
become snc.cessful productive members ofsociety. Last October, the Department's Office ofJuvenile 
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Justice and D elinquency Prevention, or OJJDP, released its groundbreaking Gu-ls Policy, which identified a 
range ofis.sues that affect yowig women - from family "Violence to sexual exploitation - and committed to 

providing support ranging :&om technical assistance, to grants, to research and data collection support for 
states, tnbes and local communities. A few weeks ago, the National Girls Initiative, or NGI - in partnership 
,vith our Office on Violence Against Women and OJJDP - held a roundtable to explore the unintended 

consequences ofmandatory arrest laws for domestic violence on girls ofcolor. NGI will be hosting 
additional rowidtables to examine subjects that are too often overlooked - from American Indian and 

Alaska Native Girls in the federal state and tnbal justice systems, to Pregnant and Parenting Girls in the 
Juvenile Justice System; to Girls Courts that link at-risk young women to commumty resources, counseling 

and social services. rve just noted a number ofthings. But one thing that justice demands is that we always 
look to see where we can do more. I am pleased to announce that, in the coming days, the Department of 
Justice will be engaging in a review ofthe experiences ofwomen in the federal prison system - a review that 

will give us a dearer picture ofhow to ensure that incarcerated women are able to heal otd traumas, chart 
new futures and build lives ofpromise and opportunity. 

The federal Bureau ofPrisons is already working to implement and expand a range ofgender
responsive initiatives. The Mothers and Infants Together Program allows eligible pregnant inmates to li\re in 

cotmuwiity-based centers during the final trimester ofpregnancy and to stay with their child during the 
critical early months. Gender-specific residential reentry programs provide safe and supportive 

emoironments for women transitioning from prison to the community, offering service.s like employment 
counseling, job placement and financial management assistance. Residential Drug Abuse Programs and 

initiatives like the Resolve program offer support for women who struggle with substance abuse or mental 
health issues and help incarcerated women heal from trauma. Now Iet me mention another important 

issue. The Department ofJustice as a whole is remaining vigilant in protecting the rights oftransgender 
women in American prisons. In the past, being trans has too often meant a life ofintolerance and isolation, 
not just in prison, but in life. Ev en recently, we have seen state and local efforts to impose on trans people 

an identity that they do not recognize as their own. But I want to make clear that the Department of Justice 
and the Obama Admimstration is determined to ensure that transgender individuals can live the lives they 

were born to lead-fully, without discrimination and with the support oftheir community and their country. 

With all ofthese efforts, w e are sending a clear message to every woman in this nation who feels let 

down, left out and left behind: you are not alone. The Department of Justice is committed to advancing the 
equality and opportunity that every individual deserves. And as long as any woman, anywhere, is prevented 

from accessing the full blessings ofAmerican life, then none ofus have access to those blessings. The 
Dep.artment ofJustice -will stand with you - and I will stand with you - to make their promise real. I am 

proud ofthe steps we are already taking to make our criminal justice system more effective, more fair and 
more responsive to the needs ofall those w ho come into contact with it. But there is no doubt we have 
more to do - and all ofyou here today are essential leaders .and vital partners in that work. Over the course 

of today's program,, you will examine challenging issues. You will forge new relationships. And you will 
discuss the road that still stretches before us - and the steps w e will take, together, towards a brighter 

future. As I look out over this extraordinary gathering, l am excited about the progress w e will make - and 
the more just society we will build - in the days, months and years ahead. Thank you for your participation 
in this important program and thank you for all that you do, every day, to make opportunity and justice a 
reality for all. 

DO NOT REPLY TO THIS MESSAGE. 1F YOU HAVE QUESTIONS, PLEASE USE TIIB 
CONTACTS INTIIEMESSAGE OR CALL THE OFFICE OF PUBLIC AFFAIRS AT202-514-2007. 
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