U.S. Department of Justice

Office of Legal Counsel

Office of the Assistant Attorney Generai Washingren, D.C. 20530
March 2, 2018

MEMORANDUM FOR THE ATTORNEY GENERAL

Re: Proposed Attorney General Order Certifying to the
Attorney General a Board of Immigration Appeals Case:

arer o/

ACTION MEMORANDUM

The attached proposed Attorney Gencral Order was prepared by this Office at the request
of the Office of the Attorney General.

In Matter Q}‘_BIA Dec. 8. 2016), the Board of

Immigration Appeals vacated the Immigration Judge's order of administrative closure and
remanded the matter to the Immigration Judge for further proceedings. The proposed Order
would certify this case to the Attorney General, stay the Board’s decision pending review. and
order briefing from the parties and interested amici on all points relevant to the disposition of this
matter. Specifically, the Order would instruct the parties and interested amici to discuss whether,
and under what circumstances, being a victim of private criminal activity constitutes a

cognizable “particular social group” for purposes of an application for asylum or withholding of
removal.

The proposed Attorney General Order is approved with respect to form and legality.
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Steven K Cngel
Assistant Attorney General



Office of the Attorney General
¥Washington, ID.C. 20530

ORDER NO. 4127-2018

v vt o - o 5. 209

IN REM@®VAL PROCEEDINGS

Pursuant to 8 C.F.R. § 1003.1(h)(1)(i), I direct the Board of Immigration Appeals
(“Board™) to refer this case to me for review of its decision. The Board’s decision in this matter
is automatically stayed pending my review. See Matter of Haddam, A.G. Order No. 2380-2001
(Jan. 19.2001). To assist me in my review, 1 invite the parties to these proceedings and
interested amici to submit briefs on points relevant to the disposition of this case, including:

Whether, and under what circumstanccs, being a victim of private criminal activity
constitutes a cognizable “particular social group” [or purposes of an application fer
asylum or withholding of removal?

The parties’ bricfs shall not cxceed 15,000 words and shall be fited en or befere April 6,
2018. Interested amici may submit briefs not exceeding 9,000 words on or before April 13,
2018. The parties may submit reply briels not exceeding 6,000 words on or before April 20,
2018. All filings shall be accompanied by proof of service and shall be submitied electrenically
to AGCertification@usdoj.gov, and in triplicate to:

United States Department of Justice

Office of the Attorney General, Room 5114
950 Pennsylvania Avenue, NW
Washington, DC 20530

All briefs must be both submitted electronically and postmarked on er before the pertinent
deadlines. Requests for extensions are disfavored.

3/4/ 5 \—%&ﬁ

Date 7 n B. Sessions 111
'ney General



mailto:AGCe1-tification@usdoj.gov

(b)(6)

(b)(6)

(b)(6)
(b)(6)



Subject: Matter of [ NI

Page 2

In December 2015, the Immigration Judge denied all relief and ordered the respondent
removed to El Salvador. The Immigration Judge denied the respondent’s asylum claim for four
independent reasons: (1) the respondent was not credible; (2) the group in which she claimed
membership—"El Salvadoran women who are unable to leave their domestic relationships where
they have children in common” with their partners-—did not qualify as a “particular social group”
within the meaning of 8 U.S.C. § 1101(a)(42)(A); (3) even if it did, the respondent failed to
establish that her membership in a social group was the central reason for her persecution; and
(4) she failed to show that the El Salvadoran government was unable or unwilling to help her.

Matter o

C.[8} 4 0 ec Cl€arly erroneous the Immigration
Judge’s adverse credibility determmatlons The Board further concluded that the respondent had
identified a valid “particular social group” that was substantially similar to the particular social
group of “married women in Guatemala who are unable to leave their relationship,” which the
Board had recognized in Matter of A-R-C-G-, 26 1&N Dec. 388, 390 (BIA 2014). Moreover, the
Board held that the Immigration Judge clearly erred in finding that the respondent could leave
her ex-husband, and that the respondent established that her ex-husband persecuted her because
of her status as a Salvadoran woman unable to leave her domestic relasionship. Finally, the
Board determined that the E! Salvadoran government was unwilling or unable to protect the
respondent.

In August 2017, the Immigration Judge issued an opinion and order certifying and
administratively returning the matter to the Board, as permitted by 8 C.F.R. § 1003.1(c), in light
of intervening developments in the law which, in the Immigration Judge’s view, cast doubt on
the Board’s analysis of the respondent’s membership in a particular social group.

Under the INA, an asylum applicant has the burden of showing that shc is a “refugee,”
defined under the Act as “any person who is outside any country of such person’s nationality . . .
and who is unable or unwilling to return to, and is unable or unwilling to avail himself or herself
of the protection of, that country because of persecution or a well-founded fear of persecution on
account of race, religion, nationality, membership in a particular social group, or political
opinion.” 8 U.S.C. § 1101(a)(42)(A) (emphasis added). No statute or regulation defines what
constitutes a “particular social group” under the Act.

The Board first interpreted “persecution on account of membership in a particular social
group” in Marter of Acesta, 19 1&N Dec. 211, 233 (BIA 1985). Applying the doctrine of
ejusdem generis—meaning of the same kind or nature--—-the Board concluded that the phrase
“particular social group” should be construed in a manner consistent with the other grounds for
persecution in the statute’s definition of refugee: race, religion, nationality, and political
opinion. 7d. at 233. Noting that each of these terms describes “a characteristic that either is
beyond the power of an individual to change or is so findamental to individual identity or
conscience that it ought not be required to be changed,” the BIA concluded that “persecution on
account of membership in a particular social group” must similarly mean *“persecution that is
directed toward an individual who is a member of a group of persons all of whom share a
common, immutable characteristic.” /d. at 233. The Board stated that this definition
“preserve[d] the concept that refuge is reswicted to individuals who are either unable by their
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own actions, or as a matter of conscience should not be required, to avoid persecution.” /d. at
234,

In 1999, the Board considered whether a Central American domestic violence victim
qualified for asylum as a member of a particular social group. Matter of R-4-, 22 1&N Dec. 906
(BIA 2001). The Board concluded that the applicant was not eligible for asylum because her
claimed group—*“Guatemalan women who have been involved intimately with Guatemalan male
companions, who believe that women are to live under male domination”--—did not qualify as a
“particular social group” under the INA. Id. at 917-18. The Board held that the applicant had
failed to show that her claimed social group was a recognized segment of the population within
Guatemala, that the victims of spouse abuse view themselves as members of this group, or that
the victims’ male persecutors see their victimized companions as part of this group. Id. at 918.
In light of these findings, the Board noted that “if the alleged persecutor is not even aware of the
group’s existence, it becomes harder to understand how the persecutor may have been motivated
by the victim's ‘membership’ in the group to inflict the harm on the victim.” /d. at 919. The
Board cautioned that “the social group concept would virtually swallow the entire refugee
definition if common characteristics, coupled with a meaningful level of harm, were all that need
be shown” to qualify as a refugee. /d.

In January 2001, Attorney General Reno vacated the Board’s decision in Matter of R-A-
and directed the Board to stay consideration of the case on remand pending final publication of a
proposed rule offering guidance on the definition of “membership in a particular social group.”
See 65 Fed. Reg. 76,588 (Dec. 7, 2000). However, no final rule ever issued and the case
remained stayed until 2008. At that time, Attorney General Mukasey lified the stay and directed
the Board to reconsider the case in light of the numerous Board and courts of appeals decisions
that had issued relating to asylum law. Matter of R-4-, 24 1&N Dec. 629, 630 (Sep. 25, 2008).
Before the Board could issue an opinion, the parties jointly stipulated that the applicant was
eligible for asylum, resolving the case. See Matter of A-R-C-G-, 26 I1&N Dec. 388, 391-92 n.12
(BIA 2014). The Board subsequently stated that “{a]lthough our decision in Matter of R-A- was
vacated by the Attorney General in 2001 and was explicitly limited to the facts of that case, its
role in the progression of particular social group claims remains relevant.” Matter of M-E-V-G-,
26 I&N Dec. 227, 231 n.7 (BIA 2014).

Over time, the Board refined and developed its interpretation of “particular social group”
on a case-by-case basis, articulating “particularity” and “social visibility” requirements in 2006.
See Matter of C-A-, 23 1&N Dec. 951, 957-60 (BIA 2006); see also Reyes v. Lynch, 842 F.3d
1125, 1134-35 (9th Cir. 2016) (detailing the Board’s treatment of “particular social group”). In
2014, the Board issued a pair of complimentary precedential opinions revisiting the definition of
the particular social group.” Matter of M-E-V-G-, 26 1&N Dec. 227 (BIA 2014); Matter of W-G-
R-, 26 1&N Dec. 208 (BIA 2014). In those cases, the Board clarified that an asylum applicant
claiming membership in a ‘particular social group’ must “‘establish that the group is (1)
composed of members who share a common immutable characteristic, (2) defined with
particularity, and (3) socially distinct within the society in question.” M-E-V-G-, 26 I&N Dec. at
237; see also W-G-R-, 26 I&N Dec. at 212. The Board explained that this definition is not
intended to be an abrogation or departure from Matter of Acosta, 19 1&N Dec. 211, or the
Board’s other decisions, but rather a clarification of how the definition of “particular social
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group” had developed through a process of case-by-case adjudication. See IV-G-R-, [&N Dec. at
212; M-E-V-G-, I&N Dec. at 244-47.

Applying the definition of “particular social group” from M-E-V-G- and W-G-R-, the
Board subsequently issued a precedential opinion in Matter of A-R-C-G-, 26 1&N Dec. 388 (BIA
2014), holding that “married women in Guatemala who are unable to leave their relationship”
could constitute a particular social group. /d at 392.
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The attached proposed Order would certify this case for your review, stay the Board’s
decision pending review, and order briefing [rem the parties and interested amici on all points
relevant to the disposition of this matter. Specifically, the Order would instruct the parties and
interested amici to discuss whether, and under what circumstances, being a victim of private
criminal activity constitutes a cognizable “particular social group” for purposes of an application
for asylum or withholding of removal.

RECOMMENDATION: We recommend you sign the attached proposed Attorney General
Order, which is approved as to form and legality.

APPROVE: L)A'I'I-,':'_:f_ //éé_ Concurring Component:
OLC: QE/ .

DISAPPROVE: | DATE:

OTHER:

Attaclunent



Offtce of the Attarnep General
Washingtan, B. 0. 20530

ORDERNO. 4139-2018

Inre: Matter of A-B- (SIS (BIA Dec. 8, 2016)

IN REMOVAL PROCEEDINGS

On March 7, 2018, pursuant to 8 C.F.R. § 1003.1(h)(1)(i), I directed the Board of
Immigration Appeals (Board) to refer its decision in this case to me for review, To assist in my
review, [ invited the parties to submit briefs not exceeding 15,000 words in length and interested
amici to submit briefs not exceeding 9,000 words in length. I directed that the parties file briefs
on or before April 6, 2018, that amici file briefs on or before April 13, 2018, and that the parties
file any reply briefs on or before April 20, 2018.

On March 14, 2018, the respondent filed a request for an extension of the deadline for
submitting briefs from April 6, 2018, to May 18, 2018. On March 16, 2018, the Department ot
Homeland Security (DHS) submitted a motion containing three requests: (1) that I suspend the
briefing schedules to permit the Board to rule on the Immigration Judge's August 18, 2017
certification order; (2) that I clarify the question presented in this case: and (3) that I extend the
deadline fer submitting opening briefs to May 18, 2018. The respondent subsequently filed a

response requesting that I grant the same reliet.
This Order addresses all pending requests from the parties.

L DHS'’s Request to Suspend the Briefing Schedules

DHS’s request to suspend the briefing schedules until the Board acts on the Immigration
Judge’s certification request is denied. DHS suggests that this case “does not appear to be in the
best posture for the Attorney General’s review,” because the Board of Immigration Appeals has
not yet acted on the Immigration Judge’s attempt, on remand from the Board, to certify the case
back to the Board. See DHS’s Mot. on Cert. to the Att’y Gen. at 2 (citing United States ex rel,

Accardiv. Shaughnessy, 347 U.S. 260 (1954)).

The certification {from the Immigration Judge pending before the Board does not require
the suspension of briefing because the case is not properly pending before the Board. The
Immigration Judge did not act within his authority, as delineated by the controlling regulations,
when he purported to certify the matter. The Immigration Judge noted in his order that an
“Immigration Judge may certify to the [Board] any case arising from a decision rendered in

removal proceedings.” Order of Certification at 4, [{SNNSHI (Auvg. 18 2017) (emphasis



“added) (citing 8 C.F.R. §§ 1003.1(c) ‘v(b)(3)) The regulationé also provide that an “Immigration -
Judge or Service officer may certify a case only after an initial decision has been made and before
an appeal has been taken.” 8 C.F.R. § 1003.7.

Here, the Imtnigration Judge did not issue any “decision” on remand that he could certify
to the Board. The Board’s December 2016 decision sustained the respondent s appeal of the
Immigration Judge’s initial decision and remanded the case to the Iminigration Judge “for the
purpose of alfowing [DHS] the opportunity to complete or update identity, law enforcement, or
security investigations or examinations, and further proceedm gs, if necessary, and for the entry of .
an order as provided by 8 C.F.R. § 1003.47(h).” Matter of A-B- at 4, RIS BIA Dec. 8,
2016). Under § 1003.47(h), the Immigration Judge on remand was directed to “enter an order.
granting or denying the immigration relief sought” after considering the “results of the identity,
law enforcement, or security investigations[.]” 8 C.F.R. § 1003.47(h). If “new information is
presented, the immigration judge may hold a further hearmg if necessary to consxder any legal or
tactual issues[.]” Id.

In this matter, DHS informed the Immigration Judge that the respondent’s background
checks were clear. See Order of Certification at 1. Given the scope of the Board’s remand and
the requirements of the regulations, the Immigration Judge was obliged to issue a decivion granting
or denying the relief sought. If the Immigration Judge thought intervening changes in the law
directed a different outcome, he may have had the authority to hold a hearing, con 31der these lzgal -
- issues, and makc a decision on those i issues. Cf. 8 C.F.R. § 1003.47(h). Instcaa the lmmlgratlon. :
Judge sought to “certify” the Board’s decision back to the Board, essentially requesting that the
Board reconsider its legal and factual findings. That procedural maneuver does not fall within the
scope of the Immigration Judge’s authority upon remand. Nor does- it fall within the regulations’
requm,men ts that cases may be certified when they arise from “[d]ecisions of Immigration Judges
in removal proceedings,” id. §1003.1(b)(3), see also id. § 1003.1(c), and that an Immigration -
Judge “may certify a case only after an initial decision has been made arvl before an appeal has.
been taken,” id. § 1003.7. Because the Immigration Judge failed to issue a decision on remand,
the Immlgrauon Judge’s attempt to certify the case back to the Board was ‘procedurally defective
and therefore does not affect my consideration of the Dvecember 16,2016 Doar d.des,xsm_n '

_Furthermore, the present case is distinguishable from Accardi, because, here, the Board

rendered a decision on the merits, consistent with the applicable regu}ations It is that December . -

8, 2016 decision that I directed the Board to refer to me for my review. See Matter of A-B-, 27
I&N Dec. 227 (A.G. 2018) (directing the Board “to refer this case {c me for review of its
decision.”) (emphasis added). The Board issued that decision “exercising its own judgment” and
frec from any perception of interference from the Attorney General. Accardi, 347 U.S. at 266.
My c\,ruﬁcatlon of that decision for review complies with all appiicable reguiations. See 8 C.F.R.

& 1003 1(h)(1) (“The Board shall refer to the Attornéy General for review of its decision all cases
that, . . [t}he Attorney General directs the Board to refer to him.”) (empha sis added). Itis therelor»
vmecessm y 1o suepend the brieﬁng schedule pendmg a new decision of tht, BO@I‘C{

I DH‘“S Request to Clarl ify tbe Qucsuon Prebented

“ T'deny DHS’S request to clarify the question presented. In my 1\/[(11‘(‘11 7, 2018 order, [
requested brieﬁ.ng on “f whether, and under what citcumstances, being a nyllm of pr;vate criminal

2
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activity constitutes a cognizable ‘particular social group’ for purposes of an application for asylum
or withholding of removal.” Although “there is no entitlement to briefing when a matter is certitied
for Attorney General review,” Matter of Silva-Trevino, A.G. Order No. 3034-2009 (Jan. 15, 2009),
[ nevertheless invited the parties and interested amici “to submit briefs on points relevant to the
disposition of this case” to assist my review. Martier of A-B-, 27 1&N Dec. at 227. As the
Immigration Judge observed in his effiort to certify the case, several federal Article III courts have
recently questioned whether victims of private violence may qualify for asylum under 8 U.S.C. §
1158(b)(1)(B)(i) based on their claim that they were persecuted because of their membership in a
particular social group. If being a victim of private criminal activity qualifies a petitioner as a
member of a cognizable “particular social group,” under the state, the briefs should identify such
situations. If such situations do not exist, the briefs should explain why not.

DIIS requests clarification on the ground that “this question has already been answered, at
least in part, by the Board and its prior precedent. Board precedent, however, does not bind my
ultimate decision in this matter. See 8 U.S.C. § 1103(a)(l) (providing that “determination and
ruling by the Attorney General with respect to all questions of law shall be controlling”). The
parties and interested amici may brief any relevant issues in this case—including the interplay
between any relevant Board precedent and the question presented—but [ encourage them to answer
the legal question presented.

[1I. The Parties’ Requests for an Extension of the Deadline for Submitting Briefs

[ grant, in part, both parties’ request for an extension of the deadline for submitting brief's
in this case. The parties’ brief's shall be filed on or before April 20, 2018. Briefs from interested
amici shall be filed on or before April 27, 2018. Reply briefs from the parties shall be filed on or
before May 4, 2018. No further requests for extensions of the deadlines from the parties or
interested amici shall be granted.

In support of respondent’s request for an extension, she asserted that “an extension of the
briefing deadline is warranted because [r]espondent intendsto submit additional evidence with her
brief in support of her claim[,]” including the possibility that she might obtain new evidence from
El Salvador. Resp’t Request for Extension of Briefing Deadline at 4 (Mar. 14, 2018). Although!
retain “full decision-making authority under the immigration statutes,” Matter of A-H-, 23 1&N
Dec. 774, 779 n.4 (A.G. 2005), I requested briefing on a purely legal question to assist my review
of this case, and [ encourage the parties to focus their briefing on that question. Further factual
development may be appropriate in the event the case is remanded, but the opportunity to gather
additional factual evidence is not a basis for my decision to ¢xtend the briefing deadline.
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U.S. Department of Justice

Office of the Attorney General

Washington, B.C. 20538

March 27, 2018

MEMORANDUM FOR THE ATTORNEY GENERAL

THROUGH: THE DEPUTY ATTORNEY GENERAL 6T
'y W Lol 3-28-1%
FROM: Genc Hamilton 0 R

Counselor to the Attoimey General

SUBIECT: Matter of A--, G

PURPOSE: To obtain the Attorney General’s approval of the proposed Attomey
General Order in this matter.

id

s

60 6
Bdy

TIMETABLE: As soon as possible.

On March 7, 2018, yeu dirccled the Board of Immigration Appeals to certify for your
review Matter of A-B-, (BIA Dec. 8, 2016). You also requested supplemental
briefing from the parties and interested amici and established filing deadlines for the submission
of briefs.

On March 14, 2018, respondent submitted a request for an extension of the deadline for
submitting briefs. The respondent requested the extension to accommodate scheduled vacations
and to provide additional time to gather, prepare, and submit factual evidence in the case. The
respondent requested an extension from the current deadline of April 6, 2018, to May 18, 2018.

On March 16, 2018, the Department of Homeland Security (DHS) submitted a motion that
contained three requests: (1) that you suspend the briefing schedules to permit the Board of
Immigration Appeals (Board) to rule on the Immigration Judge’s A ugust 18, 2017 certification
order; (2) that you clarify the question you presented in this case; and (3) that you extend the
deadline for the parties to submit opening briefs to May 18, 2018. The respondent subsequently
filed a response requesting that you grant the same relief’
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I. 1 Recommend You Deny DHS’s Request to Suspend the Briefing Schedules
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I Recommend You Deny DHS’s Request to Clarify the Question Presented
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III.  1Recommend You Grant a Short Extension of the Briefing Deadlines

1 advise that you grant a short extension of the briefing schedules—by two weeks from
what you previously established.

Accordingly, I advise that you extend the current briefing schedule by two weeks. Under
such an extension, the parties’ briefs would be filed on or before April 20, 2018. Briefs from
interested amici would be filed on or before April 27, 2018. Reply briefs from the parties would
be filed on or before May 4, 2018.
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RECOMMENDATION: I recommend you sign the attached proposed Attorney General Order.

DATE: séfé 'S Concurring Component;
LG ; _é_

APPROVE:

DISAPPROVE: t t t t tDATE:t

OTHER:

Attachment



U.S. Department of Justice

Office of Legal Counsel

Office of the Assistant Attorney General Washington, D.C, 20530

March 27, 2018

MEMORANDUM FOR JEFFERSON B. SESSIONS, III
Attorney General

Re: Proposed Attorney General Order Extending the
Deadline for Certain Submissions and Denying

Other Requests in Matter of A-B-, [ISIEIEGEING
ACTION MEMORANDUM

The attached proposed Attorney General Order was prepared by this Office at the request
of the Office of the Attorney General.

In Matter of A-B-, _(BIA Dec. 8, 2016), the Board of Immigration Appeals
(Board) issued a non-precedential decision reversing an Immigration Judge’s denial of
respondent’s asylum application and remanded the matter with an order to grant asylum. By
Order of March 7, 2018, you directed the Board to refer the case to you for review, stayed the
Board’s decision pending review, and ordered briefing from the parties and interested amici on
all points relevant to the disposition of this matter.

Respondent submitted a request for an extension of the deadline for filing opening briefs
from the current deadline of April 6, 2018, to May 18, 2018. The Department of Homeland
Security (DHS) submitted a motion with three requests: (1) that you suspend the briefing
schedules to permit the Board to rule on the Immigration Judge’s August 18, 2017 certification
request; (2) that you clarify the question presented in this case; and (3) that you extend the
deadline for parties to submit opening briefs to May 18,2018. The respondent subsequently
submitted a request that you grant the same relief.

In its submission, DHS contends that this matter “does not appear to be in the best
posture for the Attorney General’s review” since “the Board has not yet issued a decision on the
Immigration Judge’s order.” DHS’s Mot. on Cert. to the Att’y Gen. at 2 (citing United States ex
rel. Accardi v. Shaughressy, 347 U.S. 260, 266~67 (1954)). DHS asks you to “suspend the
briefing schedules to permit the Board to decide the pending certification matter in the first
instance, and then proceed as necessary to direct the Board to refer any further decision for his
review.” /Id.




The proposed order partially grants the parties’ requests to extend the bricfing deadline
and denies the other requests made by DHS. Under the proposed order, the parties would file
opening briefs on or before April 20, 2018. Interested amici would filed briefs on or before
April 27,2018. The parties would file any Reply briefs on or before May 4, 2018.

The proposed Attorney General Order is approved with respect to form and legality.

Gl

Steven A. Engel
Assistant Attorney General



U.S. Department of Justice

Office of the Attorney General

Wastington .C. 20330

June 8§, 2018

MEMORANDUM FOR THE ATTORNEY GENERAL

THROUGH: THE DEPUTY ATTORNEY GENERAL

FROM: Gene Hamilton é V4 / /4
!

Counselor to the Attorney Genera

SUBJECT: Mater of A-B-, (ISR

PURPOSE: To obtain the Attorney General’s approval of the proposed Attorney
General Opinion in this matter.

TIMETABILE: As soon as possible.

In Maiter of 4 -B-,_BIA Dec. 8,2016), the Board ofImmigration Appeals
(“Board”) sustained an appeal from a domestic violence victim seeking asylum based on her
membership in a “particular social group,” reversing the opinion of the immigration judge that
the alien was not eligible for asylum. In so ruling, the Board relied on Metter of A-R-C-G-, 26
I&N Dec. 388 (BIA 2014), a precedential decision of the Board that recognized a particular
social group asylum claim for a Central American victim of domestic violence. On March 7,
2018, you directed the Board to refer for your review its decision in this case, see 8 C. F.R.

§ 1003.1(h)(I)(i), and you invited the parties and any interested amici to submit briet’s addressing
questions relevant to that certification, Maiter of A-B-, 27 I&N Dec. 277 (A.G. 2018). The
proposed Opinion and accompanying Order would overrule Maiter of A-R-C-G-, vacate the
Board’s order in Matter of A-B-, and remand this matter to the immigration judge for further
proceedings consistent with the opinion. ‘
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This Opinion would vacate the Board's decision in Matter of A-B-, remanding the case to
the immigration judge for further proceedings consistent with this opinion. It would aiso

RECOMMENDATION: [ recommend you sign the attached proposed Attorney General

Opinion.

APPROVE: Concurring Component:

OLC:EMQ 6-&1¢

DISAPPROVE:

OTHER:

Attachment



Office of the Attorney General
Bagbington, 28.C. 20530

ORDER NO.4189-2018

Inre: Matter of A-B- (SIS (814 Dec. 6, 2016)
IN REMOVAL PROCEEDINGS

On March 7, 2018, I directed the Board of Immigration Appeals (*“Board™) to refer for
my review its decision in this matter, see 8 C.F.R. § 1003.1(h)(1)(i), and I invited the parties and
any interested amici to submit briefs addressing questions relevant to that certification. Matter of
A-B-, 27 1&N Dec. 227 (A.G. 2018).

For the reasons set forth in the accompanying opinion, I vacate the Board’s decision in
Matter of A-B- and remand to the immigration judge for further proceedings consistent with the
accompanying opinion. I hold that Matter of A-R-C-G-, 26 I&N Dec. 388 (BIA 2014) was
wrongly decided and should not have been issued as a precedential opinion. [ overrule Matter of
A-R-C-G- and any other Board precedent to the extent those other decision are inconsistent with
the legal conclusions set forth in the accompanying opinion.

e

Date ‘ /

orney General



Bffice of the Attarnep General
Washington, B, €. 20530

Matter of A-B-, _

On March 7, 2018, I directed the Board of Immigration Appeals (“Board”) to refer for
my review its decision in this matter, see 8 C.F.R. § 1003.1(h)(1)(i), and I invited the parties and
any interested amici to submit briefs addressing questions relevant to that certification. Matter of
A-B-, 27 1&N Dec. 227 (A.G. 2018). Specifically, I sought briefing on whether, and under what
circumstances, being a victim of private criminal activity constitutes a cognizable “particular
social group” for purposes of an application for asylum or withholding of removal.

For the reasons set forth in the accompanying opinion, I vacate the Board’s December 6,
2016 decision and remand this case to the immigration judge for further proceedings. Consistent
with the test developed by the Board over the past several decades, an applicant seeking to
establish persecution on account of membership in a “particular social group” must satisfy two
requirements. First, the applicant must demonstrate membership in a group, which is composed
of members who share a common immutable characteristic, is defined with particularity, and is
socially distinct within the society in question. And second, the applicant’s membership in that
group must be a central reason for her persecution. When, as here, the alleged persecutor is
someone unaffiliated with the government, the applicant must show that flight from her country
is necessary because her home government is unwilling or unable to protect her.

~ Although there may be exceptional circumstances when victims of private criminal
activity could meet these requirements, they must satisfy established standards when seeking
asylum. Such applicants must establish membership in a particular and socially distinct group
that exists independently of the alleged underlying harm, demonstrate that their persecutors
harmed them on account of their membership in that group rather than for personal reasons, and
establish that the government protection from such harm in their home country is so lacking that
their persecutors’ actions can be attributed to the government. Because Matter of A-R-C-G-, 26
I&N Dec. 388 (BIA 2014), recognized a new particular social group without correctly applying
these standards, [ overrule that case and any other Board precedent to the extent those other
decisions are inconsistent with the legal conclusions set forth in this opinior. ‘

OPINION 7

The Immigration and Nationality Act (“INA”) authorizes the Attorney General to grant
asylum if an alien is unable or unwilling to return to her country of origin because she has
suffered past persecution or has a well-founded fear of future persecution on account of “race,
religion, nationality, membership in a particular social group, or political opinion.””8 U.S.C.

§§ 1101(a)(42)(A), 1158(b)(1)(a), (b)(i). A recurring question in asylum law is determining
whether alleged persecution was based on their membership in a “particular social group.” Over



the past thirty years, this question has recurred frequently before the Board and the courts of
appeals, and the standard has.evolved over time,

The prototyprcal refugce flees her home country because the govcmment has persecutede-
her—either directly through its own actions: orindiréctly.by-beingunwilling or unable. toprevent.e. .
the misconduct of non- government actors—based upon astatutorily protected ground.” Where
the persecutor is not part of the govemmenrt, the immigration judge must consider both the
reason for the harm inflicted on the asylum applicant and the government’s role in sponsoring or
enaL-lmg such actions. An alien may suffer threats and violence in a foreigh country for any
number of réasons relating to her social, economic, family, or other person.tl circumstances. Yet
the asylum statute does not provide redress for all misfortune. It applies-when persecution arises
on account of membership in a protected group and the victim may not find protectxon except by
taking refuge in another country.

The INA does not define “persecution on account of . .. membership in a partiCLrlar‘ :
sosial group.” The Board first addressed the term in Matter of Acosta, 19'18N Dec. 211, 23%
. (BIA 1985), where it interpreted a “particular social group” in a manner consistént with the vik:er
fciur grounds of persecution identified in section 1101(a)(42)(A)—race, religion, nationality, or
. political opinion. /. The Board concluded thata “particular social group™ required a “group cf

; persons all of whom share a common, immutable characteristic™ that “the members. of the group

either cannot change, or should not be required to change because it is fandamental to their
individual identities or consciences.” Id. The Board noted that the “‘shared characteristic might
be an innate one such as sex, color, or kinship ties, or in some circumstances, it might he a
shared pavt experience such as former military leadership or land ownr*rshxp A '

In Matter of R-A-, 22 I&N Dcc 906, 91723 (BIA 1999) (en baunc), the Board considered
whether a victim of doraestic violence could establish refugee status as a member of a particular,
~social group consisting of similarly situated women. The Board held'that the mere existence of
. shared circumstances wouid not turn thoseé possessing such characteristics into a patticular social
~group. /d. at 919. Rather, the members of a particular social group must-not merely share an
- 'immutable characteristic, but must.also be recognized as a distinct group in the alien’s society,

. id. at 91819, and the persecution must be motivated by membership in that social group, id. at
919-22.- Attorney General Reno vacated that decision for reconsideration-ta-tight- eﬁﬂ/pfepeeed
regulation, see 22 1&N Dec. 906, 906 (A.G. 2001); but no final rule ever issued, and the case was
eventually resolved in 2009 without further consideration by the Board. Despxte the yacatur of

R-A-, both the Board and the fedel al courts have contin. ued to t1 eat 1ts ana] jm as peIQIJdSIVC
‘ .

" Inthe years after Ma(ter of R-A the Board reﬁned the legal °tandcu d for parn'.,ular eoc‘kal :

mr‘mbershlp in a partlcular sOcraI group  muist estabhsh that thelr purpomd ¢oc1al 1oup is “(‘1)
carmposed of members who share a common 1mmutable characteristic, (2)-ciefined wrth

particnlarity, and (3) socially distinct within the society in. question,” Matter of M-S @,'36‘ .' .

— e

T&N Dec. 227, 237 (BIA 2014). Applicants must also show that their:mermbership in the - e

particular eocral ‘group-was a central réason for their persecution. Sez 8 U.S C. § 1158(b)(l)(B)(1)
Matter of W-G-R-, 26.1&N Dec. 208, 224 (BIA 2014). Where an asylum spplicant.claims that .
the persecution’ was inflicted by prwate conduct, she inust alsa estabhsh that the government was,
unable or cnwrllmr, to protecteher See, e g Acosta 19 I&N Dec at 222
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Later that year, ’che Board demded A-R- C—G— whlch w*cogmzcd “man Led women in
Guatemala who are unable to leave their relationship” as’a particular social gréup—without -
performing the rigorous analysis required by the Board’s precedents. 26" T&N Dec. at 389;-see *
id’ at 390-95. Instead, the Board accepted the concessions by the Depariment of Homeland
Security (“DHS”) that the respondent suffered harm rising to the level of past persecution, that
she was a member of a qualifying particular social group, and that her membership in that group
was a central reason for her persecution. /d, at 395.

I do not believe 4-R-C-G- correctly applied the Board’s precedents, and I now overrule it.
The -opinion has caused confusion because it recognized an expansive new category of particular
social groups based on private violence. Since that decision, the Board, immigration judges, and
asylum officers have relied upori it as an affirmative statemént of law, evern ‘thotigh the-decision
assumed its coriclusion and did not perform the necessary legal and factual analysis.” When
confronted with asylum cases based on purported membership in a particular social group, the
Board, immigration judges, and asylum officers must analyze the reqiiireiments as set forth in this
opinion, which restates and where appropriate, elaborates upon, the requirements set forth in -
M E- V-C and W-G-R-. .

i Jn this matter, the i 1mm‘g1 ation judge initially denied the responcler‘t s asylum claim,
s which’ arlses out of allegations of domestic abuse suffered in El Salvador. In reversing the

% - immigration judge’s decision, the Board did little more than cite 4-R-C-G- in ﬁndmg that she
#». - met her burden of establishing that she was a member of a particular social group.- In addition to
¢ failing meaningfully to consider that question or whether the respondent’s persecution was on
account of her membership in that group, the Board gave insufficient defersnce to the factual
fmdmgs of the 1mm1grat10n judge. :

For these and other reasons, I vacate the Board s decision and rcm.md for further
- proceedings before the immigration judge consistent with this opinion. In so doing, I reiterate
4. that an applicant for asylum on account of her membership in a purported particular social group
~ ' must demonstrate: (1) membership in a.particular group, which is.composed of members who

< n;share a common immutable characteristic, is defined with particularity, and is socially distinct ... ...

“within the society in question; (2) that her membership in that group is a central reaseon for her
persecution; and (3) that the alleged harm is inflicted- by the government of her home country or
by. persons that the government is unwilling or unable to control. See M-=E-V-G-, 26 I&N Dec. at -
234--44; W-G-R-, 26 1&N Dec: at 209-18, 22324 & n.8. Furthermore, when the’applicant is the
.. vietiim of private criminal activity, the analysis must also “consider whethel governtment
‘protection is available, internal relocation is possible, and pe1 secution exists countrywide.”
M-E-V-G-, 26 I&N Dec. at 24’% ‘ ‘

Genefally, clalms by ahens pertaining to domestic violence ot gang v1o]encu pwpetl ated
by nov—govcmmental actors will not qualify for asylum.” While I do not decide that viglence
mﬂicted by non- govemmental actors ma}, never serve as the basis- tor an: a,ylum or- vnthholdmg

! Accordmgty, few such claitns wouid satisfy the legal standard te detérmine whether-an alien hisa
credible fear of per seumon See 8 U.S5.C..§ 1225(b)(1)(B)v) (requiring a“sxgmﬁcam possibility, taking into
account the credibility of the statements made by the alien in support of the alien’s claim and such other facts as are
kriown to the officer, that the alien’ could establ:sb ellglblllty for asylum under section 1158 of this title (8 U.S.C.
§ 1158]”) : .
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application based on membership in a particular social group, in practice such claims are
unlikely to satisfy the statutory grounds for proving group persecution that the goverment is -
unable or unwilling to address. The mere fact that a country may have prqblems effectively
policing certain crimes—such as domestic violence or gang violence—or that certain populations
are more likely to be victims of crime, cannot itself establish an asylum claim.

L

The respendent, a native and citizen of El Salvador, entered the United States illegally
and was apprehended by U.S. Customs and Border Protection agents in July 2014, After being
placed in removal proceedings, the respondent filed an application for asylum and withholding of
removal under the INA, 8 U.S.C. §§ 1158, 1231(b)(3), and for withholding of remova' under the
regulatlons lmplementmg the United Natlons Convennon Agamst Torture : :

The respondent claxmed that she was eli glble for asylum because she was pelsecuted on
account of her membership tn the purported particular social group of “El Salvadoran women
. who are unable to leave their domestic relationships where they have childfen in common” with”
- their partners. Marter.of A-B-, Decision Denying Asylum Application at™8,
~(Immig. Ct. Dec. 1, 201’%). The respondent asserted that her ex-husband, with whom she shares
i .three children, repeatedly abused her physically, emouonally, and sexually during and after their
marriage. Id. at ¥2-3). : ‘

" In December 2015, the immigration judge denied all relief and ordered the respondent
removed to El Salvador. The immigration judge denied the respondent’s. agylum claim for four
independent reasons: (1) the respondent was not credible; (2) the group in which she claimed
membership did not quahfy as a “particular social group” within the meaning of 8

' ”U S.C. § 1101(a)(42)(A); (3) even if it did, the respondent failed to establish that her
'>« “membership in a social group was a central reason for her persecution; and (4) she failed to show
- that the El Salvadoran government was unable or unwilling to help het. [d. at *4-15.”The
re‘:pondent appealed the xmmlgrahon Judoe s decision to the Board.

In December 2016, the Board reversed and remanded W1th an order to grant the”
‘respondent asylum after the completion of background checks. Matter of 4-B-,
(BIA Dec. 8, 2016). T he Board found.the immigration judge’s adverse credlblhty
determinations clearly erroneous. /d. at *1--2. The Board further concluded that the
‘respondent’s particular social group was substantially similar to “married women in Guatemala
- who are unable to leave their relationship,” which the Board-had recognized in Matter of =~
A-R-CG-, 26 I&N Dec. at 390." 4-B-at *2." Moreover, the:Board held that the immigration
judge clearly erred in finding thatthe respondent could leave*her ex-busband, and that the . .
-respondent established that her ex-husband persecuted her hecause of her status as a Salvadoran .
woman unable to leave her domestic relationship. /d. at *2-3.” Finally; the Board determined
that the Bl Salvadmam g_,overnrnent Was: unwﬂlmg or unable to proteot the rcspondent »1d. at ¥3— .
4,



In August 2017, the immigration judge issued an order purporting to certify and
administratively return the matter to the Board in light of intervening developments in the law.?
Matter of 4-B-, Decision and Order of Certification, (S} ESH (immie. Ct Aug. 18,2017).
The immigration judge observed that several courts of appeals had recently held that domestlc—

. violence victims failed to prove their entitlement to asylum based on membership in particular
social groups. See id. at *2-3 (citing Fuentes-Erazo v. Sessions, 848 F.3d 847, 853 (8th Cir.
2017); Cardona v. Sessions, 848 F.3d 519,523 (1st Cir, 2017); Marikasi v. Lynch, 840 F.3d 281,
291 (6th Cir. 2016); Vega-Ayala v. Lynch, 833 F.3d 34,40 (1st Cir. 2016)). The immigration
judge thus believed that the precedents relied upon by the Board in its December 2016 decision
were no longer good law. A4-B- at *3—4 (Immig. Ct. Aug. 18,2017).

o In ’partlcular, the 1mm1grat1on Judge cited the Fourth Clrcult’s oplman in Velasquez v.
Sesszorzs 866.F.3d 188 (4th Cir. 2017), which demed the petition for review on the ground that
the' alien had not established that her alleged persecution was on account of her membership in a
partlcular social group: A-B-at *3—4 (Immig, Ct. Aug. 18,2017) (citing Velasquez 866 F.3d at
197). Distinguishing 4-R-C-G- because of DHS’s concessions there, 866 F.3d at 195 n.5, the
court in Velasquez reiterated that “‘[e]vidence consistent with acts of private violence or that

-merely shows that an individual has béen the victim of criminal activity does not constitute
_evidence of persecution on a statutorily protected ground.”” Id. at 194 (quoting Sanchez v. U.S.
AttQ Gen(392 F.3d 434, 438 (11th Cir. 2004)). The court further noted, “‘the asylum statute
was not intended as a panacea for the numerous personal altercations that invariably characterize

. economic and social relationships.’” Id. at 195 (quoting Sala’arrzaga v. Gonzales, 402 F.3d 461,

467 (4th Cir. 2005)).

In a concurrence, Judge Wilkinson reiterated that the particular social groups protected
from persecution under the asylum statute must be understood in the context of the other grounds
for protection, which’toncern specific segments of the population who are marginalized or

' - subjected to social stigma and prejudice. Id. at 198 (Wilkinson, J., concurring). Noting that

victims of private violence wereseizing upon the ‘particular social group™ criterion in asylum
applications,” Judge Wilkinson considered the example of applicants who claim to be the victims
~ of gang violence. Aliens seeking asylum on that basis “are often not ‘exposed to more violence
or human rights violations than other segments of society, and ‘not in a substantially different
situation from anyone who has crossed the gang, or who is perceived to be a threat to the gang’s
interests.’” Id. at 199 (quoting Matter of S-E-G-, 24 1&N Dec. 579, 587 (BIA 2008)). He
recognized that the Board “has previously explained that * v1ct1.ms of gang violence come from all
segments of society, and it is difficult to conclude that any “group,” as actually perceived by the
criminal gangs, is much narrower than the general population.’” /d. (quoting M-E-V-G-, 26 I&N
Dec. at 250). The pervasive nature of this violent criminality, in Judge Wilkinson’s view,

~ suggested that membership in a purported particularsocial group “is often not a central reason
for the threats received, but rather is secondary to a grander pattern of criminal extortion that
pervades petitioners™ societies.” Id.

2 As explained in my order of March 30, Matter of A-B-,27 1&N Dec. 247, 248-49 (A.G. 2018), the
immigration judge s.sua sponte order purporting to certify the matter back to the Board was procedurally defective
because the immigration judge had not issued any decision for the Board to review. Neither the immigration judge
nor the Board has taken any other actions in this matter since the Board issued its December 2016 decision.

5
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"~ On'March 7, 2018, pursuant to 8 C.F.R. § 1003.1(h)(1)(i), I directed the Board to refer
this matter to me for my review. Tinvited the parties and any interested amici to submlt briefs on
the following question:

Whether, and under what circumstances, being a victim of private criminal
activity constitutes a cognizable “particular social group” for purposes of an
application for asylum or withholding of removal:

A-B-, 27 I&N Dec. at 227. After certifying this case, I received party submissions from the
respondent and DHS and twelve amicus briefs.

S |

As a threshold matter, I address the respondent’s procedural obj ectlons concernmg my
authority to review this case and the certification procedure.

A.

The respondent argues that I lack the authority to certify the Board’s decision because it
did not reacquire jurisdiction following its remand to the immigration judge. In the respondent’s
view, the Attorney General’s authority to certify and review immigration cases is restricted to
cases over which the Board expressly retains jurisdiction, excluding any cases that have been
. remanded for further proceedings. This restrictive interpretation of my jurisdiction finds no
support in the law.

Under the INA, “[t]he Attorney General enjoys broad powers with respect to ‘the
administration and enforcement of [the INA itself] and all other laws relating to the immigration
and naturalization of aliens.””” Blanco de Belbruno v. Ashcroft, 362 E.3d 272, 279 (4th Cir, 2004)
(quoting 8 U.S.C. § 1103(a)(1)); see also Henderson v. INS, 157 F.3d 106, 126 (2d Cir. 1998)
(“[TIhe extraordinary and pervasive role that the Attorney General plays in immigration matters
is virtually unique.”); Matter of D-J-, 23 1&N Dec. 572, 57374 & n.3 (A.G.2003) (describing
Attorney General’s review authority under 8 U.S.C, § 1226(a)). The INA grants the Attorney
General the authority to “review such administrative determinations in immigration proceedings,
delegate such authority, and perform such other acts as the Attorney General determines to be
necessary for carrying out” his duties related to the immigration and naturalization of aliens.

8 U.S.C. § 1103(g)(2). This authority includes the power to refer cases for my review, see

8 C.F.R. § 1003.1(h)(1), which the First Circuit has called an “unfettered grant of authority,”

* Xian Tong Donger. Holder, 696 F.3d 121, 124 (1st Cir. 2012). Nothing in the INA or the
implemeénting regulations precludes the Attorney General from referring a case for review simply
because the Board has remanded the case for further proceedings before an immigration judge.

It is likewise irrelevant that there has not been a final decision from the Board either
granting or denying relief. The relevant federal regulation states: “The Board shall refer to the
Attorney. General for review of its decision all cases that . . . the Attorney General directs the
Board to refer to him.” 8 C.F.R § 1003.1(h)(1). Nothing in section 1003.1(h) requires, or even
suggests, that the only Board “decisions” the Attorney General can review are final decisions
that definitively grant or deny relief to a respondent. Nor do the applicable regulations or the
INA define “decision” as a “final” decision. See id.e§ 1001.1 (defining terms in the relevant
chapter); 8 U.S.C. § 1101 (defining terms umder the Act).

6



B'

Both the respondent and certain amici also raise due process concerns with my
certification of this matter. They argue principally that my certification 1mproperly bypassed the
Board 'and deprived it of the opportunity to consider the certified question in the first instance.
The Board exercises “only the authority provided by statute or delegated by the Attorney
General,” Matter of Castro-Tum, 27 1&N Dec. 277, 282 (A.G. 207'8), and the regulations allow
the Attorney General to certify any case that is before the Board or where it has rendered a
decision, 8 C.F.R § 1003.1(h). In any event, the respondent has already received full and fair
opportunities to present her asylum claim before both the immigration judge and the Board.
After those proceedings, both the immigration judge and the Board issued written decisions that
analyzed the validity of the respondent’s proposed particular social group and whether the
respondent quahﬁed for asylum on that ground.

The respondent also argues that the certification violated her due process rlghts because
alleged “irregularities” in the certification “reflect prejudgment of her claim and lack of
impartiality, in contravention of her right to a full and fair hearing by a neutral adjudicator.”
There is no basis to this claim. The respondent and some amici complain that I have advanced
. policy views on immigration matters as a U.S. Senator or as Attorney General, but the statements
they identify have no bearing upon my ability to faithfully discharge my legal responsibilities in
this case. I have made no public statements regarding the facts of respondent’s case, and [ have
no “personal interest in the outcome of the proceedings.” Strivers v. Pierce, 71 ¥.3d 732, 741
(9th Cir. 1995).

Nor is there any requirement that an administrator with significant policymaking
responsibilities withdraw from “interchange and discussion about important issues.” Ass'n of
Nat’l Advertisers, Inc. v. FTC, 627 F.2d 1151, 1168 (D.C. Cir. 1979). As the Supreme Court has
held, a decision maker need not be “disqualified simply because he has taken a position, even in

.public, on a policy issue related to the dispute, in the absence of a showing that he is not ‘capable
.of judging a particular controversy fairly on the basis of its own circumstances.”” FHortonville
-Joint Sch. Dist. No. 1 v. Hortonville Educ, Ass'n, 426 U.S. 482, 493 (1976) (quoting United
States v. Morgan, 313 U.S. 409,421 (1941)). If policy statements about immigration-related
issues were a basis for disqualification, then no Attorney General could fulfill his or her statutory
obligations to review the decisions of the Board.

3 The only alleged “irregularity” cited by respondent is the notion that “{g]iven that Respondent’s case was
not under active consideration by Judge Couch or the Board at the time of the Attorney General’s referval order, it is
not clear how the Attorney General became aware of Respondent’s case,” Respondent’'s Opening Br. at 18 n.5. The
Attorney General has the express authority under the INA to review “administrative determinations in nnmlgranon
proceedmgs » 8 U.S.C. § 1103(g)(2). The suggestion that there is somethmg “irregular™ about my exercise of that
authority is meritless,
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_ I turn now to the question of whether, and under what circumstances, being a victim of
private criminal activity constitutes persecution on account of membership in a particular social
)
group.

A'

An applicant for asylum bears the burden of establishing that she “is a refugee within the
meaning of section 1101(a)(42)(A)” of the INA. 8 U.S.C. § 1158(b)(1)(A), (B)(Q). Under that
definition, the applicant must demonstrate that she is an alien outside her country of nationality
“who is unable or unwilling to retumn to, and is unable or unwilling to avail . . . herself of the
protection of, that country because of persecution or a well-founded fear of persecution on
account of race, religion, nationality, membership in a particular social group, or political
opinion.” Id. § 1101(a)(42)(A). Here, the respondent claims that she is eligible for asylum
because of persecution she suffered on account of her purported membership in a particular
social group—*“El Salvadoran women who are unable to leave their domestic relationships where
they have children in common” with their partners.

As the Board and the federal courts have repeatedly recognized, the phrase “membership
in a particular social group” is ambiguous. Matter of Acosta, 19 1&N Dec. at 232--33; Matter of
M-E-V-G-, 26 1&N Dec. at 230; Matter of W-G-R-, 26 I&N at 209; see also, e.g., Ngugi v.

- Lynch, 826 F.3d 1132, 1138 (8th Cir. 2016); Gonzalez v. U.S. Ait’y Gen., 820 F.3d 399,404
(11tth Cir. 2016); Henriquez-Rivas v. Holder, 707 F.3d 1081, 1083 (9th Cir, 2013) (en banc);
Mayorga-Vidal v. Holder, 675 F.3d 9, 17 (1st Cir. 2012); Valdiviezo-Galdamez v. U.S. Att’y

. Gen(7663 F.3d 582, 612 (3d Cir, 2011). Neither the INA nor the implementing regulations
define “particular social group.”® “The concept is even more elusive because there is no clear
evidence of legislative intent.” Valdiviezo-Galdamez, 663 F.3d at S94. As then-Judge Alito

- noted for the court, “[rJead in its broadest literal sense, the phrase is almost completely open-
~.ended. Virtually any set including more than one person could be described as a ‘particular
social group.” Thus, the statutory language standing alone is not very instructive.” Fatin v. INS,
12 F.3d 1233, 1238 (3d Cir. 1993) (Alito, J.).

The Attorney General has primary responsibility for construing ambiguous provisions in
the immigration laws. M-E-V-G-, 26 I&N Dec. at 230; see also 8 C.F.R. § 1003.1(g). The INA

4 The respondent in this case also applied for withholding of removal under 8 U S.C § 1231(b)(3) and for
proteotxon under the United Nations Convention Against Torture (“CAT"), see 8 C.F.R. § 1208.16(c). Because the
Board sustained the respondent’s appeal as to her asylum claim, the Board did not address the immigration Judge s
denial of her applications for withholding of removal or for CAT protection. See A-B- at *4 (BIA). My opinion
addresses only respondent’s asylum claim. On remand, the immigration judge may cons1der any other issues
remaining in the case.

5 One of Congress’s primary purposes in passing the Refugee Act of 1980, Pub. L. No. 96-212, 94 Stat.
102, was to implement the principles agreed to in the United Nations Protocol Relating to the Status of Refugees,
Jan. 31, 1967, 19 U.S.T. 6223, 606 U.N.T.S. 267 (entered into force Oct. 4, 19672for the United States Nov. I,
1968), as well as the United Nations Convention Relating to the Status of Refugees, July 28, 1951219 U.S.T. 6259,
189 U.N.T.S. 150 (entered into force Apr. 22, 1954)). See INS v. Cardoza-Fonseca, 480 U.S. 421, 436-37 (1987).
The Protocol offers little insight into the definition of “particular social group,” which was added to the Protocol “as
an aﬂerthought ? Acosta, 19 1&N Dec. at 232,



provides that the “determination and ruling by the Attorney General with respect to all questions
of law shall be controlling.” 8 U.S.C. § 1103(a)(1). The Attorney General’s reasonable
construction of an ambiguous term in the Act, such as “membership in a particular social group,”
is entitled to deference. See Nat'l Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545
U.S. 967,'980 (2005); Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inct 467 U.S. 837,844
(1984); see also Negusie v. Holder, 555 U.S. 511, 516 (2009) (“Consistent with the rule in
Chevron . . ., the BIA is entitled to deference in interpreting ambiguous provisions of the
INA.”); id. at 525 (Scalia, J., concurring) (citing Chevron and agreeing that “the agency is
entitled to answer” whether the alien is statutorily barred from receiving asylum); Aguirre-
Aguirre, 526 U.S. at 425 (“judicial deference to the Executive Branch is especially appropriate in
the immigration context where officials exercise especially sensitive political functions that
implicate questions of foreign relations” (quotations omitted)). Thus, every court of appeals to
have considered the issue has recognized that the INA’s reference to the term “particular social
group” is inherently ambiguous and has deferred to decisions of the Board interpreting that
phrase.®

The Supreme Court has “also made clear that administrative agencies are not bound by
prior judicial interpretations of ambiguous statutory interpretations, because there is ‘a
presumption that Congress, when it left ambiguity in a statute meant for implementation by an
agency, understood that the ambiguity would be resolved, first and foremost, by the agency, and
desired the agency (rather than the courts) to possess whatever degree of discretion the ambiguity
allows.”™ Matter of R-A-, 24 I&N Dec. 629, 63T (A.G. 2008) (quoting Brand X, 545 U.S. at 982
(internal quotation and citations omitted)). “A court’s prior judicial construction of a statute
trumps an agency construction otherwise entitled to Chevron deference cnly if the prior court

decision holds that its construction follows from the unambiguous terms of the statute and thus
leaves no room for agency discretion.” Brand X, 545 U.S. at 982.

B.

- In a number of opinions spanning several decades, the Board has articulated and refined
the standard for persecution on account of membership in a “particular social group” so that this
category is not boundless. The Board first interpreted the term in Matter cf Acosta, 19 1&N Dec.
at 233. Applying the canon of ejusdem generis, the Board concluded that the phrase “particular
social group” should be construed in a manner consistent with the other grounds for persecution
in the statute’s definition of refugee: race, religion, nationality, and political opinion. Zd.
Noting that each of these terms describes “a characteristic that either is beyond the power of an
individual to change or is so fundamental to individual identity or conscience that it ought not be
required to be changed,” the Board concluded that persecution on account of membership in a
particular social group must similarly mean “persecution that is directed toward an individual
who is a member of a group of persons all of whorm share a common, immutable characteristic.”

6 See, e.g., Reyes v. Lynch, 842 F.3d 1125, 1135 (9th Cir. 2016); Gonzalez, 820 F.3d at 404; Zaldana
Menijar v. Lynch, 812 F.3d 491, 498 (6th Cir. 2015); Cantarero v. Holder, 734 F.3d 82, 85 (Ist Cir. 2013); Cece v.
Holder, 733 F.3d 662, 668—-69 (7th Cir. 2013) (en banc); Orellana-Monson v. Holder, 685 F,3d 511, 520 (5th Cir.
2012); Lizama v. Holder, 629 F.3d 440, 446 (4th Cir. 2011); Ngengwe v. Mukasey, 543 F.3d 1029, 1033 (8th Cir.
2008); Niang®. Gonzales, 422 F.3d 1187, 1199 (10th Cir. 2005); Ucelo-Gomez v. Mukasey, 509 F.3d 70, 72 {2d Cir,
2007); Fatin, 12 F.3d at 1238-39 (3d Cir. 1993).



Id. The Board stated that this definition “preserve[d] the concept that refuge is restricted to
individuals who are either unable by their own actions, or as a matter of conscience should not be
required, to avoid persecution.” /d. at 234.

In 1999, the Board, sitting en banc, considered for the first time “whether the repeated
spouse abuse inflicted on the respondent makes her eligible for asylum as an alien who has been
persecuted on account of her membership in a particular social group.” R-A4-, 22 I&N Dec. at
907. In a thorough, well-reasoned opinion, the Board first looked to the plain language of the
INA to determine whether Congress intended the Act to provide asylum to battered spouses who
are leaving marriages to aliens having no ties to the United States. /d. at 913-14. Finding no
definitive answer in the language of the statute, the Board “look[ed] to the way in-which the
other grounds in the statute’s ‘on account of® clause operate.” Id. at 914. Following that
“significant guidance,” the Board concluded that R-A- was net eligible for asylum for two
reasons. First, her claimed social group-—“Guatemalan women who have been involved
intimately with Guatemalan male companions, who believe that women are to live under male
domination”-—did not qualify as a “particular social group” under the INA. Id. at 917-18. And
second, even if it did qualify, she failed to show a sufficient nexus between her husband’s abuse
and her membership in that social group. /d. at 923.

The Board first observed that the purported social group appeared “to have been defined
principally, if not exclusively, for purposes of this asylum case, and without regard to the
question of whether anyone in Guatemala perceives this group to exist in any form whatsoever.”
Id. at 918. The Board found “little or no relation [of the purported social group] to the way in
which Guatemalans might identify subdivisions within their own society or otherwise might
perceive individuals either to possess or to lack an important characteristic or trait.” /d. Thee
Board reasoned that for a social group to be viable for asylum purposes, there must be some
showing of how the immutable characteristic shared by the group is understood in the alien’s
home country so that the Board can “understand that the potential persecutors in fact see persons
sharing the characteristic as warranting suppression or the infliction of harm.” /d.

The Board held that a “particular social group” should be recognized and understood to
be a societal faction or a recognized segment of the population in the alien’s society. R-A4-, 22
I&N Dec. at 918. The Board found that R-A- had “shown neither that the victims of spouse
abuse view themselves as members of this group, nor, most importantly, that their male
oppressors see their victimized companions as part of this group.” /d. Without such a showing,
the Board concluded that “if the alleged persecutor is not even aware of the group’s existence, it
becomes harder to understand how the persecutor may have been motivated by the victim’s
‘membership’ in the group to inflict the harm on the victim.” /d, at 919,

In addition to holding that R-A-’s proposed group did not qualify as a “particular social
group,” the Board also held that she had not shown the persecution was “on account of”” her
membership in the group. /d. at 920; see 8 U.S.C. § 1101(a)(42)(A). Even if the Board were to
accept the respondent’s proposed social group, she “has not established that her husband has
targeted and harmed [R-A-] because he perceived her to be a member of this particular social
group.” R-A-, 22 I&N Dec. at 920. R-A-’s husband targeted her “because she was his wife, not
because she was a member of some broader collection of women, howevei defined, whom he
believed warranted the infliction of harm.” /d.

10


https://grounds.in

On January 19, 2001, Attorney General Reno summarily vacated R-4- and directed the
Board to stay consideration of the case pending final publication of a proposed rule offering .
guidance on the definitions of “persecution” and “membership in a particular social group” and
what it means to be “on account of”’ a protected characteristic. R-A4-, 22 [&N Dec. at 906; see
also 65 Fed. Reg. 76,588, 76,588 (Dec. 7, 2000). No final rule ever issued, however. In
September 2008, Attorney General Mukasey lifted the stay and directed the Board to reconsider
the case in light of intervening Board and judicial decisions. Matter of R-A-, 24 1&N Dec. 629,
630 (A.G. 2008). In December 2009, before the Board issued an opinion, R-A- and DHS jointly
stipulated that she was eligible for asylum, resolving the case. See 4-R-C-G-, 26 I&N Dec. at
391-92 n.12.

Despite its vacatur, both the Board and federal courts have continued to rely upon R-A4-.
In 2014, the Board stated that the 1999 opinion’s “role in the progression of particular social
group claims remains relevant.” M-E-V-G-,26 I&N Dec. at 231 n.7. In 2013, the Ninth Circuit
recognized that although “R-4- was later vacated[,] . . . litigants and other courts have relied
heavily upon its analysis.” Henriquez-Rivas, 707 F.3d at 1090 n.11. And in 2011, the Third
Circuit quoted R-A4- at length because “R-4- is so important to the claim before us here.”
Valdiviezo-Galdamez, 663 F.3d at 596-97 & n.8.

In the years since R-A4-, the Board has refined its interpretation of “particular social
group” on a case-by-case basis. In Matter of C-A-, 23 I&N Dec. 951,059 (BIA 2006), aff'd sub
nom. Castillo-Arias v. U.S. Att’y Gen., 446 F.3d 1190 (11th Cir. 2006), the Board held that a
cognizable “particular social group” should generally be “easily recognizable and understood by
others to constitute social groups.” In S-E-G-, 24 I&N Dec. at 584, the Board defined the
“particularity” requirement as “whether the proposed group can accurately be described in a
manner sufficiently distinct that the group would be recognized, in the society in question, as a
discrete class of persons.” In Matter of E-A-G-, 24 I&N Dec. 591,1594 (BIA 2008), the Board
further explained that “the extent to which members of a society perceive those with the
characteristic in question as members of a social group—is of particular importance in
determining whether an alien is a member of a claimed particular social group.”

In 2014, the Board issued a pair of complementary precedential opinions, M-E-V-G- and
W-G-R-, clarif ying what is necessary to establish a particular social group. In those cases, the
Board held that an asylum applicant claiming membership in a particular social group must
“establish that the group is (1) composed of members who share a common immutable
characteristic, (2) defined with particularity, and (3) socially distinct within the society in
question,” M-E-V-G-, 26 1&N Dec. at 234, 237, see also W-G-R-, 26.1&N Dec. at212. The
Board explained that those applicants also bear the burden of showing that their membership was
a central reason for their persecution, and that their home government was “unable or unwilling
to control” the persecutors. W-G-R-, 26 I&N Dec. at 224 & n.8.

Again echoing R-4-, the Board explained that the requirement. that a group be socially
distinct “considers whether those with a common immutable characteristic are set apart, or
distinct, from other persons within the society in some significant way. In other words, if the
common immutable characteristic were known, those with the characteristic in the society in
question would be meaningfully distinguished from those who do not have it.”> M-E-V-G-, 26
I&N Dec. at 238. Members ofa particular social group will generally understand their own
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affiliation with that group, as will other péoble in their counfry. Id. To be »s.o»c'i'a:lly diétinct,.a
particular social group “must be perceived as a group by society.” Id. at 240.

" M-E-V-G- also clarified that “a group’s recognition for asylum purposes’is determined by
the perception of the society in question, rather than by the perception of the persecutor.” /d. at
242, The Board explained that to do otherwise would create two significant problems. First, it
would conflate the inquiry into whether a “particular social group” is cognizable under the INA
with the separate and distinct requirement that the persecution be “on account of”” membership.
Id. Second, defining a particular social group from the perspective of the persecutor would
contradict the Board’s prior holding that a social group may not be defined exclusively by the
fact that its members have been subjected to harm. 7d. (citing Matter of A-M-E- & J-G-U-, 24
I&N Dec. 69, 74 (BIA 2007)).

Finally, the Board explained that this definition did not abrogate or depart from Acosta,
19 I&N Dec. 211, or the Board’s other decisions, but rather clarified how the definition of
“particular social group” had developed through case-by-case adjudication. See W-G-R-, 26 I&N
Dec. at 212; M-E-V-G-, 26 I&N Dec. at 244-47.

C.

Although the Board has articulated a consistent understanding of the term “particular
social group,” not all of its opinions have properly applied that framework. Shortly after
M-E-V-G- and W-G-R-, the Board decided 4-R-C-G-, 26 1&N Dec. 388, which held that
“married women in Guatemala who are unable to leave their relationship” could constitute a
particular social group, id. at 392. Importantly, the Board based its decision on DHS’s
concessions that: (1) A-R-C-G- suffered harm rising to the level of past persecution; (2)
A-R-C-G-’s persecution was on account of her membership in a particular social group; and (3)
A-R-C-G-’s particular social group was cognizable under the INA. Id. at 392--95. In fact, the
only legal question not conceded by DHS was whether, under applicable Eighth Circuit law, the
Guatemalan government was unwilling or unable to control her husband. /d. at 395; see also
Gutierrez-Vidal v. Holder, 709 F.3d 728, 732 (8th Cir, 2013) (asylum applicant must show that
assaults were ¢ither condoned by the government or were committed by private actors that the
government was unwilling or unable to control). The Board declined to answer that question,
electing instead to remand for further proceedings.

Because of DHS’s multiple concessions, the Board performed only a cursory analysis of
the three factors required to establish a particular social group. The Board concluded that
A-R-C-G-’s purported particular social group was “composed of members who share the
common immutable characteristic of gender,” and that “marital status can be an immutable
characteristic where the individual is unable to leave the relationship.” A4-R-C-G-, 26 I&N Dec.
at 392-93. With respect to particularity, the Board observed that the terms defining the group—
“married,” “women,” and “unable to leave the relationship”—had commonly accepted
definitions within Guatemalan society. /d. at 393. And finally, with respect to social distinction,
the Board cited evidence that Guatemala has a “culture of machismo and family violence,” and
that although Guatemala’s criminal laws that prohibit domestic violence, “enforcement can be
problematic because the National Civilian Police often failed to respond to requests for
assistance related to domestic violence.” Id. at 394 (quotation marks omittéd).
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Subsequent Board decisions, including the decision certified here, have read A~-R-C-G- as
categorically extending the definition of a “particular social group” to encompass most Central
American domestic violence victims. Like A-R-C-G-, these ensuing decisions have not
performed the detailed analysis required. For instance, the Board’s decision in this case offered
only the conclusory statement that the respondent’s proposed group was “substantially similar to
that which we addressed in Matter ~* 41-R-C-G-,” and that the “totality of the evidence, including
the 2014 El Salvador Human Rights xeport, establishes that the group is sufficiently particular
and socially distinct in El Salvadoran Society.” 4-B- at *2. The Board’s entire analysis of the
respondent’s proposed particular social group consisted of only two sentences. /«. Other Board
opinions have similarly treated 4-R-C-G- as establishing a broad new category of cognizable
particular social groups. See, e.g., Matter of D-M-R- (BIA June 9, 2015); Matter of E-M- (BIA
Feb. 18, 2015). '

By contrast, several courts of appeals have expressed skepticism about 4-R-C-G-. In
Velasquez'v. Sessions, the Fourth Circuit concluded that the petitioner’s’asylum claim concerned
personal, private conflict rather than persecution on a protected ground. 866 F.3d at 197. The
court distinguished 4-R-C-G- “because, there, the Government conceded that the mistreatment
suffered by the alien was, at least for one central reason, on account of her membership in a
cognizable particular social group.” 866 F.3d at 195 n.5 (quotation marks and alterations
omitted). In Fuentes-Erazo, the Eighth Circuit declined to approve a particular social gro» of
“Honduran women in domestic relationships who are unable to leave their rel._ionships™ . _ter
distinguishing A-R-C-G- because there “the petitioner’s actual membership in the proposed
particular social group was undisputed.” 848 F.3d at 853. And inJeronimo v. U.S. AtiornZ;
‘General, 678 F. App’x 796 (11th Cir. 2017), the Eleventh Circuit denied the asylum application
of a woman who claimed membership in a group of “indigenous wome 10 live witha
domestic partner and who suffer abuse and cannot le = safely from that aomestic partner
relationship.” Id. at 802—03. The court recognized tl_..: in 4-R-C-G-, “DHS had conceded the

-petitioner had suffered past persecution ...id the persecution was because of membership in a
particular social group.” /d. at 802.”

Iv.

A-R-C-G- was wrongly decided and should not have been issued as a precedential
decision. DHS conceded almost all of the legal requirements necessary for a victim of private
crime to qualify for asylum based on persecution on account of membership in a particular social

7 Other appellate courts have resisted attempts to expand A-R-C-G-'s reach. See, e.g., Menjivar-Sibrian v.
US. Att’y Gen., _ . F App’x. __, 2018 WL 1415126, at *] (11th Cir, Mar. 22, 2018) (*women abused by her
partner she cannot control” is not a cognizable social group where defining attribute of proposed group is having
suffered persecution); Solorzano-De Maldonado v. Sessions, ___ F. App'x ___, 2018 WL 1192988, ata*] (5th Cir.
Mar. 7, 2018) (“single women living alone targeted by gangs for sexual abuse” does not constitute a socially distinct
group in Salvadoran society); Perez-Rabanales v. Sessions, 881 F.3d 61, 66 (1st Cir. 2013) (finding that purported
social group of “Guatemalan women. who try to escape systemic and severe violence but who arg unable to receive
official protection” lacked particularity and social distinction™); Vega-dyala, 833 F.3d at 39 ("Being in an intimate
relationship with a partner who views you as property is not an immutable characteristic.”).
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group ¥ To the extent that the Board examined the legal questions, its analys:s lacked rigor and
broke with the Board’s own precedents.

A.

The Board should not have issued 4-R-C-G- as a precedential opinion because DHS
conceded most of the relevant legal questions. Precedential opinions of the Board are binding on
immigration judges and guide the resolution of future cases. See 8 C.F.R. § 1003.1(d)(1) (“[Tlhe
Board, through precedent decisions, shall provide cle. - and uniform guidance to the Service, the
immigration judges, and the general public on the proper interpretation and administration of the
[INA] and its implementing regulations.”). Yet the parties in 4-R-C-G- decided significant legal
issues on consent, and such concessions should not set precedential rules. Many of the issues
that DHS conceded—such as the “existence of [the proposed] particular social group in
Guatemala”—effectively stipulated key legal questions.

But “[p]arties may not stipulate to the legal conclusions to be reached by the court.” 77
Fed. Credit Union v. DelBonis, 72 F.3d 921, 928 (1st Cir. 1995) (internal quotation marks and
alterations omitted); see also Swift & Co. v. Hocking Valley Ry. Co., 243 U.S. 281, 289 (1917)
(“If the stipulation is to be treated as an agreement concerning the legal efrect of admitted facts,
it is obviously inoperative; since the court cannot be controlled by agreement of counsel on a
subsidiary question of law.”). The same principle has long applied before the Board. matter of
A-, 4 1&N Dec. 378, 384 (BIA 1951); see also Sagastume v. Holder, 490 F, App’x 712, 71516
(6th Cir. 2012) (holding that immigration judge did not err in denying voluntary departure even
though the parties h ' “ipulated that the petitioner would qualify for such relief because
“[plarties cannot stipulate around a statutory requirement”). Given the decision’s si ynificant
limitations in guiding future decisionmakers, the Board should not h.. e designated 4-R-C-G- as
a precedential decision,

B.

Had the Board properly analyzed the issues, then it would have been clear that the
particular social group was not cognizable. The Board’s approach in A-R-C-G- was contrary to
the appropriate way that the Board has in the past, and must in the future, approach such asylum
claims. By accepting DHS’s concessions as conclusive, the Board in 4-R-C-G- created a
misleading impression concerning the cognizability of similar social groups, and the viability of
asylum claims premised upon persecution on account of membership in such groups.

1.

8 In Martter of L-E-A-, 27 1&N Dec. 40 (BIA 2017), the Board similarly used key concessions by DHS to
recognize a particular social group-that might not have withstood the rigorous legal analysis required by Board
precedent. The respondent and DHS “agree[d] that the immediate family unit of the respondent’s father qualifies as
a particular social group™ and “that if family membership is a central reason for persecuting an asylutr applicant,
nexus may be established.” /d. at 42. There is reason to doubt that a nuclear family can comprise a particular social
group under the statute. See, e.g., Thomas v. Gonzales, 409 E.3d 1177, 1192 (Sth Cir.) (en banc) (Rymer, J.,
dissenting), rev'd, 547 U.S. 183 (2005). Although the validity of the particular social group analysis in Matter of
L-E-A- is beyond the scope of this opinion, the case reflects another instance where the Board purported to decide
significant legal questions based upon concessions by the parties, rather than the appropriate legal analysis.
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In A-R-C-G-, DHS conceded that A-R-C-G- was a member of a “cognizable” social
group that was both particular and socially distinct, /d. at 392—95. The Board thus avoided
considering whether A-R-C-G- could establish the existence of a cognizable particular social
group without defining the group by the fact of persecution. M-E-V-G-, 26 &N Dec. at 232;
W-G-R-, 26 1&N Dec. at 215, see also Perez-Rabanales v. Sessions, 881 F.3d 61, 67 (st Cir.
2018); Rreshpja v. Gonzales, 420 F.3d 551, 556 (6th Cir. 2005); Jonaitiene v. Holder, 660 F.3d
267, 271 (7th Cir. 2011); Castillo-Arias v. U.S. Att’y Gen., 446 F.3d 1190, 1198 (11th Cir. 2006),
Moreno v. Lynch, 628 Fed. Appx. 862, 865 (4th Cir. 2015).

To be cognizable, a particular social group must “exist independently” of the harm
asserted in an application for asylum or statutory withholding of removal. M-E-V-G-, 26 I&N
Dec. at 236 n.11, 243; W-G-R-, 26 I&N Dec. at 215; Perez-Rabanales, 881 F.3d at 67; Lukwago
v. Ashcraft, 329 F.3d 157, 172 (3d Cir. 2003). If a group is defined by the persecution of its
members, then the definition of the group moots the need to establish actual persecution. For
this reason, “[t]he individuals in the group must share a narrowing characteristic other than their
risk of being persecuted.” Rreshpja, 420 F.3d at 556 (“If the group with which Rreshpja is
associated is defined noncircularly—i.e., simply as young attractive Albanian women—then any
young Albanian woman who possesses the subjective criterion of being ‘attractive’ would be
eligible for asylum in the United States.”). 4-R-C-G- never considered that “married women in

- Guatemala who are unable to leave their relationship” was effectively defined to consist of
women in Guatemala who are victims of domestic abuse because the inability “to leave” was
created by harm or threatened harm.

In accepting DHS’s concession that this proposed particular social group was defined
with particularity, the Board limited its analysis to concluding that the terms used to describe the
group—*“married,” “women,” and “unable to leave the relationship”—have commonly accepted

- definitions within Guatemalan society. 4-R-C-G-, 26 I&N Dec. at 393. But that misses the
point. To say that each term has a commonly understood definition, standing alone, does not
establish that these terms have the requisite particularity in identifying a distinct social group as
such, or that people who meet all of those criteria constitute a discrete social group. A particular
social group must not be “amorphous, overbroad, diffuse, or subjective,” and “not every
‘immutable characteristic’ is sufficiently precise to define a particular social group.” M-E-V-G-,
26 I&N Dec. at 239. The Board’s scant analysis did not engage with these requirements or show
that A-R-C-G-’s proposed group was “defined by characteristics that provide a clear benchmark
for determining who falls within the group.” M-E-V-G-, 26 1&N Dec. at 239,

Social groups defined by their vulnerability to private criminal activity likely lack the
particularity required under M-E-V-G-, given that broad swaths of society may be susceptible to
victimization. For example, groups comprising persons who are “resistant to gang violence” and
susceptible to violence from gang members on that basis “are too diffuse to be recognized as a
particular social group.” Constanza v. Holder, 647 F.3d 749, 754 (8th Cir. 2011); see also, e.g.,
S-E-G-, 24 1&N Dec. at 588; Lizama v. Holder, 629 F.3d 440, 447 (4th Cir. 2011); Larios v.
Holder, 608 F.3d 105, 109 (1st Cir. 2010); Lushaj v. Holder, 380 F. App’x 41, 43 (2d Cir. 2010);
Barrios v. Holder, 581 F.3d 849, 855 (9th Cir. 2009). Victims of gang violence often come from
all segments of society, and they possess no distinguishing characteristic or concrete trait that
would readily identify them as members of such a group.
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'~ Particular social group definitions that seek to avoid particularity issues by defining a
narrow class—such as “Guatemalan women who are unable to leave their domestic relationships
where they have children in common”—will often lack sufficient social distinction to be
cognizable as a distinct social group, rather than a description of individuals sharing certain traits
or experiences. See R-A-, 22 I&N Dec. at 918 (holding that R-A- failed to show that her claimed
social group “is a group that is recognized and understood to be a societal faction, or is otherwise
a recognized segment of the population, within Guatemala™). A particular social group must
avoid, consistent with the evidence, being too broad to have definable boundaries and too narrow
to have larger significance in society.

DHS similarly admitted’shat A-R-C-G-’s proposed particular social group was socially
distinct by conceding that it was cognizable. 4-R-C-G-, 26 I&N Dec. at 392. In support of that
concession, the Board cited evidence that Guatemala has a “culture of machismo and family
violence” and that, although Guatemala has laws in place to prosecute domestic violence crimes,
“enforcement can be problematic because the National Civilian Police often failed to respond to
requests for assistance related to domestic violence.” Id. at 394 (quotation marks omitted).® The
Board provided no explanation for why it believed that that evidence established that
Guatemalan society perceives, considers, or recognizes “married women in Guatemala who are
unable to leave their relationship” to be a distinct social group. But the key thread running
through the particular social group framework is that social groups must be classes recognizable
by society at large. See W-G-R-, 26 1&N Dec. at 217 (“To have the ‘social distinction’ necessary
to establish a particular social group, there must be evidence showing that society in general
perceives, considers, or recognizes persons sharing the particular characteristic to be a group.™).
Membership in a particular tribe or clan within a society is an instructive example:. those
distinctions often constitute a “particular social group” because that is a “highly recognizable,
immutable characteristic” that makes members recognized in society as a group. In re H-, 21
1&N Dec. 337, 342-43 (BIA 1996). By contrast, there is significant room for doubt that
Guatemalan society views these women, as horrible as their personal circumstances may be, as
members of a distinct group in society, rather than each as a victim of a particular abuser in
highly individualized circumstances.

2.

In A-R-C-G-, DHS also conceded that the respondent established that she had suffered
past persecution. 26 I&N Dec. at 392. It can be especially difficult, however, for victims of
private violence to prove persecution because “[pJersecution is something a government does,
either directly or indirectly by being unwilling or unable to prevent private misconduct. Hor v.
. Gonzales, 400 F.3d 482, 485 (7th Cir. 2005) (emphasis in original). Persecution under the
asylum statute “does not encompass all treatrnent that our society regards as unfair, unjust, or
even unlawful or unconstitutional.,” Fatin, 1Z F.3d at 1240.

”»

% On this point, 1 note that conclusory assertions of countrywide negative cultural stereotypes, such as
A-R-C-G-'s broad charge that Guatemala has a “culture of machismo and family violence” based on an unsourced
partial quotation from a news article eight years earlier, neither contribute to an analysis of the particularity
requirement nor constitute appropriate evidence to support such asylum determinations,
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Board precedents have defined “persecution” as having three specific elements. First,
“persecution” involves an intent to target a belief or characteristic. See Matter of L-E-A-, 27
I&N Dec. 40, 44 n.2 (BIA 2017) (citing Acosta, 19 I&N Dec. at 222). Yet private criminals are
motivated more often by greed or vendettas than by an intent to “overcome [the protected)
characteristic of the victim.” Matter of Kasinga, 21 1&N Dec. 357,865 (BIA 1996). For
example, in R-4-, R-A-’s husband targeted her “because she was his wife, not because she was a
member of some broader collection of women, however defined, whom he believed warranted
the infliction of harm.” 22 I&N Dec. at 920.

Second, the level of harm must be “severe.” Matter of T-Z-, 24 I&N Dec. 163, 172-73
(BIA 2007). Private violence may well satisfy this standard, and I do not question that
A-R-C-G-’s claims of repugnant abuse by her ex-husband were sufficiently severe.

Third, the harm or suffering must be “inflicted either by the government of a country or
by persons or an organization that the government was unable or unwilling to control.” Acosta,
19 I&N Dec. at 222. The Board declined to address this prong of the analysis, instead remanding
to the immigration judge for further proceedings to determine whether the (Guatemalan
government was unwilling or unable to control A-R-C-G-’s ex-husband.

An applicant seeking to establish persecution based on violent conduct of a private actor
“must show more than ‘difficulty . . . controlling’ private behavior.” Menjivar v. Gonzales, 416
F.3d 918, 921 (8th Cir. 2005) (quoting Matter of McMullen, 17 1&N Dec. 542, 546 (BIA 1980)).
The applicant must show that the government condoned the private actions “or at least
demonstrated a complete helplessness to protect the victims.” Galina v. INS, 213 F.3d 955, 958
(7th Cir. 2000); see also Hor, 400 F.3d at 485. The fact that the local police have not acted on a
particular report of an individual crime does not necessarily mean that the government is
unwilling or unable to control crime, any more than it would in the United States. There may be
many reasons why a particular crime is not successfully investigated and prosecuted. Applicants
must show not just that the crime has gone unpunished, but that the government is unwilling or
unable to prevent it.

3.

Finally, DHS conceded the nexus requirement by agreeing that persecution suffered by
A-R-C-G- “was, for at least one central reason, on account of her membership in a cognizable
particular social group.” A4-R-C-G-, 26 I&N Dec. at 392,t395. This conclusion simply does not
follow from the facts of that case or similar cases. Establishing the required nexus between past
persecution and membership in a particular social group is a critical step for victims of private
crime who seek asylum. See R-A4-, 22 I&N Dec. at 920-23. Yet the Board did not evaluate the
conclusion that A-R-C-G- was persecuted “on account of” her status as a married woman. in
Guatemala who was unatle to leave her relationship.

Normally, an alien seeking asylum bears the burden of establishing a nexus between the
alleged persecution and one of the five statutory grounds for asylum. See 8 U.S.C.
§ 1158(b)(1)(B)(i); Tamara-Gomez v. Gonzales, 447 F.3d 343, 349 (5th Cir. 2006). “Iftheill-
treatment was motivated by something other than one of these five circumstances, then the
applicant cannot be considered a refugee for purpose of asylum.” Zoarab v. Mukasey, 524 F.3d
777, 780 (6th Cir. 2008). “In analyzing ‘particular social group’ claims” the Board’s decisions
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“require that the persecutlon or well- founded fear of persecunon be on account of, or, in other
words, because of| the alien’s membership in that particular social group.” R-4-, 22 J&N Dec. at
920. The focus in determining whether an alien was persecuted “on account of” her group '
membership is on “the persecutors’ motiveés”—why the persecutors sought to inflict harm, INS
v. Elias-Zacarias, 502 U.S. 478,°483 (1992). Reasons incidental, tangential, or subordinate to
the persecutor’s motivation will not suffice. Matter of J-B-N- & S-M-, 24 1&N Dec, 208,214
(BIA 2007).

The nexus requirement is crltlcally important in determining whether an alien established
an asylum claim. That requirement is “where the rubber meets the road” because the
“importance of the ‘on account of® language must not be overlooked.” Cece, 733 F.3d at 6737
“Although the category of protected persons [within a particular group] may be large, the
number’bf those who.can demonstrate the required nexus likely is not.”” /d. Indeed, a “safeguard
against potentially innumerable asylum claims” may be found “in the strmgent statutory
requirements for all asylum seekers.” Id. at 675.

When private actors inflict violence based on a personal relationship with a victim, then
the victim’s membership in a larger group may well not be “one central reason” for the abuse.*
See, e.g., Zoarab, 524 F.3d at 7871 (“Courts have routinely rejected asylum applications grounded
in personal disputes.”). A criminal gang may target people because they have money or property
within the area where the gang operates, or simply because the gang inflicts violence on those
who are nearby. See, e.g., Constanza, 647 F.3d at 754. That does not malke the gang’s victims
persons who have been targeted “on account of” their membership in any social group.

Similarly, in domestic violence cases, like 4-R-C-G-, the Board cited no evidence that her
ex-husband attacked her because he was aware of, and hostile to, “married women in Guatemala
who are unable to leave their relationship.” Rather, he attacked her because of his preexisting
personal relationship with the victim. See R-4-, 22 1&N Dec. at 921 (“the record does not reflect
that [R-A-"s] husband bore any particular animosity toward women who were intimate with
abusive partners, women who had previously suffered abuse, or women who happened to have
been born in, or were actually living in, Guatemala™). When “the alleged persecutor is not even
aware of the group’s existence, it becomes harder to understand how the persecutor may have
been motivated by the victim’s ‘membership’ in the group to inflict the harm on the victim.” 1d.
at 919.

19 Even if mistreatment is suffered at the hands of a government official, there is no nexus between the
purported persecution and one of the grounds for asylum if the dispute is a “purely personal matter.” Motter of
Y-G-, 20 1&N Dec. 794,.799 (BIA 1994); see also, e.g2 Marquez v. INS, 105 F.3d 374, 380--81 (7th Cir. 1997)
~ (concluding that a commercial dispute with a Philippine military officer was “apolitical™); /liev v. INS, 127 F.3d 638,

642 (7th Cir. 1997) (holding that a dispute with a Bulgarian secret service agent over employment was “personal,
not political”). The Board has recognized this principle for decades, including in cases involving threats of domestic
violence. See Matter of Pierre, 15 i&N Dec. 461, 463 (BIA 1975) (holding that a husband’s threats against his wife
were “strictly personal,” even though he was a Haitian government official, and, thus, she did not establish
persecution).
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In A-R-C-G-, the Board recognized that it had a duty to evaluate “any claim regarding the
existence of a particular social group in a country . . . in the context of the evidence presented
regarding the particular circumstances in the country in question,” 26 I&N Dec. at 392, but it did
not adequately observe that duty. Although the immigration judge had previously denied
A-R-C-G-’s applications, the Board accepted, with little or no analysis, DHS’s concessions to the
contrary on nearly every legal issue. By doing so, the Board recognized a new category of
asylum claims that did not satisfy the requirements set forth by the Board’s precedent.

Future social group cases must be governed by the analysis set forth in this opinion.
V.

Having overruled 4-R-C-G-, I must vacate the Board’s December 2016 decision in this
case as well. The Board’s cursory analysis of the respondent’s social group consisted of a
general citation to 4-R-C-G- and country condition reports. Neither immigration judges nor the
Board may avoid the rigorous analysis required in determining asylum claims, especially where
victims of private violence claim persecution based on membership in a particular social group.
Such claims must be carefully analyzed under the standards articulated in this opinion and in past
Board decisions, such as M-E-/-G- and W-G-R-.

An asylum applicant has the burden of showing her eligibility for asylum, 8 C.F.R.
§ 208.13(a), which includes identifying a cognizable social group and establishing group
membership, persecution based on that membership, and that the government was unwilling or
unable to protect the respondent. The respondent must present facts that undergird each of these
elements, and the asylum officer, immigration judge, or the Board has the duty to determine
whether those facts satisfy all of the legal requirements for asylum.

Of course, if an alien’s asylum application is fatally flawed in one respect—for example,
for failure to show membership in a proposed social group, see Guzman-Alvarez v. Sessions, 701
F. App’x 54, 5657 (2d Cir. 2017)—an immigration judge or the Board need not examine the
remaining elements of the asylum claim. See, e.g., Perez-Rabanales, 881 F.3d at 67 (“That ends
this aspect of the matter. The petitioner’s failure to satisfy both the particularity and the social
distinctiveness requirements defeats her attempt to qualify as a refugee through membership in a
particular social group.”).

Having subjected the Board’s decision to plenary review, I also address several additional
errors and outline other general requirements relevant to all asylum applications to provide
guidance to the Board and immigration judge on remand,

A.

First, the Board erred in finding several of the immigration judge’s factual and credibility
determinations to be “clearly erroneous.”

Under Department regulations, the Board may not engage in fact-finding on appeals
(except for taking administrative notice of commonly known facts). 8 C.F.R. § 1003.1(d)(3)(iv).
Furthermore, the Board may “not engage in de novo review of findings of fact determined by an
immigration judge,” and the immigration judge’s factual findings, “including findings as to the
credibility of testimony, shall be reviewed only to determine whether the findings of the
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immigration judge are clearly erroneous.” Id. § 1003.1(d)(3)(i); see also Turkson v. Holder, 667
F.3d.523, 527 (4th Cir. 2012) (noting that “[t]his rule stems from a sensible understanding of the
roles and abilities-of the two bodies™). Notably, “where credibility determinations are at issue,
... ‘even greater deference’ must be afforded to the [immigration judge]’s factual findings.”
Rodriguez v. Holder, 683 F.3d 1164, 1171 (9th Cir. 2012) (quoting Axderson, v. Bessemer City,
470 U.S. 564, 575 (1985)). The Board may find an immigration judge’s factual findings to be
clearly erroneous only if they are “illogical or implausible,” or without “support in inferences
that may be drawn from the facts in the record.” Id at 1170 (quoting Anderson, 470 U.S. at
577).

Furthermore, the Board “cannot, under a clear error standard of review, override or
disregard evidence in the record” orrely “simply on its own interpretation of the facts.” Ridore
v. Holder, 696 F.3d 907, 917 (9th Cir. 2012). If the Board disagrees with an immigration judge’s
factual findings, a “conclusory pronouncement” that the findings were erroneous “does not
constitute clear error review.” Id. While the Board purported to apply the “clear error” standard
in this case, I cannot simply “rely on the Board’s invocation of the clear error standard.”
Rodriguez, 683 F.3d at 1170. My task is to determine whether the Board “faithfully employed
the clear error standard or engaged in improper de novo review” of the immigration judge’s
factual findings. /d.

1,

Here, the Board admitted that the immigration judge identified discrepancies and
omissions in the respondent’s testimony, but discounted the adverse credibility determination on
various grounds including that the supportive affidavits were due greater weight, that the
respondent sufficiently explained some discrepancies, and that the discrepancies did not
ultimately undermine the respondent’s account. In so doing, the Board failed to give adequate
deference to the credibility determinations and improperly substituted its own assessment of the
evidence.

When an asylum applicant makes inconsistent statements, the immigration judge is
uniquely advantaged to determine the applicant’s credibility, and the Board may not substitute its
own view of the evidence on appeal. See Xiao Ji Chenv. U.S. Dep’t of Justice, 471 F.3d 315,
334 (2d Cir. 2006) (“[W]here the [immigration judge]’s adverse credibility finding is based on
specific examples in the record of inconsistent statements by the asylum applicant about matters
material to his claim of persecution, or on contradictory or inherently improbable testimony
regarding such matters, a reviewing court will generally not be able to conclude that a reasonable
adjudicator was compelled to find otherwise.” (quotation omitted)). Under the REAL ID Act,
“[t]here is no presumption of credibility” in favor ofan asylum applicant. Pub. L. No. 109-13,
div. B, §§ 101(a)(3), 119 Stat. 231,303 (2005) (codified at 8 U.S.C. § 1158(b)(1)(B)(iii)).
Furthermore, the identified inconsistencies do not have to be related to an applicant’s core
asylum claim to support an adverse credibility determination: “Considering the totality of
circumstances, and all relevant factors, a trier of fact may base a credibility determinationon . . .
the consistency between the applicant’s or witness’s written and oral statements . . . , the internal
consistency of each such statement, [and] the consistency of such statements with other evidence
of record . . . , without regard to whether an inconsistency, inaccuracy, or falsehood goes to the
heart of the applicant’s claim, or any other factor.” /d. (emphasis added). “[O]missions,
inconsistent statements, contradictory evidence, and inherently improbable testimony are
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appropriate bases for making an adverse credibility determination,” and the existence of “only a
few” such issues can be sufficient to make an adverse credibility determination as to the
applicant’s entire testimony- regardmg past persecutlon Djadjouv. Holder, 662 F.3d 265, 273~
74 (4th Cir. 2011).”

2.

The Board further erred in concluding that the immigration judge’s factual findings
concerning the respondent’s ability to leave her relationship and El Salvador’s ability to protect
her were clearly erroneous. A4-B- at *3. In support of his findings, the immigration judge cited
evidence that the respondent was able to divorce and move away from her ex-husband, and that
she was able to obtain from the El Salvadoran government multiple protective orders against
him»" Although the Board questioned the significance of these facts in light of other evidence, it
did not establish that the immigration judge’s conclusions were “illogical or implausible,” or
without support from the record, See Rodriguez, 683 F.3d at 1170.

Instead, the Board substituted its view of the evidence for that of the immigration judge,
again violating the standard of review applicable to the factual determinations of immigration

judges.
B'

The Board also erred when it found that the respondent established the required nexus
between the harm she suffered and her group membership. Whether a purported persecutor was
motivated by an alien’s group affiliation “is a classic factual question,” Zavaleta-Policiano v.
Sessions, 873 F.3d 241, 247-48 (4th Cir. 2017) (internal quotation marks omitted), which the
Board may overturn only if “clearly erroneous.”

The Board stated that “the record indicates that the ex-husband abused [the respondent]
from his position of perceived authority, as her ex-husband and the father of her children.”
A-B- at *3. From this, the Board held, in a conclusory fashion, that the “record as a whole
supports a finding that the respondent’s membership in the particular social group of ‘El
Salvadoran women who are unable to leave their domestic relationship where they have children
in common’ is at least one central reason that he ex-husband abused her.” /d. While citing the
standard of review, the Board did not apply it in summarily dismissing the immigration judge’s
findings. Moreover, the Board’s legal analysis was deficient. The Board, required to find “clear
error” of a factual finding, pointed to no record evidence that respondent’s’husband mistreated
her in any’part “on account of”” her membership in the particular social group of “El Salvadoran
women who are unable to leave their domestic relationship where they have children in
common.” The Board cited no evidence that her husband knew’ny such social group existed, or
that he persecuted wife for reasons unrelated to their relationship. There was simply no basis in

' The immigration judge’s findings that the respondent was able to leave her relationship on the basis of
her divorce and her ability to move from the home she shared with her ex-husband, and that.she was able to obtain
some measure of government protection, are supported by case’law considering other particular social group claims,
See, e.g., Menjivar-Sibrian, 2018 WL 1415126, ate1; Vega-Ayala, 833 F.3d at 39,
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the Board’s summary reasoning for overturning the immigration judge’s factual findings, much
less finding them‘clearly erroneous.

C.

The Board also erred when it overruled the immigration judge’s finding that the
respondent failed to demonstrate that the government of El Salvador was unable or unwilling to
protect her frora her ex-husband. This inquiry too involved factual findings to which the Board
did not give proper deference. No country provides its citizens with complete security from
private criminal activity, and perfect protection is not required. In this case, the respondent not
only reached out to police, but received various restraining orders and had him arrested on at
least one occasion.” See 4-B- at *14-15 (Immig. Ct. Dec. 1, 2015).

For many reasons, domestic, violence.is a particularly difficult crime to prevent and
prosecute, even in the United States; which dedicates significant resources to combating
domestic violence. See, e.g., Office of Justice Programs, U.S. Dep’t of Justice, Extent, Nature,
and Consequences of Intimate Partner Violence (2000). The persistence of domestic violence in
El Salvador, however, does not establish that El Salvador was unable or unwilling to protect
A-B- from her husband, any more than the persistence of domestic violence in the United States
means that our government is unwilling or unable to protect victims of domestic violence. In

" short, the Board erred in finding, contrary to the record and the immigration judge’s findings,
that El Salvador was unable or unwilling to protect A-B- and that she thus had no choice but to
flee the country.

D.

The Board, immigration judges, and all asylum officers should consider the following
points when evaluating an application for asyium. First, an applicant seeking asylum or
withholding of removal based on membership in a particular social group must clearly indicate,
on the record and before the immigration judge, the exact delineation of any proposed particular
social group. See Matter of W-Y-C- & H-O-B-, 27 I&N Dec. 189, 190-91 (BIA 2018); Matter of
A-T-,251&N Dec. 4, 10 (BIA 2009). The immigration judge has a responsibility to “ensure that
the specific social group being analyzed is included in his or her decision,” as it critical to the
Board’s “appellate review that the proposed social group is clear and that the record is fully
developed.” Matter of W-Y-C- & H-O-B-, 27 I&N Dec. at 191. The Board must also remember
that it cannot sustain an asylum applicant’s appeal based on a newly articulated social group not
presented before or analyzed by the immigration judge. /d. at 192; see also, e.g., Balttiv.
Sessions, 878 F.3d 240, 244-45 (8th Cir. 2017) (finding no jurisdiction to review.a newly
defined social group because the claiin based on “membership in that narrowed social group”
had not been raised below); Duarte-Salagosa v. Holder, 775 F.3d 841, 845 (7th Cir. 2014)
(declining to address a particular social group raised for the first time on appeal).

Furthermore, the Board, immigration judges, and all asylum officers must consider,
consistent with the regulations, whether internal relocation in the alien’s home country presents a
reasonable alternative before granting asylum. Asylum applicants who have “not established
past persecution . . . bear the burden of establishing that it would not be reasonable for him or her
to relocate, unless the persecution is by a government or government-sponsored.” 8 C.F.R.

§ 1208.13(b)(3)(i). Animmigration judge, “in the exercise of his or her discretion, shall deny the
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asylum application of an alien found to be a refugee on the basis of past persecution” if it i
“found by a preponderance of the evidence” that “the applicant could avoid future persecution by
relocating to another part of the applicant’s country of nationality, . . . and under all the
circuimstances, it would be reasonable to expect the applicant to do so.” Id@ 1208.13(b)(1)(i).
Beyond the standards that victims of private violence must meet in proving refugee status in the
first instance, they face the additional challenge of showing that internal relocation is not an
option (or in answering DHS’s evidence that relocation is possible). When the applicant has
suffered personal harm at the hands of only a few specific individuals, internal relocation would
seem more reasonable than if the applicant were persecuted, broadly, by her country’s
government.

) Finally, there are alternative proper and legal channels for seeking admission to the
United States pther than entering the country illegally and applying for asylum in a removal
proceeding. The asylum statute “is but one provision in a larger web of imrhigration laws
designed to address individuals in many different circumstances,” and “[t]o e._»and that statute
beyond its obviously intended focus is to distort the entire immigration framework.” Velasquez,
866 F.3d at 199 (Wilkinson, J., concurring). Aliens seeking a better life in America are welcome
to take advantage of existing channels to obtain legal status before entering the country. In this
case, A-B- entered the country illegally, and when initially apprehended by Border Patrol agents,
she <tated that her reason for entering the country was “to find work and reside” in the United
States. Aliens seeking an improved quality of life should seek legal work authorization and

residency status, instead of illegally entering the United States and claiming asylum., 2

VL

In reaching these conclusions, I do not minimize the vile abuse that the respondent
reported she suffered at the hands of her ex-husband or the harrowing experiences of many other
victims of domestic violence around the world. I understand that many victims of domestic
violence may seek to flee from their home countries to extricate themselves from a dire situation
or to give themselves the opportunity for a better life. But the “asylum st. te is not a general
hardship statute.” veiasquez, 866 F.3d at 199 (Wilkinson, J., concurring). As Judg
correctly recognized, the Board’s recent trei..__. 1t of the term “particular social gro
of Tacking rigor.” Id. at 198. Nothing in the text of the INA supports the suggestion wat

12 Asylum is a discretionary form of relief from removal, and an applicant bears the burden of proving not
only statutory eligibility for asylum but that she ~'-- merits asylum as a matter of discr ion. 8 U.S.C.
§§ 1158(b)(1), 1229a(c)(4)(A)(ii); see also Romuus v. Ash  ft, 385 F.3d 1, 8 (Ist Cir. 004). Neither the
immigration judge nor the Board addressed the issue of discretion regarding the respondent’s asylum application,
and 1 decline to do so in the first instance. Nevertheless, I remind all asylum a judicators that a favorable exercise
of discretion is a discrete requirement for the granting of asylum and should not be presumed or glossed over solely
because an applicant otherwise meets the burden of proof for asylum eligibility under the INA. Relevant
discretionary factors include, inter alia, the circumvention of orderly refugee procedures; whether the alien passed
through any other countries or arrived in the United States directly from her country; whether orderly refugee
procedures were in fact available to help her in any country she passed through; whether she made any attempts to
seek asylum before coming to the United States; the length of time the alien remained in a third country; and ber
living conditio . ety, and potential for long-term residency there., "~ Pula, 19 1&N Dec. 467, 473-74
(BIA 1987). :
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Congress intended “membership in a particular social group” to be “some omnibus catch-all” for
solving every “heart-rending situation.” /d.

[ therefore overrule Matter of A-R-C-G-, 26 I&N Dec. 388 (BIA 2014) and all other
opinions inconsistent with the analysis in this opinion, vacate the Board’s decision, and remand
to the immigration judge for further proceedings consistent with this opinion.

é/f//é” Q%m 849 }éw«%« &

Date Jeff erson B. Sessions 11

Attorney General
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U.S. Department of Justice
Office of Legal Counsel

Office of the Assistant Attorney General Washington, D.C. 20330

June 8, 2018

MEMORANDUM FOR JEFFERSON B. SESSIONS III
Attorney General

Re: Proposed Attorrney General Opinion in
Matter of A-B-, on Review from
the Board of Immigration Appedls

The attached proposed Attorney General Opinion was prepared by this Office at the
request of the Office of the Attorney General.

In Matter of A-B—,_(BIA Dec. 8, 2016), the Board of Immigration Appeals
(“Board”) sustained an appeal from a domestic violence victim seeking asylum based on her
membership in a particular social group, reversing the opinion of the immigration judge that the
alien was not eligible for asylum. On March 7, 2018, the Attorney General certified this case for
his review and ordered briefing from the parties and interested amici. Matter of A-B-, 27 I&N
Dec. 277 (A.G. 2018).

. The proposed Opinion examines how courts and the Board have interpreted the term
“particular social group” under the Immigration and Nationality Act, 8 U.S.C. § 1101(a)(42)(A),
with emphasis on how courts and the Board have weated asylum claims arising from private
criminal violence. The proposed Opinion analyzes the Board’s decision in Matter of A-R-C-G-,
26 [&N Dec. 338 (BIA 2014), which recognized a particular social group claim from a Central
American victim of domestic violence, and concludes that case was wrongly decided and
improperly issued as a precedential decision. The proposed Opinion further concludes that that
the Board’s decision in this case relied too heavily on Matter of A-R-C-G- and committed other
legal errors, :

This Opinion would vacate the Board’s decision in Matter of A-B- and remand the case to
the immigration judge for further proceedings consistent with the Opinion. It would also
overrule Matter of A-R-C-G- and any other Board decisions to the extent they are inconsistent
with the Opinion.

The proposed Attorney General Opinion is appreved with respect to form and legality.

N

Steven A. Engel
Assistant Attorney General



U.S. Department of Justice

Office of Legal Counsel

Oftice of the Assistant Atturney General Woshmgrear, 10 20334

March 2. 2018

MEMORANDUM FOR THE ATTORNEY GENERAL

Re: Lroposed Attorney General Order Certifving 1o the
Artorney General a Board of Immigration Appeals Cuse;

Matterp/ I

ACTION MEMORANDUM

The attached proposed Attorncy Genceral Order was preparcd by this Office at the reguest
of the Office of the Attorney General.

In Matter oSS B2 Pcc.3.2016). the Board of
Immigration Appeals vacated the Immigration Judge's order ot administrative closure and
remanded the matier to the Immigration Judge for further proceedings. {he proposed Order
would certify this case to the Attomey General, stay the Board's decision pending review. and
order briefing from the parties and interested amici on all points relevant to the disposition of this
matter. Specifically. the Order would instruct the parties and interested amici to discuss whether.
and under what circumstances, being a victim of private criminal activity constitutes a
cognizable “particular social group™ for purposes ot an application for asylum or withholding of
removal,

The proposed Attomey General Order is approved with respect to form and legality.

S@L gﬂf

Steven &7 Lngel
Assistant Attorney General



®ffice of the Attorney General
¥Wasghington, IM.C. 20530

ORDER NO. 4127-2018

inre: Matter o[ =14 D:c. 8. 2016)

IN REM@®VAL PROCEEDINGS

Pursuant to 8§ C.F.R. § 1003.1(h)(1)(i}, [ direct the Board of Immigration Appeals
(“Board™} 1o refer this case to me for review ol its decision. ‘The Board’s decision in this matter
is automatically stayed pending my review. See Matter of Haddam, A.G. Order No. 2380-2001
(Jan. 19, 2001). To assist me inmy review, | invite the parties to these proceedings and
interested amici to submit briefs on poirts relevant to the disposition of this case, including:

Whether, and under what circumstances, being a victim of private criminal activity
constitutes a cognizable “particular social group” for purposes of an application for
asylum or withholding of removal?

The parties’ bricfs shall not exceed 15,000 words and shall be fited on or before April 6,
2018. Interested amici may submit briefs not exceeding 9,000 words on or before April 13,
2018. The parties may submit reply briels not exceeding 6,000 words on or before April 20,
2018. All filings shall be accompanied by proof of service and shall be submitted electronically
to AGCertification(@usdoj.gov, and in triplicate to:

United States Depattment ol Juslice

Ofticc of the Attorney General, Room 5114
950 Pennsylvania Avenue, NW
Washington, DC 20530

All briefs must be botlh submitted electronically and postmarked on or before the pertinent
deadllines. Requests for extensions are dis{avored.

3/4/ & (“\—%&-5}“

Date 7 _AeP&rdn B. Sessions 111
atney General
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Pager?

In December 2013, the Immigration Judge denied all relief and ordered the respondent
removed to El Salvador. The Immigration Judge denied the respondent’s asylun claim for four
independent reasons: (1) the respondent was not credible; (2) the group in which she claimed
membership—*“El Salvadoran women who arc unable to leave their domestic relationships where
they have children in common” with their partners—did not gualify as a “particular social group”
within the meaning of 8 U.S.C. § 1101 (a)(42)(A); (3) even ifit did, the respondent failed to
establish that her membership in a social group was the central reason for her persecution; and
(4) she failed to show that the El Salvadoran government was unable or unwilling to help her.

y
Judge’s adverse credlblllty detennmat)ons The Board further concluded that the respondent had
identified a valid “particular social group” that was substantially similar to the particular social
group of “married women in Guatemala who are unable to leave their relationship,” which the
Board had recognized in Matter of A-R-C-G-, 26 1&N Dec. 388,390 (BIA 2014). Moreover, the
Board held that the Immigration Judge clearly erred in finding that the respondent could leave
her ex-husband, and that the respondent established that her ex-husband persecuted her because
of her status as a Salvadoran woman unable to leave her domestic relationship. Finally, the
Board determined that the El Salvadoran govemment was unwilling or unable to protect the
respondent.

In August 2017, the Immigration Judge issued an opinion and order cerlif ying and
administratively returning the matter to the Board, as permitted by 8 C.F.R. § 1003.1(c), in light
of intervening developments in the law which, in the Immigration Judge’s view, cast doubt on
the Board’s analysis of thc respondent’s membership in a pasticular social group.

Under the INA, an asylum applicant has the burden of showing that shcis a “refugee,”
defined under the Act as “any person who is outside any country of such person’s nationality . . .
and who is unable or unwilling to return to, and is unable or unwilling to avail himself or herself
of the protection of, that country because of persecution or a well-founded fear of persecution on
account of race, religion, nationality, membership in a particular social group, or political
opinion.” 8 U.S.C. § 1101(a)(42)(A) (emphasis added). No statute or regulation defines what
constitutes a “parttcular social group” under the Act.

The Board first interpreted “persecution on acecount of membership in a particular social
group” in Matter of Acesta, 19 I&N Dec. 211, 233 (BIA 1985). Applying the doctrine of
ejusdem generis—mecaning of the same kind or nature—the Board concluded that the phrase
“particular social group” should be construed in a manner consistent with the other grounds for
persecution in the statute’s definition of refugee: race, religion, nationality, and political
opinion. /d. at 233. Noting that each of these terms describes “a characteristic that either is
beyond the power of an individual to change or is so fundamental to individual identity or
conseience that it ought not be required to be changed,” the BIA concluded that “persecution on
account of membership in a particular social group” must similarly mean “persecution that is
directed toward an individual who is a member of a group of persons all of whom share a
common, immutable characteristic.” ’d. at 233. The Board stated that this definition
“preserve[d] the concept that refuge is restricted to individuals who are either unable by their
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own actions, or as a matter of conscience should not be required, to avoid persecution.” Id. at
234,

In 1999, the Board considered whether a Central American domestic violence victim
qualified for asylum as a member of a particular social group. Matter of R-A-, 22 1&N Dec. 906
(BIA 2001). The Board concluded that the applicant was not eligible for asylum because her
claimed group—*“Guatemalan women who have been involved intimately with Guatemalan male
companions, who believe that women are to live under male domination™—did not qualify as a
“particular social group™ under the INA. Id. at 917-18. The Board held that the applicant had
failed to show that her claimed social group was a recegnized segment of the population within
Guatemala, that the victims of spouse abuse view themselves as members of this group, or that
the victims® male persecutors see their victimized companions as part of this group. /d. at 918.
In light of these findings, the Board noted that “if the alleged persecutor is not even aware of the
group’s existence, it becomes harder to understand how the persecutor may have been motivated
by the victim's ‘membership’ in the group to inflict the hanm on the victim.” 7d. at 919, The
Board cautioned that “the social group concept would virtually swallow the entire refugee
definition if common characteristics, coupled with &8 meaningful level of harm, were all that need
be shown” to qualify as a refugee. 7d.

In January 2001, Attorney General Reno vacated the Board’s decision in Matfer of R-A-
and directed the Board to stay consideration of the case on remand pending final publication of a
propesed rule offering guidance on the definition of “membership in a particular social group.”
See 65 Fed, Reg. 76,588 (Dec. 7, 2000). However, no final rule ever issued and the case
remained stayed until 2008. At that time, Attomey General Mukasey lifted the stay and directed
the Board to reconsider the case in light of the numerous Board and courts ef appeals decisions
that had issued relating to asylum law. Matter of R-A-, 24 1&N Dec. 629, 630 (Sep. 25, 2008).
Before the Board could issue an opinion, the parties jointly stipulatcd that the applicant was
eligible for asylum, resolving the case. See Matter of A-R-C-G~, 26 1&N Dec. 388,391-92 n.12
(BIA 2014). The Board subsequently stated that “[a)ltheugh our deciston in Matter of R-A- was
vacated by the Attorney General in 2001 and was explicitly limited to the facts of that case, its
role in the progression of particular social group claims remains relevant.” Matter of M-E-V-G-,
26 1&N Dec. 227, 231 n.7 (BIA 2014).

Over time, the Board refined and developed its interpretation of “particular social group”
on a case-by-case basis, articulating “particularity” and “social visibility” requirements in 2006.
See Matter of C-A-, 23 1&N Dec. 951, 957—-60 (BIA 2006); see aiso Reyes v. Lynch, 842 F.3d
1125, 1134-35 (9th Cir.2016) (detailing the Board’s treatment of “particular social group”). In
2014, the Board issued a pair of comnplimentary precedential opinions revisiting the definition of
the particular social group.” Maiter of M-E-V-G-, 26 &N Dec. 227 (BIA 2014); Matter of W-G-
R-, 26 1&N Dec. 208 (BIA 2014). In those cases, the Board clarified that an asylum applicant
claiming membership in a ‘particular social group’ must “establish that the group is (1)
cemposed of members whe share a common iinmutahle characteristic, (2) defined with
particularity, and (3) socially distinct within the society in question.” M-E-V-G-, 26 1&N Dec. at
237, see also W-G-R-, 26 1&N Bec. at 212. The Board explained that this definition is net
intended to be an abrogation or departure from Matter of Acosta, 19 1&N Dec. 211, or the
Board’s other decisions, but rather a clarification of how the definition of “particular social
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group” had developed through a process of case-by-casc adjudication. See W-G-R-, I&N Dcc. at
212; M-E-V-G-, I&N Dec. at 244-47.

Applying the definition of “particular social group” from M-E-V-G- and W-G-R-, the
Board subsequently issued a prccedential opinion in Matter of A-R-C-G-, 26 I&N Dec. 388 (BIA
2014), holding that “married women in Guatemala who are unable to leave their relationship”
could constitute a particular social group. /d at 392.
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The attached proposed Order would certify this case for your review, stay the Board’s
decision pending review. and order bricling [fom the parties and interested amici on all points
relcvant to the disposition of this matter. Specifically. the Order would instruct the parties and
interested amici to discuss whether, and under what circumstances, being a victim of private
criminal activity constitutes a cognizable “particular social group” for purposes of an application
for asylum or withholding of removal.

RECOMMENBATION: We recommend you sign the attached proposed Attorney General
Order, which is approved as to torm and legality.

APPROVE: % DATE: :; é{/ & Concurring Component:

_ O G Qé/
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DISAPPROVE: DATE:

OTHER:

Attachment



Office of the Attarnep General
Washington, B, @ 20530

ORDERtNO. 4139-2018

Inte: Matter of A-B- (S (B!1A Dec. 8, 2016)

IN REMOVAL PROCEEDINGS

On March 7, 2018, pursuant to 8 C.F.R. § 1003.1(h)(1)(i), 1 dirccted the Beard of
[mmigration Appeals (Board) to refer its decision in this case to me for review, To assist in my
review, I invited the parties to submit briefs not exceeding 15,000 words in length and interested
amici to submit briefs not exceeding 9,000 words in length. I directed that the parties file briefs
on er before April 6, 2018, that amici file briefs on or befere April 13, 2018, and that the parties
fife any reply briefs on or before April 20, 2818.

On March 14, 2018, the respondent filed a request for an extension of the deadline for
submitting briefs from April 6, 2018, to May 18, 2018. On March 16, 2018, the Department of
Homeland Security (JDHS) submitted a motien containing three requests: (1) that I suspend the
briefing schedules to permit the Board to rule on the Immigration Judge’s August 18, 2017
certification order; (2) that [ clarity the question presented in this case; and (3) that I extend the
deadline for submitting opening bricfs to May 18, 2018. The respondent subsequently filed a
response requesting that I grant the same relief.

This Order addresses all pending requests from the parties.

L. DHS’s Request to Suspend the Briefing Schedules

DHS’s request to suspend the briefing schedules until the Board acts en the Immigration
Judge’s certification request is denied. DHS suggests that this case “does not appear to be in the
best posture for the Attorney General's review,” because the Board of Immigration Appeals has
not yet acted on the Immigration Judge’s attempt, on remand from the Board, to certify the case
back to the Board, See DHS’s Mot. on Cert. to the Att’y Gen, at 2 (citing United States ex rel.
Accardi v. Shaughnessy, 347 U.S. 260 (1954)).

'The certification from the Immigration Judge pending before the Board does not require
the suspension of briefing because the case is not properly pending before the Board. The
Immigration Judge did not act within his authority, as delincated by the controlling regulations,
when he purported to certify the matter. The Immigration Judge noted in his order that an
“Immigration Judge may certify to the [Board] any case arising from a decision rendered in
removal proceedings.” Order of Certification at 4, SIS (Ave 18. 2017) (emphasis



added) (citing 8 C.F.R. §§ 1003.1(c) ‘v(b)(S)) The regulations also provide that an “Immigration
Judge or Service officer may certify a case only after an initial decision has been made and before
an appeal has been taken.” 8 C.F.R. § 1003.7.

Here, the Immigration Judge did not issue any “decision” on remand that he could certify
to the Board. -The Board’s December 2016 decision sustained the responclent s appeal of the
Immigration Judge’s initial decision and remanded the case to the Immigration Judge “ior the
purpose of alfowing [DHS] the opportunity to complete or update identity, law enforcement, or
security investigations or examinations, and further proceedings, if necessary, and for the entry of
an order as provided by 8 C.F.R. § 1003.47(h).” Matter of A-B- at 4, (SIS (B!A Dec. ¢,
2016). Undert§ 1003.47(h), the Immigration Judge on remand was directed to “enter an order.
granting or denying the immigration relief sought” after considering the “results of the identity,
law euforcement, or security investigations[.]” 8 C.F.R. § 1003.47(h). If “new information is
presented, the iminigration judge may hold a further hearing if necessary to consider any legal or
factual issues[.]” 1d.

In this matter, DHS informed the Immigration Judge that the respondent’s background
checks ‘were clear. See Order of Certification at 1. Given the scope of the Board’s remand and
the requirements of the regulations, the Immigration Judge was obliged to issve a decision granting
or denying the relief sought. If the Immigration Judge thought intervening changes in the law
directed a different outcoine, he may have had the authority to hold a hearing, consider those Iz gal
issues, and ma.kc a decision on those issues. Cf. 8 C.F.R. § 1003.47(h). Instead, the Immigration. -
Judge sought to “certify” the Board’s decision back to the Board, essentially requesting that the
Board reconsider its legal and factual findings. That.procedural maneuver dees not fall within the
scope of the Immigration Judge’s authority upon remand. Nor does it fall within the regulations’
requirements that cases may be certified when they arise from “[d]ecisions of Immigration Judges
in removal proceedings,” id. § 1003.1(b)(3), see also id. § 1003.1(¢), and that an Immigration -
Judge “may certity a case only after an initial decision has been made and before an appeal has
been taken,” id. § 1003.7. Because the Immigration Judge, failed to issue a decision on remand,
the linmigration Judge’s attempt to certify the case back o the Board was procedurally defectwe
and therefore does not a.ffect my consideration of the December 16 2016ﬂ30a1 d deuslon

_Furthermore, the present case is distinguishable from Accardi,‘ because, here, the Board
rendered a decision on the merits; consistent with the applicable regulations. It is that December |
8, 2016 decision that I directed the Board to refer to me for my review. See Matfer of A-B-, 27
I&N Dec. 227 (A.G. 2018) (directing the Board “to refer this case i me for review of its
decision.”) (emphasis added). The Board issued that decision “exercising its own judgment” and
free from any perception of interference from the Attorney General. Accardi, 347 U.S. at 266.
My certification of that decision for review complies with all dppncable reguiations. See $ C.F.R.
§ 1003.1(hX1) (“The Board shall refer to the Attorneéy General for review of its decision all cases
that, .. [t}he Attorney General directs the Board to refer to lsim. ) (empham added). It is therefore
unnecessary to suspend the brwﬁ_ng schedule pendmg anew decision of the Board. t

I DHS’s Requestto Clarifs _Lthe Quesuon Prebented o

" I'deny DHS’s request to clarify the question presented. In my Marrh 7, 2018 order, I
rcauested bl’l\/ﬁ ng on “I' w]hether, and under what cifcumstances, being a w.,um of private criininal

2
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activity constitutes a cognizable ‘particular social group’ for purposes of an application for asylum
or withholding of removal.” Although “there is no entitlement to bricfing when a matter is certified
for Attorney General review,” Matter of Silva-Trevino, A.G. Order No. 3034-2009 (Jan. 15, 2009),
[ nevertheless invited the parties and intcrested amici “to submit briefs on points relevant to the
dispositien of this case” to assist my review. Matter of A-B-, 27 1&N Dec. at 227. As the
Immigration Judge observced in his effort to certify the case, several federal Article III courts have
recently questioned whether victims of private violence may qualify for asylum under 8 U.S.C. §
1 158(b)(1)(B)(i) based on their claim that they were persecuted because of their membership in a
particular social group. If being a victim of private criminal activity qualifies a petitioner as a
member of a cognizable “particular social group,” under the state, the briefs should identify such
situations. If such situations do not exist, the brief's should explain why not.

DHS requests clarification on the ground that “this question has already been answered, at
least in part, by the Board and its prior precedent. Board precedent, however, does not bind my
ultimate decision in this matter. See 8 U.S.C. § 1103(a)(1) (providing that “determination and
ruling by the Attorney General with respect to all questions of law shall be controlling”). The
parties and interested amici may brief any relevant issues in this case—including the interplay
between any relevant Beard precedent and the question presented—but I encourage them to answer
the legal question presented.

II1. The Parties’ Requests for an Extension of the Deadline for Submitting Brief's

[ grant, in part, both parties’ request for an extension of the deadline for submitting brief's
in this case. The parties’ briefs shall be filed on er before April 20, 2018. Briefs from interested
amici shall be filed on or before April 27, 2018. Reply briefs from the partics shall be filed on or
before May 4, 2018. No further requests for extensions of the deadlines from the parties or
interested amici shall be granted.

In support of respondent’s request for an extension, she asscrted that “an extension ol the
briefing deadline is warranted because [rlespondcnt intends to submit additional evidence with her
brief in support of her claim[,]” including the possibility that she might obtain ncw cvidence from
El Salvador. Resp’t Request for Extension of Briefing Deadline at 4 (Mar. 14, 2018). Althoughl
retain “full decision-making authority under the immigration statutes,” Maiter of A-H-, 23 1&N
Dec. 774, 779 n.4 (A.G. 2005), I requested briefing on a purely legal question to assist my review
of this case, and [ encourage the parties to focus their briefing on that question. Further factual
development may be appropriate in the event the case is remanded, but the opportunity to gather
additional tactual evidence is not a basis for my decision (v extend the briefing deadline.

R-raey
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U.S. Department of Justice

Office of the Attorney General

Wasinngton, BC. 2053

March 27, 2018

MEMORANDUM FOR TIIE ATTORNEY GENERAL

THROUGH: THE DEPUTY ATTORNEY GENERALIQzT
}, / /W Lot 3-28-1%
FROM: Gene l1amilton Y RN

Counselor to the Attorney General

SUBJECT: Matter of A-5-, (I SHIEIEN

PURPOSE: To obtain the Attomey General’s approval of the proposed Attomey
General Order in this matter.

TIMETABLE: As soon as possible.

On March 7, 2018, you directed the Board of Immigration Appeals to ccrtify for your
review Matter of A-B-, _ (BIA Dec. 8, 2016). You also requested supplemental
briefing from the parties and interested amici and established filing deadlines for the submission
of brief's.

On March 14, 2018, respondent submitted a request for an extension of the deadline for
submitting briefs. The respondent requested the extension to accommodate scheduled vacations
and to provide additional time to gather, prepare, and submit factual evidence in the case. The
respendent requested an extension from the current deadline of April 6, 2018, to May 18, 2018.

On Mareh 16, 2018, the Department of Homeland Security (DHS) submitted a motion that
contained three requests: (1) that you suspend the briefing schedules to permit the Board of
Immigration Appeals (Board) to rule on the Immigration Judge’s A ugust 18, 2017 certification
order; (2) that you clarily the question you presented in this case; and (3) that you extend the
deadline for the parties to submit opening briefs to May 18, 2018. The respondent subsequently
filed a response requesting that you grant the same relief.




Subject: Matter of A-B-, [ SIGEGNG

Page 2

I 1 Recommend You Deny DHS’s Request to Suspend the Briefing Schedule
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I Recommend You Deny DHS's Request to Clarify the Question Presented
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III. ~ TRecommend You Granta Short Extension of the Briefing Deadlines

1 advise that you grant a short extension of the briefing schedules—by two weeks from
what you previously established.

Accordingly, I advise that you extend the current briefing schedule by two weeks. Under
such an extension, the parties’ briefs would be filed on or before April 20, 2018. Briefs from
interested amici would be filed on or before Apiil 27, 2018. Reply briefs from the parties would
be filed on or before May 4, 2018.
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RECOMMENDATION: I recommend you sign the attached proposed Attorney General Order.

- DATI: Séfé Al Concurring Component:
OLC: ; _é_

APPROVE:

DISAPPROVE: DATE:

OTIER:

Attachment



U.S. Department of Justice

Office of Legal Counsel

Ofice of the Assistant Attorney General Washingian, D.C. 28530

March 27, 2018

MEMORANDUM FOR JEFFERSON B. SESSIONS, III
Attormey General

Re: Proposed Attorney General Order Extending the
Deadline for Certain Submissions and Denying

Other Requests in Matter of A-B-, [SIIEEGEG
ACTION MEMORANDUM

The attached proposed Attorney General Order was prepared by this Office at the request
of the Office of the Attorney General.

In Matter of 4- B-, (SIS (B1A Dec. 8, 2016), the Board of Immigration Appeals
(Board) issued a non-precedential decision reversing an Immigration Judge’s denial of
respondent’s asylum application and remanded the matter with an order to grant asylum. By
Order of March 7, 2018, you directed the Board to refer the case to you for review, stayed the
Board’s decision pending review, and ordered briefing from the parties and interested amici on
all points relevant to the disposition of this matter.

Respondent submitted a request for an extension of the deadline for filing opening briefs
from the current deadline of April 6, 2018, to May 18,2018. The Department of Homeland
Security (DHS) submitted a motion with three requests: (1) that you suspend the briefing
schedules to permit the Board to rule on the Immigration Judge’s August 18, 2017 certification
request; (2) that you clarify the question presented in this case; and (3) that you extend the
deadline for parties to submit opening brief's to May 18,2018. The respondent subsequently
submitted a request that you grant the same relief.

In its submission, DHS contends that this matter “does not appear to be in the best
posture for the Attorney General’s review” since “the Board has not yet issued a decision on the
Immigration Judge’s order.” DHS’s Mot. on Cert. to the Att’y Gen. at 2 (citing United States ex
rel. Accardi v. Shaughnessy, 347 U.S. 260, 266-67 (1954)). DHS asks you to “suspend the
briefing schedules to permit the Board to decide the pending certification matter in the first
instance, and then proceed as necessary to direct the Board to refer any further decision for his
review.” [d.




The proposed order partially grants the parties’ requests to extend the briefing deadline
and denics the other requests made by DIIS. Under the proposed order, the parties would file
opening briefs on or before April 20, 2018. Interested amici would filed briefs on or before
April 27, 2018. The parties would file any Reply briefs on or before May 4, 2018.

The proposcd Attorney General Order is approved with respect to form and legality.

G i

Steven A. Lngel
Assistant Attorney General
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U.S. Department of Justice

Oftice of the Attorney General

Washingrom 10.C. 20530

June 8, 20118

MEMORANDUM FOR THE ATTORNEY GENERAL

THROUGH: THE DEPUTY ATTORNEY GENERAL

FROM: Gene Hamilton é / / . /

Counselor to the Attorney General

SUBIECT: Mauter of A-B-, [ IGEGEGNG

PURPOSE: To obtain the Attorney General’s approval of the proposed Attorney
General Opinion in this matter.

TIMETABLE: As soon as possible.

In Master of A-B-, [ (B1A Dcc. 8.2016), the Board of1mmigration Appeals
(“Board”) sustained an appeal firom a domestic violence victim seeking asylum based on her
membership in a “particular social group,” reversing the opinion of the immigration judge that
the alien was not eligible for asylum. In so ruling, the Board relied on Metter of A-R-C-G-, 26
[&N Dec. 388 (BIA 2014), a precedential decision of the Board that recognized a particular
social group asylum claim for a Central American victim of domestic violence, On March 7,
2018, you directed the Board to reter for yowr review its decision in this case, see 8 C E R
§ 1003.1(h)1)(i), and you invited the parties and any interested amici to submit brief's addressing
questions relevant to that certification, Maiter of A-B-, 27 1&N Dec. 277 (A.G. 2018). The
proposed Opinion and accompanying Order would overrule Maiter of A-R-C-G-, vacate the
Board’s order in Mautter of A-B-, and remand this matter to the immigration judge for further
proceedings consistent with the opinion. ‘
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This Opinion would vacate the Board’s decision in Matter of A-B-, remanding the case to
the immigration judge for further proceedings consistent with this opinion. It would also
overrule Matter of A-R-C-G- and any other Board decisions to the extent they are inconsistent
with this Opi

RECOMMENDATION: I recommend you sign the attached proposed Attorney General
Opinion.

Concurring Component:

OLC:E_Z( 6-6/¢

APPROVE:

DISAPPROVE:

OTHER: 1 1

Attachment



Office of the Attorney General
Waghinpton, B.C. 20530

ORPER NO.4189-2018

Inre: Matter of A-B- SIS (314 Dec. 6, 2016)

IN REMOVAL PROCEEDINGS

On March 7, 2018, I directed the Beard of Immigration Appeals (“Board”) to refer for
my review its decision in this matter, see 8 C.F.R. § 1003.1(h)(1)(i), and [ invited the parties and
any interested amici te submit briefs addressing questions relevant to that certification. Matter of
A-B-, 27 1&N Dec. 227 (A.G. 2018).

For the reasons set forth in the accompanying opinion, I vacate the Board’s decision in
Matter of A-B- and remand te the immigration judge for further proceedings consistent with the
accempanying opinion. I hold that Matter of A-R-C-G-, 26 1&N Dec. 388 (BIA 2014) was
wrongly decided and should not have been issued as a precedential opinion. I overrule Matter of
A-R-C-G- and any other Board precedent to the extent those other decision are inconsistent with

the legal conclusions set forth in the accompanying opinion.

Gfe

Date

2z g

%rsoﬁ B. Sessions I1I
ttorney General




®ffice of the Attarnep General
Washington, B, €. 20530

Matter of A-B-, [SISHIIIEG

On March 7, 2078, I directed the Board of Immigration Appeals (“Board”) to refer for
my review its decision in this matter, see 8 C.F.R. § 1003.1¢h)(1)(i), and I invited the parties and
any interested amici to submit briefs addressing questions relevant to that certification. Matter of
A-B-, 27 1&N Dec. 227 (A.G. 2018). Specifically, I sought briefing on whether, and under what
circumstances, being a victim of private criminal activity constitutes a cognizable “particular
social group” for purposes of an application for asylum or withholding of removal.

For the reasons set forth in the accompanying opinion, I vacate the Board’s December 6,
2016 decision and remand this case to the immigration judge for further proceedings. Consistent
with the test developed by the Board over the past several decades, an applicant seeking to
establish persecution on account of membership in a “particular social group” must satisfy two
requirements. First, the applicant must demonstrate membership in a group, which is composed
of members who share a common immutable characteristic, is defined with particularity, and i¥
socially distinct within the society in question. And second, the applicant’s membership in that
group must be a central reason for her persecution. When, as here, the alleged persecutor is
someone unaffiliated with the government, the applicant must show that flight from her country
is necessary because her home government is unwilling or unable to protect her,

Although there may be exceptional circumstances when victims of private criminal
activity could meet these requirements, they must satisfy established standards when seeking
asylum. Such applicants must establish membership in a particular and socially distinct group
that exists independently of the alleged underlying harm, demonstrate that their persecutors
harmed them on account of their membership in that group rather than for personal reasons, and
establish that the government protection from such harm in their home country is so lacking that
their persecutors’ actions can be attributed to the government, Because Matter of A-R-C-G-, 26
&N Dec. 388 (BIA 2014), recognized a new particular social group without correctly applying
these standards, I overrule that case and any other Board precedent to the extent thoue other
decisions are inconsistent with the Iegal concluswns set f01th in thlS oplmon

OPINION 2

The Immlgratlon and Natlonahty Act (“INA”) authorizes the Attomey General to grant
asylum if an alien is unable or unwilling to return to her country of origin because she has
suffered past persecution or has a well-founded fear of future persecution or account of “race,
religion, nationality, membership in a particular social group, or political opinion.””8 U.S.C.

§§ 11017a)(42)(A), 1158(b)(1)(a), (b)(i). A recurring question in asylum law is determining
whether alleged persecution was based on their membership in a “particular social group.” Over



the past thirty years, this question has recurred frequently before the Board and the courts of
appeals, and the standard has. evolved over time,

The prototypi.ca‘l refugo'e flees her home country bécause the goverﬁﬁnent has persecuteds -

her—either dlrectIy through its own actions: ormdlrectl y.by being-upwilling or unable to.prevents. . ...

the misconduct of non- governtent actors—based upon a statutorily protected ground,” Where
the persecutor is not part of the governmeny, the immigration judge must consider both the
reason forthe harm inflicted on the asylum applicant and the government’s role in sponsoring or
- enabling such actions. An alien may suffer threats and violence in a foreign country for any
number of reasons relating to her social, economic, family, or other personal circumstances. Yet
the asylum statute does not provide redress for all misfortune. It applies-when persecution arises
on account of membership in a protected group and the victim may not find protectron except by
taking refuge in another country.

The INA does not define “persecution on account of , .. membership in a particular- -
sosial group.” The Board first addressed the term in Matter of Acosta, 19 18N Dec. 211, 237
. (BIA 1985), where it interpreted a “particular social group” in a manner consistent with the oiter
feur grounds of persecution identified in section 1101(a)(42)(A)—race, 1.'e_l'i gion, nationality, or
. political opinion. /d. The Board concluded that a “particular social group” required a “group cf

“: persons all of whom share a common, iimmutable characteristic” that “the members. of the group

either cannot change, or should not be required to change because it is fundamental to their
individual identities or consciences.” Id. The Board noted that the “shared characteristic might
be an innate one such as sex, color, or kinship ties, or in some circumstances, it might he a
shared pavt experience such as former military leadership or land ownershlp Y d

In Matter of R-A-, 22 I&N Dcc 906, 917-23 (BIA 1999) (¢n bauc), the Board considered
whether a- victim of d_omestr_c violence could establish refugee status as a member of a particular
“social group consisting of similarly situated women. The Board held-that the mere existence of
shared circumstances wouid not turn thosé possessing such characteristics into a patticular social
group. /d. at 919. Rather, the members of a particular social group:must not merely share an

» - iminutable characteristic, but must.also be recognized as a distinct group in the alien’s. society,

. id. at 918-19, and the perseciition must be motivated' by miembership in that social group, id. at
91922 Attorney General Reno vacated that decision for reconsideration-in-tight-6fa-propesed—
regulation, see 22 1&N Dec. 906,906 (A.G. 2001), but no final rule ever issued, and the case was
eventually resolved in 2009 without further consideration by the Board. Desplte the vacatur of

R-4-, botlrthe BOard and rhe federal courts have contmued to t1 eat m ana]‘ym as,persuasive:
1

* In the years after ’V[a(fer of R- A-; the: Board refined the legal ¢tandfud for patticularsacial
L,rc,ups By 2014, the Board-had clari: (1cd that-applicants for asylum seelcin g recf based on. ‘

mr‘mbershlp in a particular sOcral group” muist establish that.their purported social. gr ‘oupis “(‘i) T

rnpose d of mcmbors who share a common 1mmutable characterl stic,. ( 2) uoﬁned w1ths

I&T\I Dee 22 237 (BIA 2014) Appllcants must also show rhat their: member hlp in thc ',: -
particular SOClal group-was a central reason for their persecution. Sez 8:U.S C. § 1158(b) (l)(B)(l) :
Matter of W-G-R-, 26.L&N Dec. 208, 224 (BIA 2014). Where an asylum applicant claims that -

the pc‘rsecutlon was inf licted by prlvate conduct, she rnust alsg establish tk: at'the government was,ﬂ
unab{e or unwilling to protecr her See, e. gg Acosta [9d&N Dec at 222 S.
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I ater that year, the Board decided A-R- C-G- whxch TECO gmzed “man Led women in
Guatemala who are unable to leave their relationship” asa particular social gréup—without- -
performing the rigorous ‘analysis required by the Board’s precedents. 26'1&N Dec. at 389; see -
id at 390-95. Instead, the Board accepted the concessions by the Department of Homeland
Security (“DHS”) that the respondent suffiered harm rising to the level of past persecution, that
she was a member of a qualifying particular social group, and that her membership in that group
was a centra} reason for her persecution. /d, at 395.

I do not believe 4-R-C-G- correctly applied the Board’s precedents, and I now overrule it.
The-opinion has caused confusion because it recognized an expansive new category of particular
social groups based on private violence. Since that decision, the Board, immigration judges, and
asylum officers have relied upori it as an affirmative statemient of law, eveti'though the-decision
assumed its coriclusion and did not-perform'the necessary legal and factual 4nalysis.. ' When
confronted with asylum cases based on purported membership in a particular social group, the
Board, immigration judges, and asylum officers must analyze the requirements as set forth in this
opinion, which restates and where appropriate, elaborates upon, the requirements set forth in -

M- E- V~G- and W-G-R-. :

In this matter, the 1mm!g1at10n judge initially denied the rebponder't s asylum claim,

 x» which arises out of allegations of domestic abuse suffered in El Salvador. In-reversing the

immigration judge’s decision, the Board did little more than cite 4-R-C-G- in finding that she
“met her burden of establishing that she was a member of a particular social greup.- In addition to
failing meaningfully to consider that question or whether the respondent’s persecution was on
account of her membership in that group, the Board gave insufficient defersnce to the factual
ﬁndmgs of the immigration judge. :

F or these and other reasons, I vacate the Board’s decision and rem.md for turther

.+ - proceedings before the immigration judge consistent with this opinion. In so doing, I reiterate

e

#y. that an applicant for asylum on account of her membership in a purported particular social group

~« s must demonstrate: (1) membership in a particular group, which is.compased of members who

+», share & common immutable characteristic, is defined with ‘particularity, and, is soeially distinct ...
“within the society in question; (2) that her membership in that group is'a central reason for her
persecution; and (3) that the alleged harm is inflicted. by the government of her home country or
by. persons that the government is unwilling or unable to control. See M-E-V-G-, 26 I&N Dec. at -
234-44; W-G-R-, 26 1&N Dec; at 209 18, 223-24& n.8. Furthermore, when the applicant is the

- victiim of private criminal activity, the analysis must also “consider whethet governrment -

protection is avaifable, internal relocation is possible, and pe1 secution exists countrywide.”
M-E-V-G-,26 1&N Dec. at 243. '

: : 'Generally,wclaxms by alrens' peftaining to domestic violence or gang-violence perpetrated
- by non-governmental actors will not qualify for asylum.!. While I do not decide that violence
inflicted by non-governmental actors may never servs as the basis-for an:asylum-or withholding

! Accordingly, few such claitns wounld satisfy the legal standard to detérmine whether-an alien has a
credible fear of persecution, See 8 U.S.C. § 1.225(!))(i)(B)(v).(requiring‘ a “significant possibility, taking into
account the credibility of the statements made by the alien’in support of the alien’s claim and such-other facts as are
kriown to'the officer, that the alien could establish ellglblllty for asylum under secfxon 1158 -of this title [8 U.S.C.
§ i158]”) ‘ .



application based on membership in a particular social group, in practice such claims are
unlikely to satisfy the statutory grounds for proving group persecution that the governmment is -
unable or unwilling to address. The mere fact that a country may have problems effectively
policing certain crimes—such as'tlomestic violence or gang violence—or th¥t certain populations
are more likely to be victims of crime, cannot itself establish an asylum claim,

I.

The respondent, a native and citizen of El Salvador, entered the United States illegally
and was apprehended by U.S. Customs and Border Protection agents in-July 2014, After being
placed in removal proceedings, the respondent filed an application for asylum and withholding of
removal under the INA, 8 U.S.C. §§ 1158, 1231(b)(3), and. for withholding ¢f remova‘ under the
regulatlons 1mplementlng the Unlted Nat1ons Conventlon Agamst Torture o

The respondent olarmed that she was eli glble for asylum because she was pelsecuted on
account of her membership in the purported particular social group of “El Salvadoran women
‘who are unable to leave their domestic relationships where they have childien in common” with

- their partners. Matter oftd-B-, Decision Denying Asytum Application ,at”*S,m
~’(Immig. Ct, Dec. 1, 201’S). The respondent asserted that her ex-husband, with whom she’Shares
4+ .three children, repeatedly abused her physically, emouonally, and sexually during and after their

" marziage. /d. at ¥2-3). : :

" In December 201 5, the immigration judge denied all relief and ordered the respondent
reinoved to El Salvador. The immigration judge denied the respondent’s. asylum claim for four
independent reasons: (1) the respondent was not credible; (2) the group in which she claimed
membership did not qualify as a “particular social group” within the meaning of 8

. S.CL§ 1101(a)(42)(A); (3) even if it did, the respondent failed to establish that her

- aembership in a social group was a central reason for her persecution; and (4) she failed to show

«. . that the El Salvadoran government was unable or unwilling to help het. [d. at *4—15 2> The

respondent appealed the 1mm1granon Judoe s decision to the Board.

- n December 2016, the Board reversed and remanded w1th an order to grant the -
. ‘respondent asylum after the completion of background checks. Matter of A-B-,
~ (BIA Dec. 8, 2016). The Board found.the Jimmigration judge’s adverse credibility
detvnnmatlons clearly erroneous. /d. at *1--2. The Board further concluded that the
‘respondent’s particular social group was substantially similar to “married wemen in Guatemala
- who are unable to leave their relationship,” which the Boatd had recognized in Matter of
A-R-C-G-;26 1&N Dec. at 390, A-B-at *2.” Moreoyer, the‘Board: held that the immrigration
]udge clearly erred in finding thatthe respondent could leave her ex-husband, and that the .
respondent established that her ex-husband persecuted her because of her status as a Salis adoran _
woman unable to leave her domestic relationship. /d. at *2-3.”Finally; the Board determined
that the Bl Salvadman hovernrnent 'was: unwﬂhng or unable to protect the rcsponde nt. 1d. at *3— .
4,



In August 2017, the immigration judge tssued an order purporting to certify and
administratively return the matter to the Board in light of intervening developments in the law.2
Matter of 4-B-, Decision and Order of Certification, (I (inmig. Ct. Aug. 18, 2017),
The immigration judge observed that several courts of appeals had recently held that domestlc-
~ violence victims failed to prove their entitlement to asylum based on membership in particular
social groups. See id. at *2-3 (citing Fuentes-Erazo v. Sessions, 848 ¥.3d 847, 853 (8th Cir,
20%7); Cardona v. Sessions, 848 F.3d 519, 523 (1st Cir, 2017); Marikasi v. Lynch, 840 F.3d 281,
291 (6th Cir. 2016); Vega-Ayala v. Lynch, 833 F.3d 34, 40 (1st Cir.2016)). The immigration
judge thus believed that the precedents relied upon by the Board in its Decembcer 2016 decision
were no longer good law. A4-B- at *3—4 (Immig. Ct. Aug. 18, 2017).

L In )partlcular the 1mm1gratlon Judge cited the Fourth Circuit’s opm1on in Velasquez .
Sesszons 866.F.3d 188 (4th Cir. 2017), which demed the petition for review on the ground that
the alien had not established that her alleged persecution was on account of her membership in a
pamcular social group: A-B- at *3—4 (Immig, Ct. Aug. 18, 2017) (citing Vela,squez, 866 F.3d at
197). Distinguishing 4-R-C-G- because of DHS’s concessions there, 866 F.3d at 195 n.5, the
court in Velasquez reiterated that “‘[e]vidence consistent with acts of private violence or that

- merely shows that an individual has béen the victim of criminal activity does not constitute

- evidence of persecution on a statutorily protected ground.”” Id. at 194 (quoting Sanchez v. U.S.

Att’y Gen., 392 ¥.3d 434, 438 (11th Cir. 2004)). The court further noted, “‘the asylum statute
was not intended as a panacea for the numerous personal altercations that invariably characterize

. economic and social relationships.’” Id. at 195 (quoting Saldarrzaga v. Gonzales, 402 F.3d 461,

467 (4th Cir. 2005)).

, In a concurrence, Judge Wilkinson reiterated that the particular social groups protected
from persecution under the asylum statute must be understood in the context of the other grounds
for protection, which concern specific segments of the population who are marginalized or

subjected to social stigma and prejudice. /d. at 198 (Wilkinson, J., concurrmg) Notmg that

victims of private violence were™seizing upon the “particular social group™ criterion in asylum
applications,” Judge Wilkinson considered the example of applicants who claim to be the victims
. of gang violence. Aliens seeking asylum on that basis “are often not ‘exposed to more violence
or human rights violations than other segments of society, and ‘not in a substantially different
situation from anyone who has crossed the gang, or who is perceived to be a threatto the gang’s
interests.’” Id. at 199 (quoting Matter of S-E-G-, 24 1&N Dec. 579, 587 (BIA 2008)): He
recognized that the Board “has previously explained that ‘victims of gang violence come from all
segments of society, and it is difficult to conclude that any “group,” ‘as actually perceived by the
criminal gangs, is much narrower than the general population.”” Id. (quoting M-E-¥-G-, 26 I&N
Dec. at 250). The pervasive nature of this violent criminality, in J udge Wilkinson’s view,

.. suggested that membership in a purported particularsocial group “is often not a central reason

for the threats received, but rather is secondary to a grander pattern of criminal extortion that
pervades peutioner's societies.” Id.

2 As explained in my order of March 30, Matter of A-B-, 27 1&N Dec. 247, 248-49 (A.G. 2018), the
immigration judge’s sua sponfe order purporting to certify the matter back to the Board was procedurally defective
because the immigration judge had not issued any decision for the Board to review. Neither the immigration judge
nor the Board has taken any other actions in this matter since the Board issued its December 2016 decision,
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" On'Marchd7, 2018, pursuant to 8 C.F.R. § 1003.1¢h)(1)(i), I directed the Board to refer
this matter to me for my review. Tinvited the partles and any interested amici to submlt briefs on
the following question:

Whether, and under what circumstances, being a victim of private criminal
activity constitutes a cognizable “particular social group” for purposes of an
application for asylum or withholding of removal.

A-B-, 27 1&N Dec. at 227. After certifying this case, I received party submissions from the
respondent and DHS and twelve amicus briefs.

L

As a threshold matter, I address the respondent’s procedural obj JCCtIOI‘lS concemmg my
authority to review this case and the certification procedure.

A.

The respondent argues that I lack the authority to certify the Board’s decision because it
did not reacquire jurisdiction following its remand to the immigration judge. In the respondent’s
view, the Attorney General’s authority to certify and review immigration cases is restricted to
cases over which the Board expressly retains jurisdiction, excluding any cases that have been
. remanded for further proceedings. This restrictive interpretation of my jurisdiction finds no
support in the law.

Under the INA, “[t]he Attorney General enjoys broad powers with respect to ‘the
administration and enforcement of [the INA itself] and all other laws relating to the immigration
and naturalization of aliens.”” Blanco de Belbruno v. Ashcroft, 362 E.3d 272, 279 (4th Cir, 2004)
(quoting 8 U.S.C. § 1103(a)(1)); see also Henderson v. INS, 157 F.3d 106, 126 (2d Cir. 1998)
(“[T]he extraordinary and pervasive role that the Attorney General plays in immigration matters
is virtually unique.”); Matter of D-J-, 23 1&N Dec. 572, 573-74 & n.3 (A.G. 2003) (describing
Attorney General’s review authority under 8 U.S.C. § 1226(a)). The INA grants the Attorney
General the authority to “review such administrative determinations in immigration proceedings,
delegate such authority, and perform such other acts as the Attorney General determines to be
necessary for carrying out” his duties related to the immigration and naturalization of aliens.

8 U.S.C. § 1103(g)(2). This authority includes the power to refer cases for my review, see

8 C.F.R. § 1003.1(h)(1), which the First Circuit has called an “unfettered grant of authority,”

© Xian Tong Dong v. Holder, 696 F.3d 121, 124 (1st Cir. 2012). . Nothing in the INA or the
impleménting regulations precludes the Attorney General from referring a case for review simply
because the Board has remanded the case for further proceedings before an immigration judge.

It is likewise irrelevant that there has not been a final decision from the Board either
granting or denying relief. The relevant federal regulation states: “The Board shall refer to the
Attorney General for review of its decision all cases that . . . the Attorney General directs the
Board to refer to him.” 8 C.F.R § 1003.1(h)(1). Nothing in section 1003.1(h) requires, or even
suggests, that the only Board “decisions” the Attorney General can review are final decisions
that definitively grant or deny relief to a respondent. Nor do the applicable regulations or the
INA define “decision” as a “final” decision. See id. § 1001.1 (defining terms in the relevant
chapter), 8 U.S.C. § 1101 (defining terms under the Act).

6
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Both the respondent and certain amici also raise due process concerns with my
certification of this matter. They argue principally that my certification 1mproperly bypassed the
Board and deprived it of the opportunity to consider the certified question in the first instance.
The Board exercises “only the authority provided by statute or delegated by the Attorney
General,” Matter of Castro-Tum, 27 1&N Dec. 271,282 (A.G. 2018), and the regulations allow
the Attorney General to certify any case that is before the Board or where it has rendered a
decision, 8 C.F.R § 1003.1(h). In any event, the respondent has already received full and fair
opportunities to present her asylum claim before both the immigration judge and the Board.
After those proceedings, both the immigration judge and the Board issued written decisions that
analyzed the validity of the respondent’s proposed particular social group and whether the
respondent quahﬁed for asylum on that ground. '

The respondent also argues that the certification violated her due process rlghts because
alleged “irregularities” in the certification “reflect prejudgment of her claim and lack of
impartiality, in contravention of her right to a full and fair hearing by a neutral adjudicator.
There is no basis to this claim, The respondent and some amici complain that [ have advanced

23

- policy views on immigration matters as a U.S. Senator or as Attorney General, but the statements

- they identify have no bearing upon my ability to faithfully discharge my legal responsibilities in
this case. | have made no public statements regarding the facts of respondent’s case, and I have
no “personal interest in the outcome of the proceedings.” Strivers v. Pierce, 71 F.3d 732, 741
(9th Cir. 1995).

Nor is there any requirement that an administrator with significant policymaking
responsibilities withdraw from “interchange and discussion about important issues.” Asstt of
Nat’l Advertisers, Inc. v. FTC, 627 F.2d 1151, 1168 (D.C. Cir. 1979). As the Supreme Court has
held, a decision maker need not be “disqualified simply because he has taken a position, even in

-public, on a policy issue related to the dispute, in the absence of a showing that he is not ‘capable

.of judging a particular controversy fairly on the basis of its own circumstances.”” FHortonville
-Joint Sch. Dist. No. 1 v. Hortonville Educ. Ass'n, 426 U.S, 482,493 (1976) (quoting United
Stetes v. Morgen, 313 U.S. 409,421 (1941)). If policy statements about immigration-relatsd
issues were a basis for disqualification, then no Attorney General could fulfill his or her statutory
obligations to review the decisions of the Board.

3 The only alleged “irregularity” cited by respondent is the notion that “{g]iven that Respondent’s case was
not under active consideration by Judge Couch or the Board at the time of the Attorney General’s referval order, it is
not clear how the Attorney General became aware of Respondent’s case.” Respondent’s Opening Br. at 18 n.5. The
Attorney General has the express authority under the INA to review “administrative determinations in 1mm1gration
proceedings.” 8 U.S.C. § 1103(g)(2). The suggestion that there is somethmg “irregular™ about my exercise ofthat
authority is meritless.
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A I turn now to the question of whether, and under what circumstances, being a victim of
private criminal activity constitutes persecution on account of membership in a particular social

group.*
A,

An applicant for asylum bears the burden of est.olishing that she “is a refugee within the
meaning of section 1101(a)(42)(A)” of the INA. 8 U.S.C. § 1158(b)(1)(A), (B)(i). Under that
definition, the applicant must demonstrate that she is an alien outside her country of nationality
“who is unable or unwilling to retumn to, and is unable or unwilling to avail . . . herself of the
protection of, that country because of persecution or a well-founded fear of persecution on
account of race, religion, nationality, membership in a particular social group, or political
opinion.” Id. § '101(a)(42)(A). Here, the respondent claims that she is eligible for asylum
because of persecution she suffered on account of her purported membership in a particular
social group—*“El Salvadoran women who are unable to leave their domestic relationships where
they have children in common” with their partners.

As the Board and the federal courts have repeatedly recognized, the phrase “membership
in a particular social group” is ambiguous. Matter of Acosta, 19 I&N Dec. at 232--33; Matter of
M-E-V-G-, 26 1&N Dec. at 230; Matter of W-G-R-, 26 1&N at 209; see also, e.g., Ngugi v.
Lynch, 826 F.3d- 1132, 1138 (8th Cir. 2016); Gonzalez v. U.S. Att’y Gen., 820 F.3d 399,404
(17th Cir. 2016); Henriquez-Rivas v. Holder, 707 F.3d 1081, 1083 (9th Cir, 2013) (en banc);
Mayorga-Vidal v. Holder, 675 F.3d 9, 17 (1st Cir. 2012); Valdiviezo-Galdamez v. U.S, Att’y
- Gen., 663 F.3d 582, 612 (3d Cir, 2011). Neither the INA nor the implementing regulations
define “particular social group.”® “The concept is even more elusive because there is no clear
evidence of legislative intent.” Valdiviezo-Galdamez, 663 F.3d at 594. As then-Judge Alito
noted for the court, “[rlead in its broadest literal sense, the phrase is almost completely open-
.ended. Virtually any set including more than one person could be described as a ‘particular
social group.’ Thus, the statutory language standing alone is not very instructive.” Fatin v. INS,
12 F.3d 1233, 1238 (3d Cir. 1993) (Alito, J.).

The Attorney General has primary responsibility for construing ambiguous provisions in
the immigration laws. M-E-V-G-, 26 I&N Dec. at 230; see also 8 C.F.R. § 1003.7(g). The INA

1 The respondent in this case also applied for withholding of removal under 8 U S.C § 1231(b)(3) and for
vprotmnon underdhe United Nations Convention Against Torture (“CAT”), see 8 C.F.R. § 1208.16(c). Because the
Board sustained the respondent’s appeal as to her asylum claim, the Board did not address the immigration judge’s
denial of her applications for withholding of removal or for CAT protection. See A-B- at *4 (BIA). My opinion
addresses only respondent’s asylum claim, On remand, the immigration judge may consmer any other issues
remaining in the case.

5 One of Congress’s primary purposes in passing the Refugee Act of 1980, Pub. L. No. 96-21%
102, was to implement the principles agreed to in the United Nations Protocol Relating te the Status of . 3,
Jan. 31, 1967, 19 U.S.T. 6223, 606 U.N.T.S. 267 (entered into force Oct. 4, 1967¢ for the United States Nov., l
1968), as well as the United Nations Convention Relating to the Status of‘Refugees July 28, 1951, 19 U.S.T. 6259,
189 U.N.T'S. 150 (entered into force Apr. 22, 1954)). See INS v. Cardoza-Fonseca, 480 1J.S. 42], 436-37 (1987).
~ Protocol offers little insight into the definition of “particular social group,” which was added to the Protocol “as
¢  lerthought.” Acosta, 19 1&N Dec. at 232, '



provides that the “determination and ruling by the Attorney General with respect to all questions
of law shall be controlling.” 8 U.S.C. § 1103(a)(1). The Attorney General’s reasonable
construction of an ambiguous term in the Act, such as “membership in a particular social group,”
is entitled to deference. See Nat'l Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545
U.S. 967,880 (2005); Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 844
(1984); see also Negusie v. Holder, 555 U.S. 511, 516 (2009) (“Consistent with the rule in
Chevron . . ., the BIA is entitled to deference in interpreting ambiguous provisions of the
INA.™); id. at 525 (Scalia, J., concurring) (citing Chevron and agreeing that “the agency is
entitled to answer” whether the alien is statutorily barred from receiving asylum); Aguirre-
Aguirre, 526 U.S, at 425 (“judicial deference to the Executive Branch is especially appropriate in
the immigration context where officials exercise especially sensitive political functions that
implicate questions of foreign relations” (quotations omitted)). Thus, every court of appeals to
have considered the issue has recognized that the INA’s reference to the term “particular social
group” is inherently ambiguous and has deferred to decisions of the Board interpreting that
phrase.®

The Supreme Court has “also made clear that administrative agencies are not bound by
prior judicial interpretations of ambiguous statutory interpretations, because there is ‘a
presumption that Congress, when it left ambiguity in a statute meant for implementation by an
agency, understood that the ambiguity would be resolved, first and foremost, by the agency, and
desired the agency (rather than the courts) to possess whatever degree of discretion the ambiguity
allows.”” Matter of R-A-, 24 I&N Dec. 629, 631 (A.G. 2008) (quoting Brand X, 545 U.S. at 982
(internal quotation and citations omitted)). “A court’s prior judicial construction of a statute
trumps an agency construction otherwise entitled to Chevron deference cnly if the prior court.

decision holds that its construction follows from the unambiguous terms of the statute and thus
leaves no room for agency discretion.” Brand X, 545 U.S. at 982.

B.

- In a number of opinions spanning several decades, the Board has articulated and refined
the standard for persecution on account of membership in a “particular social group” so that this
category is not boundless. The Board first interpreted the term in Matter of Acosta, 19 I&N Dec.
at233. Applying the canon of ejusdem generis, the Board concluded that the phrase “particular
social group” should be construed in a manner consistent with the other grounds for persecution
in the statute’s definition of refugee: race, religion, nationality, and political opinion. Id.
Noting that each of these terms describes “a characteristic that either is beyond the power of an
individual to change or is so fundamental to individual identity or conscience that it ought not be
required to be changed,” the Board concluded that persecution on account of membership in a
particular social group must similarly mean “persecution that is directed toward an individual
who is a member of a group of persons all of whor share a common, immutable characteristic.”

5 See, e.g., Reyes v. Lynch, 842 F.3d 1125, 1135 (9th Cir. 2016); Gonzalez, 820 F.3d at 404; Zaldana
Menijar v. Lynch, 812 F.3d 491, 498 (6th Cir. 2015); Cantarero v. Holder, 734 F.3d 82, 85 (Ist Cir. 2013); Cece v.
Holder, 733 F.3d 662, 668-69 (7th Cir. 2013) (en banc); Orellana-Monson v. Holder, 685 F,3d 511,2520 (5th Cir.
2012); Lizama v. Holder, 629 F.3d 440,246 (4th Cir. 2012); Ngengwe v. Mukasey, 543 F.3d 1029, 1033 (8th Cir.
2008); Niang v. Gonzales, 422 F.3d 1187, 1199 (10th Cir. 2005); Ucelo-Gomez v. Mukasey, 509 F.3d 70,72 (2d Cir,
2007); Fatin, 12 F.3d at 1238-39 (3d Cir. 1993).



Id. The Board stated that this definition “preserve[d] the concept that refge is restricted to
individuals who are either unable by their own actions, or as a matter of conscience should not be
required, to avoid persecution.” /d. at 234.

In 1999, the Board, sitting en banc, considered for the first time “whether the repeated
spouse abuse inflicted on the respondent makes her eligible for asylum as an alien who has been
persecuted on account of her membership in a particular social group.” R-A4-, 22 [&N Dec. at
907. In a thorough, well-reasoned opinion, the Board first looked to the plain language of the
INA to determine whether Congress intended the Act to provide asylum to battered spouses who
are leaving marriages to aliens having no ties to the United States. /d. at 913-14. Finding no
definitive answer in the language of'the statute, the Board “look[ed] to the way in.which the
other grounds in the statute’s ‘on account of” clause operate.,” /d. at 914. Following that
“significant guidance,” the Board concluded that R-A- was not eligible for asylum for two
reasons. First, her claimed social group-—“Guatemalan women who have been involved
intimately with Guatemalan male companions, who believe that women are to live under male
domination”-—did not qualify as a “particular social group” under the INA. /d. at 917-18. And
second, even if it did qualify, she failed to show a sufficient nexus between her husband’s abuse
and her membership in that social group. /d. at 923.

The Board first observed that the purported social group appeared “to have been defined
principally, if not exclusively, for purposes of this asylum case, and without regard to the
question of whether anyone in Guatemala perceives this group to exist in any form whatsoever.”
Id. at 918. The Board found “little or no relation [of the purported social group] to the way in
which Guatemalans might identify subdivisions within their own society or otherwise might
perceive individuals either to possess or to lack an important characteristic or trait.” /d. Then
Board reasoned that for a social group to be viable for asylum purposes, there must be some
showing of how the immutable characteristic shared by the group is understood in the alien’s
home country so that the Board can “understand that the potential persecutors in fact see persons
sharing the characteristic as warranting suppression or the infliction of harm.” 7d.

The Board held that a “particular social group” should be recognized and understood to
be a societal faction or a recognized segment of the population in the alien’s society. R-A4-, 22
I&N Dec. at 918. The Board found that R-A- had “shown neither that the victims of spouse
abuse view themselves as members of this group, nor, most importantly, that their male
oppressors see their victimized companions as part of this group.” /d. Without such a showing,
the Board concluded that “if the alleged persecutor is not even aware of the group’s existence, it
becomes harder to understand how the persecutor may have been motivated by the victim’s
‘membership’ in the group to inflict the harm on the victim.” /d. at 919.

In addition to holding that R-A-’s proposed group did not qualify as a “particular social
group,” the Board also held that she had not shown the persecution was “on account of”” her
membership in the group. /d. at 920; see 8 U.S.C. § 1101(a)(42)(A). Even if the Board were to
accept the respondent’s proposed social group, she “has not established that her husband has
targeted and harmed [R-A-] because he perceived her to be a member of this particular social
group.” R-A-, 22 1&N Dec. at 920. R-A-’s husband targeted her “because she was his wife, not
because she was a member of some broader collection of women, however defined, whom he
believed warranted the infliction of harm.” Jd.
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On January 19, 2001, Attorney General Reno summarily vacated R-4- and directed the
Board to stay consideration of the case pending final publication of a proposed rule offering
guidance on the definitions of “persecution” and “membership in a particular social group” and
what it means to be “on account of” a protected characteristic. R-4-, 22 I&N Dec. at 906; see
also 65 Fed. Reg. 76,588, 76,588 (Dec. 7, 2000). No final rule ever issued, however. In
September 2008, Attorney General Mukasey lifted the stay and directed the Board to reconsider
the case in light of intervening Board and judicial decisions. Matter of R-A-, 24 1&N Dec. 629,
630 (A.G. 2008). In December 2009, before the Board issued an opinion, R-A- and DHS jointly
stipulated that she was eligible for asylum, resolving the case. See 4-R-C-G-, 26 &N Dec. at
391-92 n.12.

Despite its vacatur, both the Board and federal courts have continued to rely upon R-A4-.
In 2014, the Board stated that the 1999 opinion’s “role in the progression of particular social
group claims remains relevant.” M-E-V-G-, 26 1&N Dec. at 231 n.7. In 2013, the Ninth Circuit
recognized that although “R-A4- was later vacated[,] . . . litigants and other courts have relied
heavily upon its analysis.” Henriquez-Rivas, 707 F.3d at 1090 n.11. And in 2011, the Third
Circuit quoted R-4- at length because “R-4- is so important to the claim before us here.”
Valdiviezo-Galdamez, 663 F.3d at 596-97 & n.8.

In the years since R-A4-, the Board has refined its interpretation of “particular social
group” on a case-by-case basis. In Matter of C-A-, 23 I&N Dec. 951, 959 (BIA 2006), aff'd sub
nom. Castillo-Arias v. US. Att’y Gen., 446 F.3d 1190 (11th Cir, 2006), the Board held thata
cognizable “particular social group” should generally be “easily recognizable and understood by
others to constitute social groups.” In S-E-G-, 24 I&N Dec. at 584, the Board defined the
“particularity” requirement as “whether the proposed group can accurately be described in a
manner sufficiently distinct that the group would be recognized, in the society in question, as a
discrete class of persons.” In Matter of E-A-G-, 24 1&N Dec. 591, 594 (BIA 2008), the Board
further explained that “the extent to which members of a society perceive those with the
characteristic in question as members of a social group—is of particular importance in
determining whether an alien is a member of a claimed particular social group.”

In 2014, the Board issued a pair of complementary precedential opinions, M-E-V-G- and
W-G-R-, clarifying what is necessary to establish a particular social group. In those cases, the
Board held that an asylum applicant claiming membership in a particular social group must
“establish that the group is (I) composed of members who share a common immutable
characteristic, (2) defined with particularity, and (3) socially distinct within the society in
question,” M-E-V-G-, 26 I&N Dec. at 234,237, see also W-G-R-, 26 T&N Dec, at 212. The
Board explained that those applicants also bear the burden of showing that their membership was
a central reason for their persecution, and that their home government was “unable or unwilling
to control” the persecutors. W-G-R-, 26 I&N Dec. at 224 & n.8.

Again echoing R-4-, the Board explained that the requirement. that a group be socially
distinct “considers whether those with a common immutable characteristic are set apart, or
distinct, from other persons within the society in some significant way. In other words, ifthe
common immutable characteristic were known, those with the characteristic in the society in
question would be meaningfully distinguished from those who do not have it.> M-E-V-G-, 26
I&N Dec. at 238. Members of a particular social group will generally understand their-own
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affiliation with that group, as will other péoble in their country. I1d. To be ‘s.orc.i-ally dié_:tinct, a
particular social group “must be perceived as a group by society.” Id. at 240.

" M-E-V-G- also clarified that “a group’s recognition for asylum purposes is determined by
the perception of the society in question, rather than by the perception of the persecutor.” /d. at
242, The Board explained that to do otherwise would create two significant problems. First, it
would conflate the inquiry into whether a “particular social group” is cognizable under the INA
with the separate and distinct requirement that the persecution be “on account of” membership.
Id. Second, defining a particular social group from the perspective of the persecutor would
contradict the Board’s prior holding that a social group may not be defined exclusively by the
fact that its members have been subjected to harm. /d. (citing Matter of A-M-E- & J-G-U-, 24
I&N Dec. 69, 74 (BIA 2007)).

Finally, the Board explained that this definition did not abrogate or depart from Acosta,
19 I&N Dec. 211, or the Board’s other decisions, but rather clarified how the definition of
“particular social group” had developed through case-by-case adjudication. See W-G-R-, 26 1&N
Dec. at 212; M-E-V-G-, 26 I&N Dec. at 244-47.

C.

Although the Board has articulated a consistent understanding of the term “particular
social group,” not all of its opinions have properly applied that framework. Shortly after
M-E-V-G- and W-G-R-, the Board decided 4-R-C-G-, 26 I&N Dec. 388, which held that
“married women in Guatemala who are unable to leave their relationship” could constitute a
particular social group, id. at 392. Importantly, the Board based its decision on DHS’s
concessions that; (1) A-R-C-G- suffered harm rising to the level of past persecution; (2)
A-R-C-G-’s persecution was on account of her membership in a particular social group; and (3)
A-R-C-G-’s particular social group was cognizable under the INA. /d. at 392-95. In fact, the
only legal question not conceded by DHS was whether, under applicable Eighth Circuit law, the
Guatemalan government was unwilling or unable to control her husband. /d. at 395; see also
Gutierrez-Vidal v. Holder, 709 F.3d 728, 732 (8th Cir, 2013) (asylum applicant must show that
assaults were ¢ither condoned by the government or were committed by private actors that the
government was unwilling or unable to control)., The Board declined to answer that question,
electing instead to remand for further proceedings.

Because of DHS’s multiple concessions, the Board performed only a cursory analysis of
the three factors required to establish a particular social group. The Board concluded that
A-R-C-G-’s purported particular social group was “composed of members who share the
common immutable characteristic of gender,” and that “marital status can be an immutable
characteristic where the individual is unable to leave the relationship.” A4-R-C-G-, 26 I&N Dec.
at 392-93, With respect to particularity, the Board observed that the terms defining the group-—
“married,” “women,” and “unable to leave the relationship”—had commonly accepted
definitions within Guatemalan society. /d. at 393. And finally, with respect to social distinction,
the Board cited evidence that Guatemala has a “culture of machismo and family violence,” and
that although Guatemala’s. criminal laws that prohibit domestic violence, “enforcement can be
problematic because the National Civilian Police often failed to respond to requests for
assistance related to domestic violence.” /d. at 394 (quotation marks omitted).
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Subsequent Board decisions, including the decision certified here, have read A-R-C-G- as
categorically extending the definition of a “particular social group” to encompass most Central
American domestic violence victims. Like 4-R-C-G-, these ensuing decisions have not
performed the detailed analysis required. For instance, the Board’s decision in this case offered
only the conclusory statement that the respondent’s proposed group was “substantially similar to
that which we addressed in Matrer of A-R-C-G-,” and that the “totality of the evidence, including
the 2014 El Salvador Human Rights Report, establishes that the group is sufficiently particular
and socially distinct in El Salvadoran Society.” A-B- at *2. The Board’s entire analysis of the
respondent’s proposed particular social group consisted of only two sentences. Id. Other Board
opinions have similarly treated 4-R-C-G- as establishing a broad new category of cognizable
particular social groups. See, e.g., Matter of D-M-R- (BIA June 9, 2015); Matter of E-M- (BIA
Feb. 18, 2015). ‘ v

By contrast, several courts of appeals have expressed skepticism about 4-R-C-G-. In
Velasquez v. Sessions, the Fourth Circuit concluded that the petitioner’s asylum claim concerned
personal, private conflict rather than persecution on a protected ground. 866 F.3d at 197. The
court distinguished 4-R-C-G- “because, there, the Government conceded that the mistreatment
suffered by the alien was, at least for one central reason, on account of her membeérship in a
cognizable particular social group.” 866 F.3d at 195 n.5 (quotation marks and alterations
omitted). In Fuentes-Erazo, the Eighth Circuit declined to approve a particular social group of
“Honduran women in domestic relationships who are unable to leave their relationships™ after
distinguishing 4-R-C-G- because there “the petitioner’s actual membership in the proposed
particular social group was undisputed.” 848 F.3d at 853. And in'Jeronimo v. U.S. Attorney
‘General, 678 F. App’x 796 (11th Cir. 2017), the Eleventh Circuit denied the asylum application
of a woman who claimed membership in a group of “indigenous women who live with a
domestic partner and who suffer abuse and cannot leave safely from that domestic partner
relationship.” Id. at 802—03. The court recognized that in@-R-C-G-, “DHS had conceded the

-petitioner had suffered past persecution and the persecution was because of membership in a
particular social group.” Id. at 802.7

Iv.

A-R-C-G- was wrongly decided and should not have been issued as a precedential
decision. DHS conceded almost all of the legal requirements necessary for a victim of private
crime to qualify for asylum based on persecution on account of membership in a particular social

7 Other appellate courts have resisted attempts to expand 4-R-C-G-'s reach. See, e.gg Menjivar-Sibrian v.
US Att'y Gen.,a_,_ F. App’x. __, 2018 WL 1415126, ata*] (11th Cir, Mar. 22,2018) (“women abused by her
partner she cannot control” is not a cognizable social group where defining attribute of proposed group is having
suffered persecution); Solorzano-De Maldonado v. Sessions,a___ F. App'x __, 2018 WL 1192988, at *] (5th Cir,
Mar. 7, 2018) (“single women living alone targeted by gangs for sexual abuse” does not constitute a socially distinct
group in Salvadoran society); Perez-Rabanales v. Sessions, 881 F.3d 61, 66 (1st Cir. 2018) (finding that purported
social group of “Guatemalan women: who try to escape systemic and severe violence but who are unable to receive
official protection” lacked particularity and social distinction™); Vega-Ayala, 833 F.3d at 39 (“Being in an intimate
relationship with a partner who views you as property is not an immutable characteristic.”).
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group 8 To the extent that the Board examined the legal questions, its analy81s lacked rigor and
broke with the Board’s own precedents,

A.

The Board should not have issued 4-R-C-G- as a precedential opinion because DHS
conceded most of the relevant legal questions. Precedential opinions of the Board are binding on
immigration judges and guide the resolution of future cases. See 8 C.F.R. § 1003.1(d)(1) (“[T]he
Board, through precedent decisions, shall provide clear and uniform guidance to the Service, the
immigration judges, and the general public on the proper interpretation and administration of the
[INA] and its implementing regulations.”). Yet the parties in 4-R-C-G- decided significant legal
issues on consent, and such concessions should not set precedential rules. Many of the issues
that DHS conceded—such as the “existence of [the proposed] particular social group in
Guatemala”—effectively stipulated key legal questions.

But “[plarties may not stipulate to the legal conclusions to be reached by the court.” 77
Fed. Credit Unionv. DelBonis, 72 F.3d 927,928 (1st Cir, 1995) (internal quotation marks and
alterations omitted); see also Swift & Co. v. Hocking Valley Ry. Co., 243 U.S. 281,289 (1917)
(“If the stipulation is to be treated as an agreement concerning the legal effect of admitted facts,
it is obviously inoperative; since the court cannot be controlled by agreement of counsel on a
subsidiary question of law.”). The same principle has long applied before the Board. Matter of
A-, 4 1&N Dec. 378, 384 (BIA 1951); see also Sagastume v. Holder, 490 F, App’x 712, 715-16
(6th Cir. 2012) (holding that immigration judge did not err in denying voluntary departure even
though the parties had stipulated that the petitioner would qualify for such relief because
“[plarties cannot stipulate around a statutory requirement”), Given the decision’s significant
limitations in guiding future decisionmakers, the Board should not have designated 4-R-C-G- as
a precedential decision.

Bb

Had the Board properly analyzed the issues, then it would have been clear that the
particular social group was not cognizable. The Board’s approach in 4-R-C-G- was contrary to
the appropriate way that the Board has in the past, and must in the future, approach such asylum
claims. By accepting DHS’s concessions as conclusive, the Board in@-R-C-G- created a
misleading impression concerning the cognizability of similar social groups, and the viability of
asylum claims premised upon persecution on account of membership in such groups.

1.

8 In Matter of L-E-A-,27 1&N Dec. 40 (BIA 2017), the Board similarly used key concessions by DHS to
recognize a particular social group-that might not have withstood the rigorous legal analysis required by Board
precedent. The respondent and DHS “agree[d] that the immediate family unit of the respondent’s father qualifies as
a particulamsocial group™ and “that if family membership is a central reason for persecuting an asylum applicant, -
nexus may be established.” /d. at 42. There is reason to doubt that a nuclear family can comprise a particular social
group under the statute. See, e.g., Thomas v. Gonzales, 409 E.3d 1177, 1192 (Sth Cir.) {en banc) (Rymer, J.,
dxssentmg), rev'd, 547 U.S. 183 (2005). Although the validity of the particular social group analysis in Matter of
L-£-A- is beyond the scope of this opinion, the case reflects another instance where the Board purported to decide
significant legal questions based upon concessions by the parties, rather than the appropriate legal analysis.
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In A-R-C-G-, DHS conceded that A-R-C-G- was a member of a “cognizable” social
group that was both particular and socially distinct. /d. at 392—95. The Board thus avoided
considering whether A-R-C-G- could establish the existence of a cognizable particular social
group without defining the group by the fact of persecution. M-E-V-G-, 26 1&N Dec. at 232;
W-G-R-, 26 1&N Dec. at 215; see also Perez-Rabanales v. Sessions, 881 F.3d 61, 67 (Ist Cir.
2018); Rreshpja v. Gonzales, 420 F.3d 551, 556 (6th Cir. 2005);n/onaitiene v. Holder, 660 F.3d
267,271 (7th Cir. 2011); Castillo-Arias v. U.S. Att’y Genn 446 F.3d 1190, 1198 (11th Cir. 2006),
Movreno v. Lynch, 628 Fed. Appx. 862, 865 (4th Cir. 2015).

To be cognizable, a particular social group must “exist independently” of the harm
asserted in an application for asylum or statutory withholding ofmemoval. M-E-V-G-, 26 I&N
Dec. at 236 n.11, 243, W-G-R-, 26 I&N Dec. at 215; Perez-Rabanales, 881 F.3d at 67, Lukwago
v. Ashcroft, 329 F.3d 157, 172 (3d Cir. 2003). If a group is defined by the persecution of its
members, then the definition of the group moots the need to establish actual persecution. For
this reason, “[t]he individuals in the group must share a narrowing characteristic other than their
risk of being persecuted.” Rreshpja, 420 F.3d at 556 (“If the group with which Rreshpja is
associated is defined noncircularly—i.e., simply as young attractive Albanian women—then any
young Albanian woman who possesses the subjective criterion of being ‘attractive’ wouldbe
eligible for asylum in the United States.”). 4-R-C-G- never considered that “married women in

- Guatemala who are unable to leave their relationship” was effectively defined to consist of
women in Guatemala who are victims of domestic abuse because the inability “to leave” was
created by harm or threatened harm.

In accepting DHS’s concession that this proposed particular social group was defined
with particularity, the Board limited its analysis to concluding that the terms used to describe the
group-—“married,” “women,” and “unable to leave the relationship”—have commonly accepted

- definitions within Guatemalan society. 4-R-C-G-, 26 I&N Dec. at 393. But that misses the
point. To say that each term has a commonly understood definition, standing alone, does not
establish that these terms have the requisite particularity in identifying a distinct social group as
such, or that people who meet all of those criteria constitute a discrete social group. A particular
social group must not be “amorphous, overbroad, diffuse, or subjective,” and “not every
‘immutable characteristic’ is sufficiently precise to define a particular social group.” M-E-V-G-,
26 1&N Dec. at 239. The Board’s scant analysis did not engage with these requirements or show
that A-R-C-G-’s proposed group was “defined by characteristics that provide a clear benchmark
for determining who falls within the group.” M-E-V-G-, 26 I&N Dec. at 239.

Social groups defined by their vulnerability to private criminal activity likely lack the
particularity required under M-E-V-G-, given that broad swaths of society may be susceptible to
victimization. For example, groups comprising persons who are “resistant to gang violence” and
susceptible to violence from gang members on that basis “are too diffuse to be recognized as a
particular social group.” Constanza v. Holder, 647 F.3d 749,754 (8th Cir. 2011}y see also, e.g.,
S-E-G-, 24 1&N Dec. at 588; Lizama v. Holder, 629 F.3d 440,447 (4th Cir. 2011); Larios v.
Holder, 608 F.3d 105, 109 (1st Cir. 2010); Lushaj v. Holder, 380 F. App’x 41, 43 (2d Cir. 2010);
Barrios v. Holder, 581 F.3d 849, 855 (9th Cir. 2009). Victims of gang violence often come from
all segments of society, and they possess no distinguishing characteristic or concrete trait that
would readily identify them as members of such a group.
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Particular social group definitions that seek to avoid particularity issues by defining a
narrow class—such as “Guatemalan women who are unable to leave their domestic relationships
where they have children in common”—will often lack sufficient social distinction to be
cognizable as a distinct social group, rather than a description of individuals sharing certain traits
or experiences. See R-A-, 22 1&N Dec. at 918 (holding that R-A- failed to show that her claimed
social group “is a group that is recognized and understood to be a societal faction, or is otherwise
a recognized segment of the population, within Guatemala™). A particular social group must
avoid, consistent with the evidence, being too broad to have definable boundaries and too narrow
to have larger significance in society.

DHS similarly admitted that A-R-C-G-’s proposed particular social group was socially
distinct by conceding that it was cognizable. A~R-C-G-, 26 I&N Dec. at 392. In support of that
concession, the Board cited evidence that Guatemala has a “culture of machismo and family
violence” and that, although Guatemala has’laws in place to prosecute domestic violence’trimes,
“enforcement can be problematic because the National Civilian Police often failed to respond to
requests for assistance related to domestic violence.” Id. at 394 (quotation marks omitted).” The
Board provided no explanation for why it believed that that evidence established that
Guatemalan society perceives, considers, or recognizes “married women in Guatemala who are
unable to leave their relationship” to be a distinct social grocup. But the key thread running
through the particular social group framework is that social groups must be classes recognizable
by society at large. See W-G-R-, 26 I&N Dec. at 217 (“To have the ‘social distinction’ necessary
to establish a particular social group, there must be evidence showing that society in general
perceives, considers, or recognizes persons sharing the particular characteristic to be a group.”).
Membership in a particular tribe or clan within a society is an instructive example:”those
distinctions often constitute a “particular social group” because that is a “highly recognizable,
immutable characteristic” that makes members recognized in society as a group. In re H-, 21
1&N Dec. 337, 342-43 (BIA 1996). By contrast, there is significant room for doubt that
Guatemalan society views these women, as horrible as their personal circumstances may be, as
members of a distinct group in society, rather than each as a victim of a particular abuser in
highly individualized circumstances.

2.

In A-R-C-G-, DHS also conceded that the respondent established that she had suffered
past persecution. 26 I&N Dec. at 392. It can be especially difficult, however, for victims of
private violence to prove persecution because “[pJersecution is something a government does,’
either directly or indirectly by being unwilling or unable to prevent private misconduct. Hor v.
- Gonzales, 400 F.3d 482, 485 (7th Cir. 2005) (emphasis in original). Persecution under the
asylum statute “does not encompass all treatment that our society regards as unfair, unjust, or
even unlawful or unconstitutional.,” Fatin, 12 F.3d at 1240.

t]

% On this point, I note that conclusory assertions of countrywide negative cultural stereotypes, such as
A-R-C-G-'s broad charge that Guatemala has a “culture of machismo and family violence” based on an unsourced
partial quotation from a news article eight years earlier, neither contribute to an analysis of the particularity
requirement nor constitute appropriate evidence to support such asylum determinations,
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Board precedents have defined “persecution” as having three specific elements. First,
“persecution” involves an intent to target a belief or characteristic. See Matter of L-E-A-, 27
I&N Dec. 40, 44 n2 (BIA 2017) (citing Acosta, 19 1&N Dec. at 222). Yet private criminals are
motivated more often by greed or vendettas than by an intent to “overcome [the protected)
characteristic of the victim.” Matter of Kasinga, 21 1&N Dec. 357, 365 (BIA 1996). For
example, in R-A4-, R-A-’s husband targeted her “because she was his wife, not because she was a
member of some broader collection of women, however defined, whom he believed warranted
the infliction of harm.” 22 I&N Dec. at 920.

Second, the level of harm must be “severe.” Matter of T-Z-, 24 1&N Dec. 163, 172-73
(BIA 2007). Private violence may well satisfy this standard, and I do not question that
A-R-C-G-’s claims of repugnant abuse by her ex-husband were sufficiently severe.

Third, the harm or suffering must be “inflicted either by the government of a country or
by persons or an organization that the government was unable or unwilling to control.” Acosta,
19 I&N Dec. at 222. The Board declined to address this prong of the analysis, instead remanding
to the immigration judge for further proceedings to determine whether the Guatemalan
government was unwilling or unable to control A-R-C-G-’s ex-husband.

An applicant seeking to establish persecution based on violent conduct of a private actor
“must show more than ‘difficulty . . . controlling’ private behavior.” Menjivar v. Gonzales, 416
F.3d 918, 921 (8th Cir. 2005) (quoting Matter of McMullen, 17 1&N Dec. 542, 546 (BIA 1980)).
The applicant must show that the government condoned the private actions “or at least
demonstrated a complete helplessness to protect the victims.” Galina v. INS, 213 F.3d 955, 958
(7th Cir. 2000); see also Hor, 400 F.3d at 485. The fact that the local police have not acted on a
particular report of an individual crime does not necessarily mean that the government is
unwilling or unable to control crime, any more than it would in the United States. There may be
many reasons why a particular crime is not successfully investigated and prosecuted. Applicants
must show not just that the crime has gone unpunished, but that the government is unwilling or
unable to prevent it.

3.

Finally, DHS conceded the nexus requirement by agreeing that persecution suffered by
A-R-C-G- “was, for at least one central reason, on account of her membership in a cognizable
particular social group.” A4-R-C-G-, 26 1&N Dec. at 392,895. This conclusion simply does not
follow from the facts of that case or similar cases. Establishing the required nexus between past
persecution and membership in a particular social group is a critical step for victims of private
crime who seek asylum, See R-A4-, 22 1&N Dec, at 920-23, Yet the Board did not evaluate the
conclusion that A-R-C-G- was persecuted “on account of”” her status as a married woman in
Guatemala who was unatle to leave her relationship.

Normally, an alien seeking asylum bears the burden of establishing a nexus between the
alleged persecution and one of the five statutory grounds for asylum. See 8 U.S.C,
§ 1158(b)(1)(B)(i); Tamara-Gomez v. Gonzales, 447 F.3d 343, 349 (Sth Cir, 2006). “If the ill-
treatment was motivated by something other than one of these five circumstances, then the
applicant cannot be considered a refisgee for purpose of asylum.” Zoarab v. Mukasey, 524 F.3d
777,680 (6th Cir. 2008). “In analyzing ‘particular social group’ claims” the Board’s decisions
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“require that the persccutzon or well- founded fear of persecunon be on account of, or, in other
words, because of, the alien’s membership in that particular social group.” R- 4-,22 I&N Dec. at
920. The focus in determining whether an alien was persecuted “on account of” her group )
membership is on “the persecutors’ motives”—why the persecutors sought to inflict harm. /NS
v. Elias-Zacarias, 502 U.S. 478, 483 (1992). Reasons incidental, tangential, or subordinate to
the persecutor’s motivation will not suffice. Matter of J-B-N- & S-M-, 24 1&N Dec, 208, 214
(BIA 2007).

The nexus requirement is crltlcally important in determining whether an alien established
an asylum claim. That requirement is “where the rubber meets the road” because the
“importance of the ‘on account of® language must not be overlooked.” Cece, 733 F.3d at 673.
“Although the category of protected persons [within a particular group] may be large, the
number of those who.can demonstrate the required nexus likely is not.”” /d. Indeed, a “safeguard
against potentially innumerable asylum claims” may be found “in the stringent statutory
requirements for all asylum se¢ekers.” /d. at 675.

When private actors inflict violence based on a personal relationship with a victim, then
the victim’s membership in a larger group may well not be “one central reason” for the abuse.”
See, e.g., Zoarab, 524 F.3d at 781 (“Courts have routinely rejected asylum applications grounded
in personal disputes.”). A criminal gang may target people because they have money or property
within the areawhere the gang operates, or simply because the gang inflicts violence on those
who are nearby. See, e.g., Constanza, 647 F.3d at 754. That does not make the gang’s victims
persons who have been targeted “on account of” their membership in any social group.

Similarly, in domestic violence cases, like 4-R-C-G-, the Board cited no evidence that her
ex-husband attacked her because he was aware of, and hostile to, “married women in Guatemala
who are unable to leave their relationship.” Rather, he attacked her because of his preexisting
personal relationship with the victim. See R-A4-, 22 I&N Dec. at 927 (“the record does not reflect
that [R-A-"s] husband bore any particular animosity toward women who were intimate with
abusive partners, women who had previously suffered abuse, or women who happened to have
been born in, or were actually living in, Guatemala™). When “the alleged persecutor is not even
aware of the group’s existence, it becomes harder to understand how the persecutor may have
been motivated by the victim’s ‘membership’ in the group to inflict the harm on the victim.” d.
at 919.

10 Bven if mistreatment is suffered at the hands of a government official, there is no nexus between the
purported persecution and one of the grounds for asylum if the dispute is a “purely personal matter.” Matier of
Y-G-, 20 1&N Dec. 794,.799 (B1A 1994); see also, e.g., Marquez v. INS, 105 F.3d 374, 38081 (7th Cir, 1997)
~ (concluding that a commercial dispute with a Philippine military officer was “apolitical™); fliev v. IV, 127 F.3d 638,
642 (7th Cir. 1997) (holding that a dispute with a Bulgarian secret service agent over employment was “personal,
not political”). The Board has recognized this principle for decades, including in cases involving threats of domestic
violence, See Matter of Pierre, 15 i&N Dec. 461, 463 (BIA 1975) (holding that a husband’s threats against his wife
were “strictly personal,” even though he was a Haitian government official, and, thus, she did not establish
persecution).
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In A-R-C-G-, the Board recognized that it had a duty to evaluate “any claim regarding the
existence ofa particular social group in a country . . . in the context of the evidence presented
regarding the particular circumstances in the country in question,” 26 I&N Dec. at 392, but it did
not adequately observe that duty. Although the immigration judge had previously denied
A-R-C-G-’s applications, the Board accepted, with little or no analysis, DHS’s concessions to the
contrary on nearly every legal issue. By doing so, the Board recognized a new category of
asylum claims that did not satisfy the requirements set forth by the Board’s precedent.

Future social group cases must be governed by the analysis set forth in this opinion.
V.

Having overruled A-R-C-G-, I must vacate the Board’s December 2016 decision in this
case as well. The Board’s cursory analysis of the r¢spondent’s social group consisted ofa
general citation to A-R-C-G- and country condition reports. Neither immigration judges nor the
Board may avoid the rigorous analysis required in determining asylum claims, especially where
victims of private violence claim persecution based on membership in a particular social group.
Such claims must be carefully analyzed under the standards articulated in this opinion and in past
Board decisions, such as M-E-V-G- and W-G-R-.

An asylum applicant has the burden of showing her eligibility for asylum, 8 C.F.R.
§ 208.13(a), which includes identifying a cognizable social group and establishing group
membership, persecution based on that membership, and that the government was unwilling or
unable to protect the respondent. The respondent must present facts that undergird each of these
elements, and the asylum officer, immigration judge, or the Board has the duty to determine
whether those facts satisfy all of the legal requirements for asylum.

Of course, if an alien’s asylum application is fatally flawed in one respect—for example,
for failure to show membership in a proposed social group, see Guzman-Alvarez v. Sessions, 701
F. App’x 54, 56-57 (2d Cir. 2017)—an immigration judge or the Board need not examine the
remaining elements of the asylum claim. See, e.g., Perez-Rabanales, 881 F.3d at 67 (“That ends
this aspect of the matter. The petitioner’s failure to satisfy both the particularity and the social
distinctiveness requirements defeats her attempt to quallfy as a refugee through membership in a
particular social group.”).

Having subjected the Board’s decision to plenary review, I also address several additional
errors and outline other general requirements relevant to all asylum applications to provide
guidance to the Board and immigration judge on remand.

A.

First, the Board erred in finding several of the immigration judge’s factual and credibility
determinations to be “clearly erroneous.”

Under Department regulations, the Board may not engage in fact-finding on appeals
(except for taking administrative notice of commonly known facts). 8 C.F.R. § 1003.1(d)(3)(iv).
Furthermore, the Board may “not engage in de novo review of findings of fact determined by an
immigration judge,” and the immigration judge’s factual findings, “including findings as to the
credibility of testimony, shall be reviewed only to determine whether the findings of the

19



immigration judge are clearly erroneous.” /d. § 1003.1(d)(3)(i); see also Turkson v. Holder, 667
F.3d 523, 527 (4th Cir. 2012) (noting that “[t]his rule stems from a sensible understanding of the
roles and abilities-of the two bodies™). Notably, “where credibility determinations are at issue,
... ‘even greater deference’ must be afforded to the [immigration judge]’s factual findings.”
Rodriguez v. Holder, 683 F.3d 1164, 1171 (9th Cir. 2012) (quoting Ariderson, v. Bessemer City,
470 U.S. 564, 575 (1985)). The Board may find an immigration judge’s factual findings to be
clearly erroneous only if they are “illogical or implausible,” or without “support in inferences
that may be drawn from the facts in the record.” /d. at 1170 (quoting Anderson, 470 U.S, at
577).

Furthermore, the Board “cannot, under a clear error standard of review, override or
disregard evidence in the record” or rely “simply on its own interpretation of the facts.” Ridore
v. Holder, 696 F.3d 907, 917 (9th Cir. 2012). If the Board disagrees with an immigration judge’s
factual findings, a “conclusory pronouncement” that the findings were erroneous “does not
constitute clear error review.” Id. While the Board purported to apply the “clear error” standard
in this case, I cannot simply “rely on the Board’s invocation of the clear error standard.”
Rodriguez, 683 F.3d at 1170. My task is to determine whether the Board “faithfully employed
the clear error standard or engaged in improper de novo review” of the immigration judge’s
tactual findings. /d.

1.

Here, the Board admitted that the immigration judge identified discrepancies and
omissions in the respondent’s testimony, but discounted the adverse credibility determination on
various grounds including that the supportive affidavits were due greater weight, that the
respondent sufficiently explained some discrepancies, and that the discrepancies did not
ultimately undermine the respondent’s account. In so doing, the Board failed to give adequate
deference to the credibility determinations and improperly substituted its own assessment of the
evidence.

When an asylum applicant makes inconsistent statements, the immigration judge is
uniquely advantaged to determine the applicant’s credibility, and the Board may not substitute its
own view of the evidence on appeal. See Xiao Ji Chen v. US. Dep’t of Justice, 47 IrF.3d 315,
334 (2d Cir. 2006) (“[ W]here the [immigration judge]’s adverse credibility finding is based on
specific examples in the record of inconsistent statements by the asylum applicant about matters
material to his claim of persecution, or on contradictory or inherently improbable testimony
regarding such matters, a reviewing court will generally not be able to conclude thatra reasonable
adjudicator was compelled to find otherwise.” (quotation omitted)). Under the REAL ID Act,
“[t]here is no presumption of credibility” in favor of an asylum applicant. Pub. L.. No. 109-13,
div. B, §§ 101(a)(3), 119 Stat. 231, 303 (2005) (codified at 8 U.S.C. § 1158(b)(1)(B)(iii)).
Furthermore, the identified inconsistencies do not have to be related to an applicant’s core
asylum claim to support an adverse credibility determination: “Considering the totality of
circumstances, and all relevant factors, a trier of fact may base a credibility determination on . . .
the consistency between the applicant’s or witness’s written and oral statements . . . , the internal
consistency of each such statement, [and] the consistency of such statements with other evidence
of record . . . , without regard to whether an inconsistency, inaccuracy, or {alsehood goes to the
heart of the applicant’s claim, or any other factor.” /d. (emphasis added). “[O]missions,
inconsistent statements, contradictory evidence, and inherently improbable testimony are
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appropriate bases for making an adverse credibility determination,” and the existence of “only a
few” such issues can be sufficient to make an adverse credibility determination as to the
applicant’s entire testimony regardmg past persecutlon Djadjou v. Holder, 662 F.3d 265, 273~
74 (4th Cir. 2011).”

2.

The Board further erred in concluding that the immigration judge’s factual findings
concerning the respondent’s ability to leave her relationship and El Salvador’s ability to protect
her were clearly erroneous, A4-B- at *3. In support of his findings, the immigration judge cited
evidence that the respondent was able to divorce and move away from her ex-husband, and that
she was able to obtain from the El Salvadoran government multiple protective orders against
him*' Although the Board questioned the significance of these facts in light of other evxdence it
did not establish that the immigration judge’s conclusions were “illogical or implausibl€,”
without support from the record, See Rodriguez, 683 F.3d at 1170. :

Instead, the Board substituted its view of the evidence for that of the immigration judge,
again violating the standard of review applicable to the factual determinations of immigration

judges.
B.

The Board also erred when it found that the respondent established the required nexus
between the harm she suffered and her group membership. Whether a purported persecutor was
motivated by an alien’s group affiliation “is a classic factual question,” Zavaleta-Policiano v.
Sessions, 873 F.3d 241, 24748 (4th Cir. 2017) (internal quotation marks omitted), which the
Board may overturn only if “clearly erroneous.”

The Board stated that “the record indicates that the ex-husband abused [the respondent]
from his position of perceived authority, as her ex-husband and the father of her children.”
A-B- at *3. From this, the Board held, in a conclusory fashion, that the “record as a whole
supports a finding that the respondent’s membership in the particular social group of ‘El
Salvadoran women who are unable to leave their domestic relationship where they have children
in common’ is at least one central reason that he ex-husband abused her.” /4. While citing the
standard of feview, the Board did not apply it in summarily dismissing the immigration judge’s
findings. Moreover, the Board’s legal analysis was deficient. The Board, required to find “clear
error” of a factual finding, pointed to no record evidence that respondent’s’husband mistreated
her in any ‘part “on account of” her membership in the particular social group of “El Salvadoran
women who are unable to leave their domestic relationship where they have children in
common.” The Board cited no evidence that her husband knew any such social group existed, or
that he persecuted wife for reasons unrelated to their relationship. There was simply no basis in

I The immigration judge’s findings that the respondent was able to leave her relationship on the basis of
her divorce and her ability to move fromi the home she shared with her ex-husband, and that.she was able to obtain
some measure of government protection, are supported by case law considering other particular social group claims,
See, e.g., Menjivar-Sibrian, 2018 WL 1415126, at *1; Vega-Ayala, 833 F.3d at 39.
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the Board’s summary reasoning for overturning the immigration judge’s factual findings, much
less finding them clearly erroneous.

C.

The Board also erred when it overruled the immigration judge’s finding that the
respondent failed to demonstrate that the government of El Salvador was unable or unwilling to
protect her fror her ex-husband. This inquiry too involved factual findings to which the Board
did not give proper deference. No country provides its citizens with complete security from
private criminal activity, and perfect protection is not required. In this case, the respondent not
only reached out to police, but received various restraining orders and had him arrested on at
least one occasion.” See 4-B- at *14—15 (Immig. Ct, Dec, 1, 2015).

For many reasons, domestic violence.is a particularly difficult crime to prevent and
prosecute, even in the United States; which dedicates significant resources to combating
domestic violence. See, e.g., Office of Justice Programs, U.S. Dep't of Justice, Extent, Nature,
and Consequences of Intimate Partner Violence (2000). The persistence of domestic violence in
El Salvador, however, does not establish that El Salvador was unable or unwilling to protect
A-B- from her husband, any more than the persistence of domestic violence in the United States
means that our government is unwilling or unable to protect victims of domestic violence. In

“short, the Board erred in finding, contrary to the record and the immigration judge’s findings,
that Ll Salvador was unable or unwilling to protect A-B- and that she thus had no choice but to
flee the country.

D.

The Board, immigration judges, and all asylum officers should consider the following
points when evaluating an application for asylum. First, an applicant seeking asylum or
withholding of removal based on membership in a particular social group must clearly indicate,
on the record and before the immigration judge, the exact delineation of any proposed particular
social group. See Matter of W-Y-C- & H-O-B-, 27 1&N Dec. 189, 190-91 (BIA 201 8); Matter of
A-T-,25 1&N Dec. 4, 10 (BIA 2009). The immigration judge has a responsibility to “ensure that
the specific social group being analyzed is included in his or her decision,” as it critical to the
Board’s “appellate review that the proposed social group is clear and that the record is fully
developed.” Matter of W-Y-C- & H-O-B-,27 1&N Dec. at 191. The Board must also remember
that it cannot sustain an asylum applicant’s appeal based on a newly articulated social group not
presented before or analyzed by the immigration judge. /d. at 192; see also, e.g., Baltii v.
Sessions, 878 F.3d 240, 244-45 (8th Cir. 2017) (finding no jurisdiction to review.a newly
defined social group because the claim based on “membership in that narrowed social group”
had not been raised below); Duarte-Salagosa v. Holder, 775 F.3d 841,1845 (7th Cir, 2014)
(declining to address a particular social group raised for the first time on appeal).

Furthermore, the Board, immigration judges, and all asylum officers must consider,
consistent with the regulations, whether internal relocation in the alien’s home country presents a
reasonable alternative before granting asylum. Asylum applicants who have “not established
past persecution . . . bear the burden of establishing that it would not be reasonable for him or her
to relocate, unless the-persecution is by a government or government-sponsored.” 8 C.F.R.

§ 1208.13(b)(3)(i). An immigration judge, “in the exercise of his or her discretion, shall deny the
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asylum application of an alien found to be a refugee on the basis of past persecution” if it is '
“found by a preponderance of the evidence” that “the applicant could avoid future persecution by
relocating to another part of the applicant’s country of nationality, . . . and under all the
circumstances, it would be reasonable to expect the applicant to do so.” /d. § 1208. 1’3(b)(1)(1)
Beyond the standards that victims of private violence must meet in proving refugee status in the
first instance, they face the additional challenge of showing that internal relocation is not an
option (or in answering DHS’s evidence that relocation is possible). When the applicant has
suffered personal harm at the hands of only a few specific individuals, internal relocation would
seem more reasonable than if the applicant were persecuted, broadly, by her country’s
government.

Finally, there are alternative proper and legal channels for seeking admission to the
Umted States other than entermg the country 111ega11y and applying for asylum in a removal
proceeding. The asylum statute “is but one provision in a larger web of immigration laws
designed to address individuals in many different circumstances,” and “[t]o expand that statute
beyond its obviously intended focus is to distort the entire immigration framework.” Velasquez,
866%F.3d at 199 (Wilkinson, J., concurring). Aliens seeking a better life in America are welcome
to take advantage of existing channels to obtain legal status before entering the country. In this
case, A-B- entered the country illegally, and when initially apprehended by Border Patrol agents,
she stated that her reason for entering the country was “to find work and reside” in the United
States. Aliens seeking an improved quality of life should seek legal work authorization and
residency status, instead of illegally entering the United States and claiming asylum.'?

VI

In reaching these conclusions, I do not minimize the vile abuse that the respondent
reported she suffered at the hands of her ex-husband or the harrowing experiences of many other
victims of domestic violence around the world. I understand that many victims of domestic
violence may seek to flee from their home countries to extricate themselves from a dire situation
or to give themselves the opportunity for a better life. Butthe “asylum statute is not a general
hardship statute.” Velasquez, 866 F.3d at 199 (Wilkinson, J., concurring). As Judge Wilkinson
correctly recognized, the Board’s recent treatment of the term “particular social group™ is “at risk
of lacking rigor.” /d. at 198. Nothing in the text of the INA supports the suggestion that '

2" Asylum is a discretionary form of relief from removal, and an applicant bears the burden of proving not
only statutory eligibitity for asylum but that she also merits asylum as a matter of discretion. 8 U.S.C.
§§ 1'158(b)(1), 1229a(c)(4)(A)ii); see also Romilus v. Ashcroft, 385 F.3d 1, 8 (Ist Cir. 2004). Neither the
immigration judge nor the Board addressed the issue of discretion regarding the respondent’s asylum application,
and 1 decline to do so in the first instance. Nevertheless, | remind all asylum adjudicators that a favorable exercise
of discretion is a discrete requirement for the granting of asylum and should not be presumed or glossed over solely
because an applicant otherwise meets the burden of proof for asylum eligibility under the INA. Relevant
discretionary factors include, infer alia, the circumvention of orderly refugee procedures; whether the alien passed
through any other countries or arrived in the United States directly from her country; whether orderly refugee
procedures were in fact available to help her in any country she passed through; whether she made any attempts to
seek asylum before coming to the United States; the length of time the alien remained in a third country; and her
living conditions, safety, and potential for long-term residency there. See Matter of Pula, 19 1&N Dec. 487, 473-74
(BIA 1987).
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Congress intendied “imembership in a particular social grouy™ to be “somme @mmbm mtchallll’”’ fior
§@lwng every “beart-remdling sitvation.” J&d

1 therefore overnule Matter of A-R-C-G-, 26 1&N Dec. 388 (BIA 2014) znd all @'ﬂh@r
opinions inconsistent with the amallysis in this opinion, vacate the Board’s degision, and temand
to the immigration judge for further proceedings consistent with this opinion.

cl)e @%ﬂsﬁ%@m@

Date ‘ Jefferson B. Sessions Il

Attorney General
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U.S. Department of Justice
Offfice of Legal Counsel

Offiee of e Assistaeg Athozmey Generl Wanchingiom, T, 20550

June 8, 2013

MEMORANDUM FOR JEFFERSON B. SESSIONS 111
Attorney General

Re: Proposed Attorney General Opinion in
Matter of A-B-, on Review from
the Board of Immigration Appeals

The attached proposed Attorney General Opinion was prepared by this Office at ths
request of the Office of the Attorney General.

In Matter of A-B-, (SIS (B1A Dec. 8, 2016), the Board of Immigration Appeals
(“Board") sustained an appeal from a domestic vielence victim seeking asylum based on her
membership in a particular social group, reversing the epinien of the immigration judge that the
alien was not eligible for asylum. On March 7, 2018, the Attorney General certitied this case for
his review and ordered briefing frem the parties and interested amici. Matrer of A-B-, 27 1&N

Dec. 277 (A.G. 2018).

- The proposed Opinion examines how courts and the Board have interpreted the term
“particular social group” under the Immigration and Nationality Aet, 8 U.S.C. § 1101(a){42)(A),
with emphasis on how courts and the Board have treated asylum claims arising from private
criminal violence. The proposed Opinion analyzes the Board’s decision in Matter of A-R-C-G-,
26 I1&N Dec, 338 (BIA 2014), which recognized a particular social group claim from a Central
American victim of domestic violence, and concludes that case was wrongly decided and
improperly issued as a precedential decision. The preposed Opinien further concludes that that
the Board’s decision in this case relied too heavily on Matter of A-R-C-G- and committed other

legal errors,

This Opinien weuld vacate the Board’s decision in Matier af A-B- and remand the case to
the immigration judge for further proceedings consistent with the Opinion. It would alse
overrule Matter af A-R-C-G- and any other Board decisions to the extent they are inconsistent
‘with the Opinion.

The propeszd Attorney General Opinion is approved with respect to form and legality.
Steven A. Engel
Assistant Attorney General
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