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IN THE UNITEDSTATES COURTDISTRICT 
FOR THE EASTERN OF KENTUCKY DISTRICT 

SEAN P. DONELAN, 

Plaintiff, 

v. 

CITYOF HIGHLANDHEIGHTS, 

Defendant. 

COVINGTONDIVISION 

Civil Action No. 
Electronically Filed 

Jury Trial Demanded 

COMPLAINT 

Plaintiff, Sean P. Donelan don on elan"), by the undersigned attorneys, makes the 

following averments: 

i 

1. This civil action is brought pursuant to the Unifoimed Services Employment and 

Reemployment Rights Act of 1994,38 U.S.C. $8 4301- 4333 ("USERRA"). 

JURISDICTION AND VENUE 

2. This Court has jurisdiction over the subject matter of this action pursuant to 

38 U.S.C. 5 4323(b). 

I 3. Venue is proper in this district under 38 U.S.C. 5 4323(c)(2) and 28 U.S.C. 

I 5 139l(b) because Defendant, City of Highland Heights ("City"), exercises authority and caliies I 
out its municipal functions in this judicial district. 


PARTIES 


4. Plaintiff Donelan resides in Kent011 County, Kents~cky, within the jurisdiction of 

1 this Court. 

5.  The City of Highland Heights, Kentucky, is a municipality within the juisdiction 



I Case 2:06-cv-002i--,h0~ Document 1-1 Filed 1212 ,.-b06 Page 2 of 5 

of this Court (Campbell County, Kentucky). 

CLAIM FOR RELIEF 

6 .  On June 18, 2001, Donelan began full-time employment as a patrol officer for the 

City of Highland Heights Police Department ("HHPD"). 

7. In August 2004, Donelan enlisted in the United States Air Force Reserve, and on 

August 19,2004, he submitted a memorandum to Chief Carl Mullen of the HHPD requesting a 

leave of absence to complete military sewice. 

8. Donelan received witten orders to report for Initial Active Duty Training 

("IADT") for the U.S. Air Force Reserve from September 20,2004, until January 4,2005. 

Donelan provided notice and copies of his written orders to HHPD. 

9. From the time Donelan informed Chief Mullen that he was considering joining 

the U.S . Air Force Reserve to start his IADT service, Chief Mullen made hostile remarks about 

Donelan's military service. 

10. Dming Donelan's employment with the HHPD, Chief Mullen made hostile 

remarks about the military service of another HHPD former employee. 

11. Between the time Donelan informed Chief Mullen that he joined the U.S. Air 

Force Reserve and the sta1-t of his IADT service, chief ~ u l l e n  exhibited hostility toward 

Donelan's irnnlinent military service. 

12. Donelan completed his IADT and returned to work on or about Janua~y 1,2005, 

after completing one hundred and three (103) days of milita~y service. 

13. Even though there is a Highland Heights City Ordinailce which provides for 

differential pay between a police officer's City wage and milita~y salary, Chief Mullen informed 

Donelan that lie would not be receiving the differential pay, and Donelan has never received this 
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Pay. 

14. After Donelan returned from LADT, Chief Mullen changed Donelan's work 

s c w u l e  to a less desirable one than he had before his IADT. 

15. After Donelan returned from IADT, he.was subjected to disparate treatment in 

16. Donelan reported for two weekend Reserve drills while he worked for the City 

-one in January 2005 and one in February 2005. He provided written notice to Chief Mullen of 

his Reserve &ill dates. 

17. Two (2) days after Donelan returned from his February Reserve drill and thirty- 

eight (38) days after he returned from IADT, Chief Mullen gave Donelan a memorandum, signed 

by the City's Mayor, terminating Donelan's employment, effective February 8,2005. 

18. The City violated Section 43 11 of USERRA, among other ways, by 

discriminating against Donelan and denying him benefits of employment and retention in 

employment because of his membership in, perfomance of service in, obligation to perfolm 

service in, or application to perform service in the United States of America's uniformed 

services. 

19. The City violated Section 4316 of USERRA by discharging Donelan without 

cause on Febl-uary 8,2005,less.tha11 180 days after his January 1, 2005 reemployment with the 

City. 

20. The City's violations of USERRA were willful. 

21. As a result of the City's unlawful discrimination against Donelan and his 

discharge, Donelan has suffered substantial loss of earnings and other benefits of employn~ent. 

PRAYER FOR RELIEF 



+ 

Case 2:06-cv-O02,_/jNO~ Document 1-1 Filed 1212 . . ~ 0 0 6  Page 4 of 5 

WHEREFORE, Donelan prays that the Court enter judgment against the City of 

Highland Heights as follows: 

22. Declare that the City's denial of benefits of employment and retention in 

employment were unlawful and in violation of USERRA; 

23. Declare that the City's discharge of Donelan without cause was unlawful and in 

violation of USERRA; 

24. Order that the City fully conlply with USERRA by reinstating Donelan at the 

level of seniority, status and compensation that he enjoyed at the time of his discharge, or 

provide appropriate front pay; 

25. Order that the City pay appropriate backpay, including but not l'imited to full 

pension benefits, and the differential military pay that the City did not pay Donelan during active 

duty; 

26. Find that the City's violations of USERRA were willful; 

27. Order that the City pay Donelan as liquidated damages an amount equal to the 

amount of his lost compensation and other benefits suffered by reason of the City's willful 

violations of USERR4; 

28. Enjoin the City fiom taking any action against Donelan that fails to comply with 

the provisions of USERRA; 

29. Award Donelan prejudgment interest on the amount of lost compensation found 

due; 

and 

30. Grant such other and further relief as may be just and proper. 

ALBERT0 R. GONZALEZ 
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Attorney General 

Wan J. Kim 
Assistant Attorney General 
Civil Rights Division 

BY: 

DAVID J. PALMER 
Chief, Employment Litigation Section 

S/ Clare Geller 
ONDRAY HARRIS 
Deputy Chief 
CLARE GELLER 
VICTOR QUANTANILLA 
Attorneys 
U.S. Department of Justice 
Civil Rights Division 
Employment Litigation Section 
950 Pennsylvania Avenue, N.W. 
Patrick Henry Building, Room 4926 
Washington, DC 20530 
Telephone: (202) 353-1817 
Facsimile: (202) 514-1 005 
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Civil 

Case Assignment 


Case number 2:06CV-225 
' 

Assigned : senior ~ u d ~ e  0.Bertelsman~ i l l i a m  
Judge Code :4307 

Assigned on 12/21i2006 



- -- 

- -  

Case 2:06-cv-0022, WOB Document 1-3 Filed 1212 ,.-006 Page I of 1 

SJS 44 	 (Rev. 11104) C M L  COVER SHEET 
TheJS 44 civil cover sheet and the information contained herein neitherre lacenorsu plement the filing and service ofpleadings or other apers as re uired by law except as provided 

by local rules of court. This form, app"roved by the Judicial Conference ofthe united Itates in September 1974,is requ~red for the use of tEe Clerk ofeourt forthe burpose of ~nitiating 

the civil docket sheet (SEE INSTRUCTIONS ON THEREVERSE OFTHE FORM.) 


I. (a) PLAINTIFFS DEFENDANTS 
Sean P. Donelan City of Highland Heights 

@) County of Residence of First Listed Plaintiff Kenton County County of Residence of First Listed Defendant Campbell C O U ~  

(EXCEPT IN U.S. PLAINTIFF CASES) ON U.S. PLAINTIFF CASES ONLY) 


NOTE: IN LAND CONDEMNATION CASES, USE THE LOCATION OF THE 

LAND INVOLVED. 


(c) Attorney's (Firm Name, Address, and Telephone Number) 	 Attorneys (If Known) 

Clare Geller, 601 D Street, NW, WashingtonDC 20004 Steven Franzen, 319 York Street,Newport, KY 41071 
I 

11. BASIS OF JURISDICTION (place an "XI in one BOX only) III. CITIZENSHIP OF PRINCIPAL P A R T I E S ( p 1 a c e  an "Fin one  BOX for plaintiff 
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Citizen or Subject of a 0 3 D 3 Foreign Nation 0 6  0 6  
I Foreign Country 

IV. 	NATURE OF SUIT (Place an "X" in One Box Only) 

CONTRACT 1 TORTS IPORFEITUIWPENALTY BANKRUPTCY I OTHERSTATUTES 1 


0 110 Insurance PERSONAL MJURY PERSONAL INJURY 0 610 Agriculture 0 422 Appeal 28 USC 158 0 400 State Reapportionment 
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,&Enforcement ofJudgment Slander 0 368 Asbestos Personal 0 640 RR &Truck a 820 Copyrights 470 ~acketeer Influenced and 

0 151 Medicare Act I 0 330 Federal Employers' Injury Product I0 650 Airline Regs. I a 830 Patent 1
0 152 R ~ C O V ~ N  Liabilitv Liabilitv 0 660 Occu~ational 0 840 Trademark C7 corrupt Organizations 
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(Excl. Veterans) a 345 MarineProduct 0 370 Other Fraud 0 810 Selective Service 
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ofveteran's Benefits 0 350 Motor Vehicle 0 380 Other Personal Exchange 


a 160 Stockholders' Suits 0 355 Motor Vehicle Property D m g e  0 862 Black Lung (923) 0 875 Customer Challenge 

0 190 Other Conttact Product Liability 0 385 Properly Damage 720 Laborhignt. Relations 0 863 DIWUDIWW (405(g)) 12 USC 3410 

0 195 Contract Product Liability 0 360 Other Personal Product Liability U 730 LaborlMgnt.Reporting I3 864 SSID Title XVI 0 890 Other Statutov Actions 

0 196 Franchise I Injury & ~isclos&eA C ~  0 891 Agricultural Acts 
I REAL PROPERTY C M L  RIGHTS * 1 PRISONER PETITIONS 0 740 Railway Labor Act 0 892 Economic Stabilization Act 
0 210 Land Condemnation lo 441 Vohng 10 510 Mohons to Vacate 0 790 Other Labor 0 893 Environmental Matters 
0 220 Foreclosure I3 442 Employment Sentence 0 791 Emol. Ret. Inc. 1 or~efAdant )  0 894 Energy Allocation Act 
0 230 Rent Lease & Ejechnent 0 443 Housing/ Habeas Corpus: 0 895 Freedom of Information 
0 240 Torts to Land Accommodations 0 530 General Act 
0 245TottProductLiability 0 444 Welfare 0 535 Death Penalty 0 900Appeal of Fee Determination 
0 290 All Othcr Real Property 0 445 h e r .  disabilities - 0 540 Mandamus & Other Under Equal Access 

Employment 0 550 Civil Rtghts to Justice 
a 446 h e r .  disabilities - 0 555 Prison Condition 0 950 Constihltionality of 

Other State Statutes . 
440 Other Civil Riuhts 

V. ORIGIN (Place an 'x'in One BO>r Only) 	 , Ap eal to District ,Transferred from ,-J6 	 ~ u & e  from 
Original ' a Removed from Remanded from a Reinstated or another district Multidistrict a Magistrate
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"" U . W . V .  .a"* 

VI. CAUSE OF ACTION 1 ,,.,,_.__,_,.._ .,. 
D ~ I C Iucstirjpclun01 cause:I Violation o f  Uniformed Services Employment and ReemploymentRights Act ("USEKKA") 

VII. 	REQUESTED IN a CHECK IF THISIS A CLASS ACTION -. DEMAND % CHECKYES only if demanded in comolaint: -

COMPLAINT: UNDERF.R.C.P. 23 ' JURYDEMAND: Yes IZlNo 

VIII. 	RELATED CASE(S) 
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JUDGE DOCKET NUMBER 
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12/21/2006 

FOR OFFICE USE ONLY 
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CERTIFICATE OF SERVICE 

On the 21st day of December 2006, I electronically filed this document through the ECF 
system, which will send a notice of electronic filing to Steven J. Franzen, Esquire and I mailed 
Plaintiff Sean P. Donelan's Complaint and a Request for Waiver of Service of Summons and the 
notice of electronic filing to: 

Steven J. Franzen, Esquire 

319 York Street 


Newport, KY 41071 


BY: 

sl Clare Geller 
CLARE GELLER 
Attorney 
U.S. Department of Justice 
Civil Rights Division 
Employment Litigation Section 
950 Pennsylvania Avenue, N.W. 
Patrick Henry Building, Room 4926 
Washington, DC 20530 
Telephone: (202) 353-18 17 
Facsimile: (202) 5 14-1005 


