
    

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF INDIANA 

SOUTH BEND DIVISION 

ROBERT D. DELEE, ) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff, 

v. Civil Action No. 

CITY OF PL Yl\10UTH, INDIANA, 

Defendant. 

COl\1PLAINT AND JURY DEJ\1AND 

~ .. 

Plaintiff Robe11 D. DeLee (DeLee), by the undersigned attorneys, alleges as follows: 

INTRODUCTION 

1. This is a civil action brought pursuant to the Uniforn1ed Services En1ployn1ent and 

Ree111ployn1ent Rights Act of 1994,38 U.S.C. §§ 4301-4335 (USERRA). 

JURISDICTION AND VENUE 

2. This Court has jurisdiction over the subject matter of this action pursuant to 38 U.S.C. 

§ 4323(b). 

11:01 

o 

3. Venue is proper in this district under 28 U. S. C. § 1391 (b )(2) because "a substantial part of 

the events or 0111issions giving rise to [plaintiff s] clain1 occurred" in this judicial district. 

PARTIES 

4. Plaintiff DeLee resides in Marshall County, Indiana. Marshall County, Indiana is within 

the jurisdiction of this Court. 

5. Defendant City of Plyn10uth, Indiana (Plyn10uth) is a n1unicipal governn1ent entity \vithin 

the territorial and subject 111atter jurisdiction of this Court. 

case 3:12-cv-00380-JTM-CAN document 1 filed 07/16/12 page 1 of 5 



    

CLAIl\1 FOR RELIEF 

6. DeLee has worked for PlY1110uth as a Patroln1an in the Police Departn1ent since on or 

about April 19, 1999. 

7. Ordinance No. 2010-2009 of the City of Plymouth, adopted on August 23,2010, 

continued Plyn10uth' s policy that police officers for Plyn10uth are entitled to longevity 

pay on the anniversary date of their en1ployn1ent of $225 per year of service up to a 

n1axin1un1 of $4,500. 

8. Pursuant to Ordinance No. 1480 of the City ofPlyn10uth adopted on Noven1ber 13, 1989, 

longevity pay "has long been recognized as an incentive for police and firen1en to ren1ain 

in the service of the City." 

9. DeLee has served in the United States Air Force Reserve (Air Force Reserve) since on or 

about July 7, 1997, and currently holds the rank of Technical Sergeant. 

10. On April 20, 2010, DeLee received the full a1110unt of longevity pay to which he \vas 

entitled of $2,4 75 based on 11 years of continuous e111ployn1ent up to that date. 

11. DeLee was n10bilized for active duty beginning on Septen1ber 1, 2010 and concluding on 

May 11, 2011. DeLee worked f1111 tin1e as a Patroln1an for Plyn10uth both before and 

after his active duty deployn1ent for the Air Force Reserve between Septen1ber 1, 2010 

and May 11,2011. 

12. DeLee notified Plyn10uth prior to his deployn1ent on Septen1ber 1, 2010, and at that ti111e 

PlY1110uth paid DeLee a prorated a1110unt of longevity pay of $900 for the four 1110nths he 

had worked for Plyn10uth since the anniversary date of his e111ployn1ent on 

April 19,2010. As of the date this C0111plaint \vas filed, PlY1110uth has not paid, and has 
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continued to refuse to pay, DeLee longevity pay of $1 ,800 for the eight n10nth period he 

was deployed. On the fourth page of a letter dated Decen1ber 19, 2011, Plyn10uth' s City 

Attorney adn1itted that Plyn10uth \vould have paid DeLee the additional $1,800 of 

longevity pay if DeLee had not been n10bilized for active duty \vith the Air Force Reserve 

between Septen1ber 1, 2010 and May 11, 20 II. 

13. Pursuant to USERRA, 38 U.S.C. § 4316(a), a person in a uniforn1ed service, which 

includes the Air Force Reserve, "is entitled to the seniority and other rights and benefits 

detenl1ined by seniority that the person had on the date of the con1n1encen1ent of service 

in the uniforn1ed services plus the additional seniority and rights and benefits that such 

person \vould have attained if the person had ren1ained continuously en1ployed." 

14. Longevity pay that Plyn10uth provides to its police officers is a "right and benefit 

deten11ined by seniority." 

15. Defendant Plyn10uth violated USERRA, § 4316(a) by ref1.1Sing to pay DeLee longevity 

pay, \vhich is a seniority-based benefit of en1ployn1ent to which he otherwise would have 

been entitled but for his deployment by the Air Force Reserve, for his eight n10nth period 

of active service between Septen1ber 1, 2010 and May 11, 20 II. 

16. Plyn10uth's violation of USERRA § 4316(a), as described in the preceding paragTaph, 

\vas willful. 
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REQUEST FOR RELIEF 

WHEREFORE, DeLee requests that the Court enter judgn1ent against Plyn10uth as 

follows: 

A. Declare that Plyn10uth's denial of a seniOloity-based benefit of en1ployn1ent to DeLee 

because he fulfilled a service obligation was unla·wful and violated USERRA, 38 U.S.C. 

§ 4316(a); 

B. Declare that Plyn10uth's violations of38 U.S.C. § 4316(a) were willful pursuant to 

USERRA, 38 U.S.C. § 4323(d)(l)(C); 

C. Require that Plymouth fully con1ply with USERRA by paying DeLee longevity pay for 

the til11e he was fulfilling his service obligation, and liquidated dan1ages pursuant to 

38 U.S.C. § 4323(d)(l)(C) for Plyn10uth's \villful violation of US ERR A; 

D. Enjoin Plyn10uth fron1 taking any action against DeLee that fails to con1ply with the 

provisions of USERRA; 

E. Award DeLee prejudgn1ent interest on the an10unt of lost benefits found due; and 

F. Grant such other and further relief that is just and proper. 
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JURY DEl\1AND 

Plaintiff den1ands a jury trial on all issues so triable. 

Respectfully subn1itted, 

THOMAS E. PEREZ 
Assistant Attorney General 
Civil Rights Division 

DELgN41t=--
Chief, En1ployn1ent Litigation Section 
Civil Rights Division 
United States Departn1ent of Justice 

JODI B. DANIS 
Special Counsel 
En1ployn1ent Litigation Section 

Counsel for Plaintiff Robert D. DeLee 

DAVID CAPP 
United States Attorney 
N Olihern District of Indiana 

WAYN T.AULT 
Assistant United States Attorney 
5400 Federal Plaza, Suite 1500 
Han11110nd, Indiana 46320 
Telephone: 219-937-5500 
Telecopy: 219-852-2770 
Internet Address: wayne.ault@usdoj.gov 
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