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'Brank J+ Hemnenay, Laq.
Unlted Btates Athormey
8on Frenaigeo 1, Califeornia

Dear Mr. Heansssy:

Ret Oinited 8tates v. IV& Tegurt ﬂl&quiua« |
Traasen . ) | - g

Beferesse 1a made ta the above e&‘aiﬁlﬁi trenaon progesubieon
presently- pending in your Jurisdiction. The Department acknowledges
recaipt of and Zosnks you for yours -¢f the 18th iustant, ln which

you advisé that defendant!s metion for enls.rgemem upen beil has bsen
derded by Federal Judge Gooduariy

Tom De¥alfe of this .Oivision ahou‘t.d ae out in your Pistrict
during the latter part of naxt week to work. on this and possitle
prospectiva &ecme'.l oriaiml, uﬁ.gatim ﬁ:em;.

. Please kegp tha Beﬁartmant» sdviﬁed a8 to BlL fatertal davelap-
menta thet an:we heminq,

ALEXAMDRR ¥, CAMPBELY,
Assietant Attorney Gengrel

ﬁ; cc: Records /

chron, ‘ ’ . By J
Mr. DeWolfe - 2
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- by the American Consulate Genersl in

October 19, 1948

The Hoaorable
The Beorsuary ¢l Stale
®ashington &5, B. G,

Dear Hir:

Atteation: #rs, Ruth B, Shipley,
Caief; Pzosport Pivielon

Thia Department is prasently preparing for preseaution
& cage involving ¥rs. Iva Togurli D'iquine. ¥rs. PfAgeing, under
the naue of Ive Tuguri, lkuke Togwi, oxr Ive Ikuko Togori, on
Septeaber &, 1941, applieé for en American passport at the
kmeriean Coasulats Gensrel in Tokjc, Jepan, Thie spulication
vag transmitted te the Reparitment of Stete, Washington, D. C.,
Taky:og

On Merch 30, 1942, this $ndividual filed en application
for svocuatlon st the Swiss Consulate in Tekye, together with
other documents perdaixring to her evmouation from Japan. These

Lattey doctments sre believed te hive Lbean In the name of
Tkuko Togurl.

, It will be greatly spprecis ted ir the Departmant of 8tate
will fwrnish me certified photostatic coples of ell the above

mentioned documents for use at the forthcoming trial, which is
expeoted to bs set &t an early date.

Respectfully,

-

For the Attorney Generasl

B ALEXANDER ¥, CAMPBELL
/\ e kssistant Attorney General
cc: Records B ‘ ]
chron. .
"Mr. Hogan :
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Lloyd H, Burke, Esquire
United States Attorney

422 Poat Office Building
Sen Franeisco 1, Californis

Dear Mr., Burket

Reference is mads to your letter of Cotober 5,°
1954, with which you encloped & Fatition for Exegutive

Clemency filed by Iva Toguri D'Aquino and requested that
thie Petition be referred to Mr, Tom DsWolfe for commend,

Pureuant to your request, I am enclosing a copy
of & letter from Mr, DeWolfe setting forth his views in this
matter, together with the Petition for Ixecutive Clemency
and othor papers which accompanied your letter.

Sincerely,

WILLIAY F, TOMPXIHS
Assistant Attorney Gene
Internal Secuxrity Divis

-

T4,
\-v.,n‘ )

By e

THOMAS K. HALL, Chief
Subversive Activities Section

Melosure Ho, 76088

CC: ’/Records (two copies to F.B.I.)
Dorothy Fillius Green

. 12/28/51,

\p;\
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adoress REPLY TO . Y
“THE ATTORNEY GENERAL™
AND REFER TO

—~

INITUALS AND NUMBER UNITED STATES

. DFG :mef DEPARTMENT OF JUSTICE

WET ;DG me . WASHINGTON 25, D. C,

116-28-19L1 October22 1954
Tom DeWolfe, Esquire e e _ i;ﬁk\&
Special Assistant to the Attorney General ~'ﬂ$h@t .
c/o United States Attorney S 65\6QQ?
East St. Louis, Illinois 5

Re: United States v. Tva Toguri D'Aquino

Dear Mr. DeWolfe:

The United States Attorney for the Northern District of
California has forwarded to the Criminal Division a Petition for
Executive Clemency filed by Iva Toguri DfAquino and has recuested
that it be referred to you for your recommendation.

Pursuant to the transfer of security functions from the
Criminal Division to the recently created Internal Security Division,
this matter is now being handled by this Division.

In view of the request of the United States Attorney and in
view of the fact that you handled the trial of the case and consequently
are the person in the Department most familiar with every phase of it,

I shall appreciate the benefit of your views and such recommendation
as you may wish to make with respect to the petition.

For your information I am enclosing the petition, together
with the documents which accompanied it. It is requested that all of
this material be returned to me so that I may transmit them to the
United States Attorney with your recommendation.

Sincerely,

WILLIAM F. TOMPKINS
Assistant Attorney General
Internal Security Division

&
AL Calsh s o

THOMAS K. HALL, Chief o

Subversive Act1v1tle$ iSecBfdn <& ivuw Eé

Enclosure No. 170962 D
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. 16,1954
Tvped NHovember 16, 19%h Jovember Lo
o4 - E—
Mr, Thomas i, Desdolfe,
c/o United States Attorney,
¥ast St. Louis, Illinois.
I
Deaxr Tom: .

Re:  Iva Toguri DYAquino v. United States

iteturned herewith is your letter datud Hovember 9,
addressed to Assistant Attoraey Coneral Tompkins, containing
your recommandation against executive clsmency.

7 mentioned this matter to Mr. Clney today and he
stated it would be quite all right for ~ou to sign your
recommendation as made and that, as & matter of fact, you
had mentioned it to him when he was out there the other day.

«ith best wishss,

Sincerely yours,

WILLIAM A, PAISLEY
Chief, Trial Staff

J

snc. 16818k

records
chron.
Paisley
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Director, ¥ederal Bureau of Investigatlon (Typed: 2/12/5L)
warren Olney IIl, Assistant Attorney General 502 BGa Sk
Criminal Division - TRebruary ..l
IVA IKUKO TOSURT DPATUIHO 16281910
TREASOH .
FEL File 61-11000

b 4 Miaiind s ET— -

Eeference is made to your memorandum of February l, 195k,
in widch you re:.mested to be edviged what disposition could be
made of the fiiteen exhibita listed in the memorandum which
are being retained in the Log Angeles Office of the Bureau,

I
in view of your advies that all of these exhibiis are
duplicates, photogragpns, pnotostets or typed copies of original

evidence and in further view of the fast that the Supreme
Court denied certlorari in this case in April 1952, there is

no objection tc your disposing of these exhibits in any manner
you wish.

M
o < 1 ‘E‘)DLNGE"«
MMT S “'J;.‘j_lO.L\\ SKO

b ' g i

cc: Records
Chrono
Mrs. Green
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TO : Tom E. DeWolfe _ - DATE: June 8, 1953
' W William A. Paisley, Chief, Trial ‘Section WAP:mp
SUBJECT: Tokyo Rose parole report l)-t6;-28~l9hl

<

The Tokyo Rose parole report came back with the fo]lom.ng comment from
Mr. Olney:

> = ar—

"I agree /with Mr. Yeagley/ that fvictim of temptation' doesn't
make any sense in this case. T would describe her as ‘an American

citizen of Japanese descent who during the war aided and abetted the
enemy cause without compulsion.™

Accordingly we have changed your characterization, "a Victim of temptation®,
and used Mr. @lney's language in paragraph 7 of the form. It will be sent around
in the regular course now to go to the United States Attorney at Ssn Francisco.

I have assumed that this change would meet with your approval.

u/@ —27 177/,
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ADORESS REPLY YO
"“THE ATTORNEY GENERAL®®
AND REFER TO

INITIALS ANO NUMBRER UNITED STATES

DEPARTMENT OF JUSTICE
WO :WAP:mp WASHINGTON. 25, D. C.

1U46-28-1941
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Mr. Thomas E. DeWolfe,
¢/o United States Attorney,
East St. Louis, Illinois.

S
Dear Toms: ‘-

Re: Iva Toguri D'Aquino v. United States

Returned herewith is your letter dated November 9,
addressed to Assistant Attorney General Tompkins, containing
your recommendation against executive clemency.

I mentioned this matter to Mr. Olney today and he
stated it would be quite all right for you to sign your
recommendation as made and that, as a matter of fact, you
had mentioned it to him when he was out there the other day.

B With best wishes,

Sincerely yours,

V)P

WILLTAM A. PATSLEY
Chief, Trial Staff

OV
Enc. 16818l / <\ .
S o
A g , |

45
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Tyoed Bay 29, 1503
June 9, 1953.

Lloyd H. Burke, Esquire,
United States Attorney,
San Francisco, Californisa,

Re: DN'Aquino v. United States

Dear Mr. Burkae:

Tnis refers to prior corraspondence concerning p;u'ole
report in the above styled case.

Enclosed herewith you will find the original of Parole
Report, Form 792, together with three copies thereof. The
original you will note is signed by Mr. Tom DeWolfe, Special
Asgistbant to the Attorney General, Criminal..Division, who was
chief counsel at the trial, )

: If this report meets with the spproval of- bmuﬁef[fﬁ,
please cause the customary copies to be forwarded fto the W eE D
Federal Reformato for Women, at Alderson, West Y : .

P, TeToTTeny Tor Tonets . BEREE iCLLen

Respectfully, ONJUN 18 1953

For the Attorney Gemexal

{ WARREH OLMEY III
cp Asgistant Attorney General
d-z/ records &—

W 0% Fnc. 85021
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CBL:TED:1p . (typed Jan. 15, 1953)
. G. M R. &
146-28-1941 //?
2
January 2} 1953
Chauncey Tramutolo, Esquire >

Inited States Attormney

422 Post Office Building
7th and Hission Streets

San Francisco 1, California

Attention: Joseph Karesh, Esquire, R
lst Assisbtant United States Attorney |

e DIAquino v. United States
(Your ref: JK:bs — No. 31712)

Dear Mr. Tramutolo:

Reference ls made to the above-~entitled Federal
criminal treason prosecution recently pending in tie
Federal appellate courts.

4

The Supreme Court denied appellantts petition for
a writ of certiorari,directed to the Court of hppeals for

the Ninth Circuit, and it is noted that appellant has already
served almost one-third of her ten-year sentence.

The Department acknowledges receipt of and thanks you
for yours of the 13th instant, addressed tc Tom DeVolfe of
this Division, with reference to the submission of a Parole
Report by Yessrs., DeWeolfe and Knapp of the Department, wio
tried this case on behalf of the United States in cenjunction
with former United States Attorney Frank J. Hennessy
of San Francisco.

The context and substance of the Parole Report
requested in the abtove-entitled matter is presently under
conglderation by essrs. DeWolfe and ¥napp. The Department
will answer yours of the 13th instant on the merits after

Yagars. DeWolfe and Knapp have given the matter further
reflection and study.

cc {~Reécards
Chrono
Mr. DeWolfe
Mr . Knapp

g
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. Please ragt assured that your cooperation in the
promises is greatly appreciated by the Department.

Respeoctfully, -
. For the Attomey Qeneral,
¥ s PET

CHARLES B. YURRAY
Asgistent Attornsy CGeneral

PN B
Py
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TO: ALL Abttorrays agalgned to the Trial Section Hogust 5, 199

FROM: Willlem 4. Paisloy; Chief, Trial Section WAPwp

RE: kttorney Teneral's Annual Report

Following 18 a copy of a memorandum dated Auvgust 1, 1952,
received bty ne, from Mr. Mclnernay:

. R Pl
/ {7 "It ig requested that naterisl for the Attorney Generalts
\] Annual Rorort for the fiseal year ending Juna 30, 1952, be
N forwarded to Misg Broolley on or before August 29, 1952,
i Inasmuch as it will be necessary to sutmit tre conplated
3  Yoport tc the Doputy Attornqy Seneral at an earlier date than
¥ in prior yesrz, it is requested that vouwr material bte prepared
3 nromptly

If you handled any csse during the past fiseal year uhich you feel
is of sufficient importance to be mentioned Lo the Atborner Jenerai's
Anaual Report please furnish me with a resumo of the facts.



] , cc: Mr. Purl,

-

James M. McInerney, Assistant Attorney August 5, 1952
General, Criminal Divislon
William A. Palsley, Chiefw Tr1€i*3€qti¢?ffj ; f?D:lh
/” & T 4 4 . ix j,___.» ' ’//,: :\\\
Attorney -General's AnQual Report ?i .
.3 ¢ '? /
L - > oo 4":\9 )
(l) IVA TOGURI D'AQUINO v. QNITED STATES. . /
(rile: 1h6-28—19HiD— -------- ///rwc Vi

Reference is made t6 ThHe ibove—entitled federal crlminal
treason prosecution recently panding on appeal in the Federal Appellate_
Courts., Appellant is more popularly referred to in the press ‘as WT okyo
Rose." After an extended and protracted trial appellant was convicted
on a one~count treason indictment in September 1949. The trial was held
in San Francisco in the Northern District of California. The imndlctment
was the result of appellant!s war time radio broadcasting activities over
Radio Tokyo. She was an American citizen and broadcast to the American
troops during the late war in an endeavor to create nostalgia in the minds
of the American troops and to create war weariness among the members of
the American armed forces in the Orient. She was sentenced tc a term

of imprisonment for 10 years and fined §10,000.

The Court of Appeals for the Ninth Circuit affirmed the
judgment below on October 10, 1951, The opinion of the Court of Appeals
is published at 192 F,2d 338.- The Court oif Appeals denled appellant's
petition for rehearing. ©On April 28, 1952 the Supreme Court denied
petitioner's petition for a writ of certiorari directed to the Court of
Appeals for the Ninth Circuit. On May 26, 1952 the Supreme Court denied
petitionerts petition for rehearing on the courtts refusal to issue a
writ of certiorari to the Court of Appeals for the Ninth Circuit.

(2) FINNEGAN v. UNITED STATES /
(Flle: 5i-2-28)

Reference is made to the above-entitled federal criminal
prosecution presently pending on appeal in the Court of Appeals for the
Eighth Circuit, Appellant, until April 1951, was Collector of Internal
Revenue for tne First Missourl Collection District at St. Louis. He uas
indicted in October 1951 in a five-count indictment which alleged certain
irregularities in office., The first three counts of the indictment alleged
that appellant while collector received compensation for the rendition of
gervices in relation to matters in which the United States was a party and
directly and indirectly interested. The first three counts of the indict-
ment pleaded violations of Title 18 U.Q.C. (Rev.) Sec. 281l. The last two
counts of the indictment alleged that =2
bribes in violation of Title 18 U.,S5.C. (Rev.) Sec. 202.

The trlal of this




-2 -

- e L E— -

cause commenced on 3 March 1952 and culminated with a verdict of
guilty on counts one arnd two and not gullty on counts three, four,
and five. The verdict of the jury was returned on 15 Harch 1952.

On 2l Merch 1952 appellantts motions for a new trisl and in arrest
of judgment were denied and he was sentenced to a term of imprison-—
ment for a period of two yezrs and fined in the sux of 310,000.

The cause is now on appezl to the Court of Appeals for the Fighth .
Circuit. _
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AhEFELPPD. June G, 1952

%yles J. Lane, Fsquire
Tited States Attomey
Zew York, New York 4 g el

Re: United States v. Joha David Provoo
Your Reference: AAB, 11313k, C131-9kL b

j?R , Pear Mr. Lane:

TAY Reference is made to your letter of June ?, 1952, in
'avf’\ wvhich you requested that a copy of the typewritten transcript
of the record in the case of United States v. Iva Toguri D'Aquino
e made available to you for use in connection wlth the prepara-~
tion of the above-entitled matter for trial.

In accordance with your request, I am mailing to you
X today under separate cover by registered mail the fifty-four -~
. volumes which comprise the typewritten record in the D'Aquino
case, Inasmuch as this is the only copy of the typewrittem
transcript in the possession of the Department, it is imperative
that it be retumed to me as soon as it has served its purpose.

Respectfully,

For the Attorney General

JAMES M. McINERNEY
Assistant Attormey General

Faclosure No. 1737h2 (two packages) g‘-‘w“,h

wder separate cover Fo T e, —

by registered mail _ > T Ny

cc:  Records t—"" &IL;; » ey
N Reilly g

B Chrono. . ST —v\.\,_\_&_w ii
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Miss Hamlin
Mrs. Green
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Hay 23, 1952
Wrlea J. Lane, Esqe N o o
United States Attorney ‘
United Sta.’cas Court Housa

Foley
Hew York '(, Hew Tork

Re: Unlted States v John David Provea
Your roference: AAB, 11313, C131-9h

Dear Hr. Lanes .

Reference is made to your letter of May 22, 1952, in
waich you requested that a copy of the transeript off the record
in the caze of Undibed States v. Ive Toguri /D¢ o fbe made
avixilable to you for use in comnection with the prebaration of
Whe sbove entitled mabter for trial.

In accordande with your request; T ax malling to you
todey under geparste cover by regiatered mall the two volwmes
waleh comprise the printed record in the DlAguine case. 1 regret
that, becauss of the limited nurber of coples which were far—
wardad to the Depaxtmnt, it is not pomgibtde to furadsh you
with a copy of the transceript for retention in the files of
your office. The transcriph which is baing sent ta you has
been withdrmem from the Division of Recoxds of the Department

for your use, and it is pequasted that it be returned Lo me as.
soon a3 it has served its purpcse.

I shall appraciate being advised as soon as a trial date
has been get in thig matter so that the necessary arrangsments
can b2 mude to insure the arrival of the vwitoesszes from the Orlent
in sufficient tima hefore the triagl.

faspectfully,

For the Attornsy General

AT CAﬁbNB 3@0 HAMES Mo [MOQINRHH
MAY 58 ‘nc o Eissibtant Attor“.ey Ge"eral

nler separate cover . '

56—
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¥ april 29, 1952

Chauncey F. Tremutolo, Esquire
United States Attormey

Lh22 P. 0. Bldg.

7th & Mission

S8an Francisco 1, Califomia

Re: No. 299 Misc. Q. T. 1951 - S. otc
Iva Kitkoe Toguri D'Aquino, Petitioner v.
United States of America

Dear Mr. Tramutolo:
8 This is to advise you that on April 28, 1952, the
Supreme Court dénied. the petition for s writ of eertioraxi

. which was filed Januvary 1li, 1952, in the above-entitled case. '

JAMES M. McINERNEY y
Assistant Attorney Ceneral

Enclosure.No. 80};20

o CC: Files*
Chrono
Mr. Erdahl

€3
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U ( UNITED STATES  ( }
! DEPARTMENT OF JUSTICE

Jeanuary 29, 1952

| - -~ RECEIVED
Tom De Wolfe, Esq., )

Spec. Asst. to the Attorney General . Fr: § 7357 R
c/o U. S. Attorney ~ e

St. Louis 1, Mo. CRlMlN,‘-\L Dl -y

Dear Tom:

Thank you for your note of Januery 26, 1952, relative e
to the Tokio Rose case. I was watching the advanced sheets of
Fed. 24 and caught up with the opinion of the Court of Appeals
about a week ago. You may remember, in my note of last October
I congratulated you and Jim Knepp on what I considered an excel-
lent brief on behalf of the Government. Apparently the Court
of Appeals for the Ninth Circuit agreed with me because their
opinion was practically a verbatim quotation of your brief.
Agdin, my hearty congratulations,

<

Thenk you for your thoughtfulness in writing. %
i | Mﬁs

Sincerely, N
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Mr. Knapp

JMH:JWK:ae
16~28-1941 . -
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BS January 5, 1952 *

AIR MATL

Chauncey Tramutolo, Esq.

United States Attorney

422 Post Office Building

7th and Miselon Streets X

San Francisco, California o

Re: MAquino v. United States
Roa 12383

Daay Mr. Tramutolo:

There is enclosed a copy of a letter addresged to Mr. Paul
P. O'Brien, Clerk of the United States Court of Appeals for the Ninth
Cirouit, requesting him to return to this office the Governmentts copy
of the transoript and exhibits in the abave~captioned casa.

It will be greatly appreclated if you will check up on
this matter with Mr, O'Brien in order to be sure that the above records
are raturned to this office as sogn as possible. You will note that
the Government must be in a position to resist any attempt by the
appellant to obtaln a2 review of thig matter by the Supremé Court.
Appellantts petitim is due to be filed in that Court on January 16
unless an extension of time is obtmined by her.

Respactfully,
PN
R For the Attorney General
N ‘
/ 7,
~,
. \r’ ) JAMES M. McINERKEY

Aé{sﬁ{:&nﬁ Attorney General
AN
Cp

Enclosure Noe. 76668

|56
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1L6-28-2911

HWEG January 5, 1952
AIR MAIL

¥re. Paul P. O'Brien

Clerk, United States Court of Appeals
Post Office Iuilding

Tth and Mission Streets

San Francisco, California

>~ S jP—

Re: D'Aquine v, United States gt
Ho. 12383

Dear Mr. OtBrien:

When the above~captioned case was argued bafore ths Court
of Appeals, the Government lodged with you its only copy of the tran-
script and its only photostatic copies of the defendantts and Govern~
nent!s exhibits in the cases You may recall that at that time the
Government attorneys suggested that in the event of an affirmence by
the Court of appsals, the Government would reed its transcript and

copies of exhibits for use in connection with a possible petition for
a writ of certiorari by zppallant.

Although we have not been advised by eppellantts attornsys
of their intentions, we are of the opinien that they ere likely to
file a potition far a writ of certiorardi, im this matters Unless the
time ia extended by ths Suprems Courty such a petdtion is due in that
Court em Jarmary 16, 1952. The Gevernmentfs response to the petition

- _would be dug thirty days thereafters In visw of ths size of the tran-
,(7 script and of the large mumber of exthibits, 4t is desirable thet the

Qv Government be in a position to start preparation of its brief in ep=~

M/ position immedlately upon reeelpt of service of the petitdon.”

. * Therefore, 1t will be appreciatad if you will return the
M Government'n transcript and exhibits to this office am soen as possible.

They should be addressed as follows: James M. Melnerney, Asgistant

Attorney General, Criminal Division, Attontion Robert 8« Erdahl; ChieZ,
Appeale and Research Section.

¥Eont chepectfu.}.ly,

jﬁ,ﬁ“‘%\k

For the Attormsy Geperal

. s o "‘::Nvmw
cc: Records : M A r]; mD’
** Chron . N _
Mr. Knapp JAN v oo T JAMES M. MCINERNEY
e~ e hssistant Attorney Genersl
{ Pt e .

517
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G “The Honorable

The Secretary of State
Heshington 25, De Cu
Dsar Sir: R
Attentiong Mr. Hobert V. Haig
‘ '” Rer Hras, Iva Toguri D'Aquino
\ Ireason
{ : There sre enclosed herewith copies of two letters

to the Department of the Army, dated August 13 and 17, 1948,
concerning the srregt and trangportetion to this eountry of
Iva Toguri D'Aguino, and the location and transportation of
certain Japansse nationals from Jap&n who are witnesses in
‘the criminal prosecutioen,

The l&test information ig that the defendant will
arrive in 8an Francisco aboard the S8, General H, F. Hodges .
s on or sbout September 27, 1948. Advice as to and- o
- method of arrival of the witnesses has not been riece v%d —
However, you will be notified as soon as sucm &Qformatidn i8

biained. T
o on SEP 2 - 1

It will be appreciated if you will nake—%he-nwcéﬁ§§ry

arrangements for the admission of these persons to the United
Qt&tes .

Reapectfully,

Yor the Attorney General

Mr. Wheartyukﬁ(

ALEXANDER ¥, CAMPBELL
Recordsr/’

Asgistant Attorney Gencral
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Goon 146-28-1941 , . -

/6
September 1, 1948 H
: 3? Tom ‘B. DeWolfe, Esquire
Yl ¢/o United States Attorney
T8 Detroit, ¥ichigen
% -Desr Mr. DeRolfe: o
Re: Iva Topuri D'Aéuino

Encloged is a self—explenatory letter
from the Department of the Army with respect to
the ebove case.

-

I have your letter of August z7 concern-
ing the preparation of e ‘trisl brief. Mr. Hogen is
awey for & few deye before going into the continuoug
~l work end will be instructed as you have directed as
v soon &s he returns.

@ ~ For your informstion, I am also enclosing
’ & letter nnd enclosures from United States Attorney S
/15 KcGreth regarding the Seche case. Please retgm»»”‘ T ,
i these with whatever comment is necesssry \aq tg thefr » \
4y handling. Your letter of Auguat 27 returpin& the T4 i
i ) earlier correespondence in this metter has\Qeen \943
racelved. . y
/ﬂ/(/ Respectfully, o

For the Attorney Genersl

ALEXANDEE 4. CAMPBELL
hszistent Attormey Genersl
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The Director, Federal Bureau of Investigation August 16, 1948
A ‘ ‘ SN
Alexander H. Campbell, Assistant Attorney General, AKC1IBH: vng by Y
Crininsl Division L46-28-1941 - ®
Hra. Iva Toguri D*Aquine
Treason _ : -

- S - L p—

Today, I have addressed a requext to the Becretary of the
Army to srrest the subject in Yokyo, and return her to the Port of
8en Francisco on an Army transport which, it is expected, will
arrive in this country on September 21 or September 28, 1948.
In e separate letter, I have requested the Secretary of“the Army
to locate and transport to the United States spproximately
nine Japanese witnesses who are congidered essential for
presentation to the Grand Jury. .Such presentation 1s expected

to begin zlmost immediately after the. defendant's arrival in
this country.

Representatives of the Criminal Division will be in |
touch with you from time to time to make the necessaxry final
srrangenents for the Grand Jury.

cc: Records /

chron.
ir. Hogan
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146281941 . August 16, 1948

FILED
ta "D .
-l ow AUG 19 1948

James . Carter, Esq.
United States Attoraey
Las Angelea,_ Californie

Dasy Hr. Cartaxy

Re: Iva Togurdl
Treason

Refsrence iz made to the ébove entitled prospeciive treabom
preosecution perding in the Department,

The Department acknovledges receipt of end thanks you for
yours of the 4th instant pertuining to the Buresu reports spd

exhibits which are presently in your poaeeasion in connection with
this mattara.

Plensge rest asaured that your ceoperaztion herein is
an;arecm%d by the Department.

Regpectfully;

@W’(/ For the Atbtornsy Genoral

=z

&ssis uant &ttarnéy General.

cc: Records ‘/
chron.
Hr. DeWolfe
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8. A. indretta, Administrative Assistent to June 9, 1949
the Attorney Generil - Attentioni Mr, Pickett

Alexender M, Campbdll, Assistant.Attorney. Gemeral. .. .. AKQ:TD:NHF;J‘:ZZ
W UNITED STATES v. IVA TOGURI D'AQUINO — 146-28-1941 Treason s EZ
Shipment of official recordp , / (t ey
' T
(/\ . - . -
Sl PRI

Authority is requested to have the attached boxes containing
official records to be uged In the trial of the above cage which isg

=t scheduled for July 5, 1949, in S8an Francisco, California, bound with.
o heavy twine to secure samé.
=

It is requested that the two boxes be shipped vio. g 88 to the
following address as soon a8 possibles

Thomas E. PeWolfe, Esquire
Special Assistant to the Attorney General-
¢/o United Btates Attorney
SAN FRANCISCO, California.

CC:\IRecords

Chrono

Andretta

Franke

Int. Security Section
Defiolfe

oo
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1116-28-19kY Juna 7, 1949 | -‘ -
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A d

Frank J. Hennassy, Esquire ' b i
United States Attorney. .
San Francisco, California

Dear Mr. Hennessy: ‘ h

Rat United States v. Iva Toguri DfAquino -
Treason

Refersnce is made to the above entitlad oriminal
treasori prosecution praesently pending in your District.
Tom DeWolfe of this DMvision is scheduled to arrive in San

Francisco on or about 17, June, to work in connection with
the preparation for and trial of thig cause.

Respactfully,

. .For the Attornaey Genaral
4‘? :

ALEXANDER, M, CAMPBELL . .
Asslatantifittorney General

E l cec: Records /
Chirono '
He

oY
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L e

for.the return. to. washing'

8¢ Lo A);\dretta Administrative Assistant to J'»
the Attorney General
Alexander K. Campbell, Asslatant At.tomey General

‘Griminel Division D h
URITED STATES. v, IVA TOGURL D'AGUINO - Tresson — 1.46..28.191.1 (\ :

Crating_ﬁor shipment; - radio equi@:%

“

In the trial of the above~styled.case. which-is edheduled to begi.n

July 5, 19495 it.wi{ll be necessary to ship certain pileces of radio
equipment to San Franclasco,

Please have the following .mm':ar' shipment via AIR FREIGHT -
FRAGILE - 2 pleces of radio equipmnt as indieated”

an eac}:, to be delivered &om ta Bupply. Branch,-, )

Please have authority gx:emted *’or eh.tpment vin ATR FRELIGHT the
follaning -

FRAGILE - § pieoes of radio eqipment which are e.lrea&y '
I . engased in portable mtitcases and do not
need czrating. .

The above items are to- be &hip esiAIRFREIGH'Tinord&r to arri.ve
in Ban ‘Francisco; California by . -19th oxr 20th, 1949 at which time

the Departaent of Justice attorn :\handling fhe case will have.arrived:
to: rece.Lvef sama. The ‘above packag

Thpmas Es Daﬁolfe,,; ;Es.cg;iré' :
-#pecial: Aasfatent to the’ Attomey Goneral
The Urated~,.s’aates Llory

At +the.clese of the- f"i ""~’9;L%::_La requ.eated that authority be granted

Lany B8 of &ll of the abova e enf, via AIR '
FREIGHT ) T e

APPROVED:

CC:\/Records

Ghrono

Int., Security Section
Mr. -Andretta

Criminal - Room 2213
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AIR HAILL

Frank J, Hanneasy, Esquire
United States Attorney s e
San Francisco, California o

' Dear Mr. Hanneasgy:

Re: United States v, Ivalioguri D'Aquino - Treason

Reference is made to the above entitled treason
prosacution presently pending in your‘district. The Depart-
ment acknowledges receipt of and thanks you for yours of the
25th instant, addressed to Tom DeWolfe of this Division with
which vou enclosed a copy of defendant's motion sseking the
entry of an order directing the issuance of subpoenas to
coartain witnessés resident in the United States. The motion-
is apparently based on the provisions of F. R. Crim. P. 17.

The Department congurs with your view that the motion
-referred‘to has merit and should ba confessed.

: Please kgep the Department advised as to all material
developments that ensue herein.

Reapectfully,

For the Attorney General

- ALEXANDER M. CAMPBELL

f#fg Y "Assgistant Attorney General
cc: Records < A ﬁm
Chrono

—Burfid-apec
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146-28-1941 May 26, 19L9

AJR HATL

et et

Noel L, Story, Esquire
a/o P¥5, GHQ, FEC

AFO 500, c/o Postmastar
San Francisco, California

Dear ¥r. Story:

Re: United 8tates v. Iva Toguri D'Aquino

Raference is made to the above entdtled treason
prosacution presently pending in the HNorthern District of
California at San Francisco. The trial of this cause on its
merits is scheduled to commence on July S. The Departmesnt
acknowledpges recaeipt of and thanks yot for yours of tha 16th
instant addressed to Tom DeWolfe of this Division, with which
you enclosed ona copy each of the depositions of four Japanese
nationals taken on behalf of the defendant herein recently.
The Department will appreciata your continued prompt trang-

mittal of copies of any depositiong that have been or remain
to be taken.

Hegpectfully,

For the Attornmey General

ALEXANDER ¥. CAMPBELL
Asgistant Attorney Oeneral

Ifo 77
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146-28-1941 tay 23, 19L9 . ‘

Noel E. Story, Esquire
c/o PUS, GHQ, FEC

APC 500, c/o Postmaster
San Francisco, California

Lear Hr. Story:

Re: United States v. Iva Toguri D'Aquino

Reference is made to the above entitled treasen
progsecution presently pending in the Northern District of
California. The trial of this cause on its merits will
commence July 5, 1949, at San Francisco, California.

‘The Department acknowledges receipt of and thanks

- : you for yours of the Sth instant, addressed to Tom De¥olfe
/{b}) of this [ivision, with whioh you enclosed one copy each of
/‘ depositions of eight witnessea recently taken by counsel for
the defendant herein, in the Orient. It is noted that five .
}:}} othar depositions on behalf of the defendant have been taken

and will be forwarded shortly to the Department. The Depart-

ment would appreciate the prompt and expeditious tranamittal
. hare of coples of all degpositions taken for and on behalf of

the defendant, so that the preparation of this cause for trial

W ray go on as scheduled.

Please keap the Department advised as to all material
your endé :
Raspectt‘ully,

For the Attorney Gensral

ALBXANDER M. CAMPBELL
Asgistant Attorney Qeneral
cc: Recorgs

Chrono
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16-28-1941 | Hay 23, 19L9
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ATR MAIL

Frank J. Hennessy, Esquire N
United States Attorney .
San Francisco, California

Dear Kr. lennessys

Re: United States v. Iva Toguri D'Aquino R

Reference 18 made to the above entitled treason prosecu-
tion presently pending in your jurisdiction. You will find enclosed
herewith copy of a letter dated May 13, 19L9, from Wayne M. Collins,
Esquire, Counsel for tha defendant, herein,to Tom DeWolfe of this

Division, together with a copy of the enclosure therein referred to.
The enclosures are self—explanatory.

It i3 understood that Mr. De¥olfe had previously advised
Mr. Collins orally that the Covernment would not require the document
in question to be certified if the defense disclosed to Mr. Defiolfe
the original letter emanating from the Department of the Wavy which

‘ forwarded to Collins the alleged Navy “citation" referring to defend—
1?;5’ - ant. It is likewise understood that Mr. DeWolfe advised Mr. Collins
,/// orally that the document.in question was undoubtedly inadmissible in
/7k avidence and that the Government at the appropriate time would, among
other grounds, object to the introduction of the same for the reasons

i%;%, that it was incompetent and immaterial.

- The Department wishes to abide by Jr. DeWolfe's agreement and
if the "citation" referred to is offered by the defendant at the trial
' on the merits, the Government will interpose no objection thereto on
the ground that the same 18 not properly authenticated or certified
under appropriate Federal statutes and Rules of Criminal Procedure for
the United States distriot courts. The CGovernment will, however, object
to ths introduction of said document in aevidence on the grounds that the
- game has not beem properly;identified is immatarial, irrelevant and in-

competent, and on the furtha®. ground that the sams is hearsay.
requested to noti

this matter.

You are
_ﬁoun ior Lollins of the Government's position in
& : _

N

Please keep tha’Depabtmnnt advised as to all material develop-
ments that énsue herein. ﬁ.ﬁ %

gesp@ﬁﬁﬁully
‘Records.Z—— _ For Qﬁo Attorney General
‘Chrono

e x/

ALEXARDER M. CAMPBYLL
Assistant Attorney General

Bnclosure No. 203912

7
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May 18, 1949

AIR MAIL

Frank J. Hennessy, Esquire o
United States Attorney B
San Francisco, Califormnmia

Dear Mr. llennessy: : -

Re: United States v. Iva Toguri D'Aquino

Reference is made to the abova entitled treason
prosecution pressntly pending in your jurisdiction. You will
find enclosed herewith copy of a letter from this Department
to the Department of the Army under date of May 18, 19L9, con-
cerning the personal attendance at the trial on the merits herein

of certain aliens as Government witnesses. The enclosure is self-

axplanatory.

Raspaectfully,

 For the Attorney General

ALEXAKDER M. CAMPBELL

Assistant Attornesy General
Enclogure Ho.

203911

cc: Records«——
Chrono
Ouu=p4Feor—
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Dr. Dallas D. Irvine

Director, Photographic Records Diviaion
The Hational Archives
¥ashingten 25, D.C.

Dear Dr. Irvine:

Re: United States v. Iva Toguri DfAquino -
Treason :

Reference is made to my letter o you dated March 131,
1949 concerning acetate recordings of the abovenamed dsfendant's
broadcasts over Radio Tokyo on the Zero Hour during the war. In

.addition to the dates listed in my previous letter, we ars also

interested in the broadcasts of August 12, 19LS and Auvgust 1,

1940, as well as one recording of the Zerc Hour in your posses—
sion which bears no date,

It will be appreciated if you will deliver the three
racordings listed above as well as those mentioned in my letter
of March 11, 1949 to the bearer of this letter, who will exacute
& recaeipt therefor. It is desired that this Department retain
custody of all these recordings until the completion of tha

trial which is scheduled to begin at San Francisco on July 5,
9h9.

Respectfully,

For the Attorney Gensral

ATEXANDER M. CAMPBELL
V// Agsistant Attorney General
cc: Records
Chrono '
Hogan
—Our—f43e,

/77 |
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’ Mey 1z, 1949

VIA AIR MAIL >

Roel E. Story,. Esquire

c/o PMS, GHG, FEC

APQ 5900, ¢ Postmaster o
San Francisco, Celiforniea oo T

My dear #r. Story:
Ee: United States v. Iva Togurd D'Aquino

Reference is made to the above entitled treason
prosecution presentiy pending in the Northern Distriot of
California. The Department acknowledges receipt of and
thanks you for yours of 29 4pril, addressed to Mr., Tom
De¥olfe of this Division, with which .you enclosed one .

/ copy each of -defense depositions of nine aliens presently
&' resident in the Orient.
8 ’ It 1s noted that associete counsel for the defendant
75/ , in the Orient estimates that approximately twenty more

depositions remain to be tzken in the Orient by and on be-
) half of the defendsnt herein. It s reguested that you
7} ' forward to ¥r. DeWolfe and/or the Depertment by air mail

copies of such additional defense depomitions as are taken

in the future immediately upon the transeription and
correction 01‘ the same. ‘

I.t is Wed that t.he trial date herein of July 5
stend.

p &31:, " . Respectfully
F ” : ’
/ 452}527\?4 s B
g 51«: Vre _4’.{) e - For the Attorney General,
gy ¥ o Mg e .
T ey ‘9 N .,"__~= Ve &é';\ ’
L P ‘é
ALEXANDER M. CAMPBELL
e cc: Records Assistant Attorney Genersl
o ‘ Chrono )
DeWolfe

WY
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ATR MAIL SPYCIAL DELIVERY

Frank J. Hennessy, Fsquire
United States Attorney .
San Francisco, California - )

Dear ¥r. Hennessy:

Ra: United States v. Iva Toguri D'Aquino -
Treagon .

Reference is made to the above entitled treasen
prosecution presently pending in your district, The Depart-
ment acknowledges receipt of and thanks you for yours of the
Lth instant addressed to Tom DeWolfe of this Division, with
which you enclosad copies of a defensa mgtion for an order
directing the issuance of subpoenas, which motion has jJjust
been served upon you by counsel for the defendant herein.

It is the view of the Dgpartment that defendant's
motion for the antry of an order directing the issuance of
subpoenas to witnesses resident in the United States is for
the most part in compliance with F. R. Crim. P. 17 and that
the same may ba confessed by the Government in its entirety.

Plaase keep the Department advised as to all material
developmants that ensue herein.

Respactfully,

For tha Attorney General

ALEXANDER M. CAMPBELL

) Assistant Attorney General
cc: Records. —
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Frank J. Hannessy, Esquire
United States Attorney
San Francisso, California

Dear MNr. Henhassy:

Re: United Statea v. Iva Toguri D'Aquino

Refarence is made to the above entitled treason
prosacution presently pending in your Jjurisdiction. It is
noted that the trial date of this cause has bosn continued
to July-S, 19L49. You will find enclosed herewith.a copy of
the Department's letter under even date to the Secretary of

A% the Army requesting that. arrangements to transpori Government
’//,//// witnesses herein to the United Stateg for arrival in the Port

of San Francisco on Hay 2 be deferred for the present. The
enclosure is self-explanatory.

&9,2%{1 ’ Please keep the Department advised as to all material
devalopments that ensus herein.

Réapectfully,
ng\ For the Attornsy (General
( ALEXANDER M. CAMPBELL

Asaistant Attorney General

¥nclosure Ho.
203922
cc: Recovds L&——— L -
Chrono : e e T
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"appl:Led by the -courts in declda.ng 'the -adm:.ss:.bﬂ;ﬁy of" rad:.
broadcasted messages. _/ The reason . for thi

-See/'z‘(:.gmore ‘on Ev1dence s Bd Ed (1940) ,
T Radlo 362 364 where 11: is stated 'bhat-




seen speaker.

: 1. The Speakzer Must be Identlf:a_ed.

“problem in both instances is the Same , 1 € the identity of en un~

State'nents made by a.n unseen speaker are admlssn.ble in’ A

_/ (Cont'nd)

of the physical and mechanical laws governing radiey it~
would seem that if a wibtness testifies that he adjusted
the dials of his receiving set to the point at which

due to the frequency assigned to it, the station in
question should be audible there is an inference that’
the station heard is the one "dialed.! Also, in view of
the Commission's regulations requiring the regular
announcing of call letters, (General Order No 8 (1931)

1 Jour. Radio law, 74). it is submitted that the hear—
ing of the call letters of a given station, when the
dials were set at its frequency, should be the equivalent
of the answering and admission of identity by the person
called in the telephone cases. Whether this can be
extended to allow identification of the individual.
speaker seems more doubtful. If this voice is not
recognized by the identifying witness, the identifica- -
tion is being made, not by the witness or his ‘oestmony,
but solely by- the hearsay statement of the announcer.
This would seem to be sufficienttoicause its rejection.
It is, therefore, possible that, where it is necessary
to identify the particular Speaker » testimony, such .as
that suggested above,. should be given to identify the - .
station over which the" language was heard. .and the - other
testimony be given to prove that the parficular Speaker
was broadcasting over. that, _station at the time in.~ .
question. (Thasmuch as)all broadcasting stations are noéw
required to keep regular program logs: General Order

No. 106, (1931) 1 JOURNAL OF RADIO IAW, 73; it would seem
prooable that this log, properly authentlcated would be
admissible to prove the identity of the speaker over

a certain station at-any certaLn time, on the basis of
_bemg an entry made in the regular course of business.)
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evidence, unless otherwise objectionable, pronded the identity of

the person whom the witness heard is satisfactorily established. 2/ |

Whenever the statements made are to be attributed to a particular

person, the speaker must be identifiede. This can be done by -e:ubhe.i‘ :

d:rect or circumstantial evn.dence. 3/

2; What Qqnstltubes Su_fﬁclent Identlflcatlon for Adm:Lss
bility. . i .

One court has said that "when relevancy of evidence of
spoken words depends on the identity of the speaker, the question
in the first instance is for the court to decide; far it is glways
a question of law whether there 1s any evidence @f 1dent1tyj The -
question of its sufficiency is for the jury.t/ It is well settled
that whether or mot the identity is established with reasonable

certainty is a question of fact for the Jur'y, provided there is
some evidence to establish it. 5/

2/ Merribh v. U. S., 264 Féd. 870; W. B. Chubb Co. v. Sadler, 28

. Fed. 710; Wallace v. U.S. 291 Fed. 972; Robilio v. U. S. 291 Fed.

975; Am. & B. M:f.‘g. Corpe ve New Idria Qulcks:leer Min. Go., 293 Fed.
509; lewis ve U. S., 1L F. (24) 745, The Frederick Luckenbach,
15 F. (2d) 241. See Note 71 AIR 5,10 and 26 Georgetown Law

Journal 162

Y. See Smavak v. Segusse, 91 N.J. L.5'7' 'In Andrews v. U.Se ‘78~-=
Téd. .(24) 274, 275, the .court said that M. . o in order to we
render testimony detailing a telephone conversation competent it -
is necessary to supply some evidence of the person-with whom the
conversation is alleged 40 have been had. However, recognition of
the voice is not nécessary to such identity.” Iike any other

ordinery fact, it may be establa.shed by d:.rect ev:l.dence or. by
clrcumstances., .

L/ -People v. Ié'Donam, ;1765'N.‘Y._-Supp. 41, 144. ‘ .

5/ See Notes 71 AIR 5, at pe 10, 105 AIR 326,




Identlflcatlon ‘of .the speaker as a cer’cam person by actual

recognition of his voice is always sufficient. 6/ This method rests o

on the same basis as identification by~ sight and the witness need

not swear to absolutely-certain recognitione In the case of U.S. - '

v. Basterday 57 F. (2d) 165, where 'the witness went no further ’cha.n

4o say he thought the voice was that. of a certain person, a ruling’-

that the statements of the unseen personrwere-admissible was held -
propers 7/ In.People ve Dunbar Contracting Co., 215 N.Y. 416 with
an opinion by Cardozo, J. the witness' opinion, guess, or best
judgment was held sufficient certainty of recognition. On this
basis, what the unseen speaker has said could always be put in
evidence by the device of the witness' opinion on the matter of
voice. 8/ Tt would then be up to the jury to handle the  problem<™

If one hears a voice he has formerly been acquainted with,
there is no question. If, however, one hears a voice over .a -
mechanical apparatus, and later upon meebting a man and hearing his
voice, realizes it was that person's voice he heard, this would be
sufficient identification for admissibility. 9/

67 New York Life Ins. Co. v. Silverstein, 53 Fed. (2d) 986. See also
Tord Electric Co. ve Horrill, 178 Mass. 304; Dorchester Trust Coe. V.
Casey, 268 Mass. 49, 495.

"9/ Tn U.S. v. Basterdiy, 57 Ped. (2d) 165, the witness stated that

"he thought the voice Greenhaus'.*® Judge L. Hend said that "thls
was enough to admit the testimony, for it was for the jury to dec:1de
how much welgh’c to give it." See also ’T.L AIR 42 and 105 AIR 3354

_/ It is a matter of common knowledge that a man's voice frequen‘bly N
sounds much different over a telephone and often mistakes are ‘made as

to the voices of closest acquaintances. It may be noted that itiis’:
not real]y the voice of the other party that is heard, but a
mechanical reproduction of 1t. ‘

9/ Notes 7L AIR 35 and 105 AIR 333. People v. Dunbar Contrictihg -
Co., supra; People v. M'Donald, supra; People v. Strolle, 191 N.Y.
42, This is important because winen. recordings are avallable,

voice expert not previously acquainted with the voice of the party -
chgrged can acquaint himself withdibtiand then listen 16 the records.

"This shoild enable him to give testimony as to whether or not the

voice recorded is that of the party charged.

See 7 Wigmore on’
Evidence, 3d, § 2157, p. 625, footnote 1. )

PER
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The fact that the unseen spsaker has made representabions
as to his own identity is not sufficient identification to make
vhat he said admissibles __/ This in connection with other cir-’
cumstances. may,” however, be enough. 11/ In the .absence of vome
recognition, the identity of the speakex may be proved by the -
varient circumstances of the individual case occu.rring before or
ai‘ter the conversation. ]_,_'2_/

However identification is made it must be before the
statements of the unseen speaker are offered in endence. 13/
. 3 Jp—— 5

e Ade.SSleIJ_'L‘by of the Record:;_nc,s.

Recordings of what the unseen speaker has said are . _
-admissible once he has been.identified because such a record -
reproduces the statements ag they actually were uttered and
nothmg is left to memoxy of the m_tnesses or to 'bbe personal

10/ See 66 United States Taw Reve 2795 9 Virginia Law Review 446;

7 Wigmore on Evid.-3d BEd. § 2155; Van- Riper v+ U.S. 13 Fed.(2d).
961, at pe 968; Comi. v. Harris, 232 Mass. 588; Lerner v. Mass.
Bonding & Ins. Co., 238 Mass. 80 Hirsch v. Sherman, 205 N.X.
Supp. 434; Citrin v. Tousen, 102° N.J.L. 368. .See also Andrews V. .
U. .y 78 Fed. (24) 2'74., 275.

___~/ See Andrews v. U. S., 78 Fed. (2d) 274, 275; Van Riper v. U.S.
13 Fed.(2d) 961, 968; and State v.-Duffy, 179 Minn. 439. Where no
testimony is avaﬂ.able ‘as to the .actual recognition of the voice’

_ heard, the fact that the party charged has identified himself S
durmrr his broadcast plus testimony to the effect (1) that the party

charged’ actual]y made broadcasts over -a particular station, (2)
‘that no other person by that name made such broadcasts over that
particular station and (3) that it was that par’c:x.cular station
which was being recelved at the time the person identifying
h_unse]_‘f as the party charged was heard, should-'make the record-

ings admissible. See also 78 Unlversn.ty of Pennsylvania Ilaw
Reve. 429. o

12/ Andrews v. U.S. ‘7$ Fed.(24d) 2’74, 275; 7 Wigmore on Evidence,
334 Ed., B 2155, p. 6ZL7 cases cited there in footnote 4.

_1_,2/ .See Comm. v."'Gettigan, 252 Mass. 450, 462,

£ .
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;f_‘actor involved. QA/ The persons making the record;l_ngs: ﬁmst: appear
as w:.tnesses and authentlcate the records telling exactly how they

.-g:‘lf’» .

. : -

R AT

-

14/ Commonwealth v+ Clark, 187 Atl. 23'7, See also Boyne C.Ga & ARe
Co. V. Anderson, 146 Mich. 328; Note 84, R.A. {N.S. 306.) Iwo
possible theories under which these I‘eCOI‘dS might be admitted into
evidence are stated in 8 University of So. Calif. Law Review 334:

H

(1) It is possible that they might be identified: —+ 7
by the operator and be admitied somewhat as a photograph
is admitted. A photograph is a witness' pictured
expression of the data: observed by him and, by this. means,
communicated to the tribunal more accurately than by wordse.
(Wigmore on Evidence (2d Ed. 1923), 93 8 792) Similarly,
a dictagraph record is a witness' recorded expression of
the data heard by him and thereby communlcated more
accurately than by words. This reasoning, however, may
be criticized. Photographs are admitted into evidence
upon the theory that a verbal descr:.p’c.lon by a witness
always would be less effective than a pictorizl com—
munication of what he saw, (State v. Knight, 43 Me. 11
(1857); Baustian v. Young, 152 Moe 317, 53 5. 921,

) 75 AM St. Rep. 462 (1899); Hampton v..Norfolk & W. Ry.,

¥ .. 120 N.C. 534,27 S.E. 963, 35 L.R.\. 808" (1897),

: Wigmore on Evidence (24 ed. 1923), 89:8790.) ~whereas

it may well be argued that o dictagraph record would -
not serve to improve a witness' version of a-conversa-
tion, provided his memory was good.

{(2) Thus a more logical basis for the use of d:1.c—

. tagraph records would seem to.be as an aid to the

- memory of the witness. Most Jur::_sdn.ctlons make a

distinction between. “presen‘c memory revived®: "and "past
memory récorded.t (2 Wigmore on Evidence (2d ‘éd. 1923) s
2, 8 725.) Under the doctrine of "present memory re-
v1ved " any stimulus may be used to revive the recollec- -
tion of the witness, as the court is concerned ma:\.nly e
with whether or not thé witness now remembers. ~(Neff v. Neff
96 Conn. 273, 114, Atl. 126 (1921) -Sagers V. International
Smelting Co., 50 Utah 423, 168 Pac. 105 (1917); ‘Folson V.
Apple River Log—Drlmg Co.s, 41 Wis. 602 (18‘7’75 The




- Were madee 15/

Q&/ Con‘b'd. .
PO h

. witness therefore might be -allowed to revive hisg memory -
" by having.the record played to -him through earphones.
Under the doctrine of "past memory recorded," the memo-
randum must meet specific requirements, These require-
ments clearly are satisfied if the witness himself made _ .
the memorandum contemporaneously with the events (Sée
Maxwell's Exers. ve. Wilkinson, 113 U.S. 656, 5 Sup. Cte.
691, 28 L. BEd. 1037 (1885); Putnam v.’ Tnited States 162
.S 687, 16 Sup. Cte 923, 40 L. Ed. 1118 (1896); 2 -
Wigmore on Evidence (24 ed. 1923), 20, ‘B 845, Hutchins &
Slesinger, Some Observations on the Iaw of Evidence-—
¥emory, 41 Harve L. Reve 860 (1928)). Then, nommally,
the witness is allowed to read from this memorandum.
(Phoenix Ins. Co. v Public Parks Amusement Co., 63 Ark.
187 37 SW. 959 (1896); Cobb v. Boston, 109 Mass. 438
(1872); Halsey v. Sinesbaugh, 15 N.Y. 485 (1857); Peck v
Valentine, 94 N.Y. 569 (18845 Bryan v. Morning, 94 N.C.
687 (1886); 2 Wigmore on Evidence (24 ed. 1923), 33 § 754.)
B : However, there are some jurisdictions that hold that the
| 4 . hemorandim itself may be introduced into evidence, because,
' S logically, all that the witness could do would be to .
repeat, word for word, what was said in the memorandum.-
(State v. Brady, 100 Towa, 191, 69 N.W. 290, 36 L.R.A.° 693
(1897); State v. Iynde, 77 e, 561, 1 Atl. 687 (1885); 2
t‘figxnore on Evidence (2d ed. 1923), 33, § 754.) A dicta—- .
graph record is one method of making a memoranduvm. . If @ -
the analogy of a written memorandum is to be carried’ out,
‘the witness, in the former JllI‘lSdlC‘blon, ‘might be per—
nitted to repea’c word for word the conversation of the = -
record as heard by him through the ear-phones; and in the

latter jurisdictions by aJ_'Lom.ng the record to be played 4
“to the jurorse)

»

r2

15/ There should be testimony to the effect that -

1. the receiving sets-used were capable.of neproducmg
effectively utterances stating from the place where
the party charged alleged]y 4did his broadcastlng,

2. the dials of these recdiving sets were adjusted to
~the frequency at which the particular station used

. by the party charged was audible,



.Wigmore beliaveé that recordings of radio broadcast - -
messages would be admissible and he- suggests that they be used

g_j/ Cont!d. o - v
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" 3 the call Jetters of that particular sfation were
heard

4 the message recorder followed after this station
identification. ’

Wigmore in writing en this subject stated (7 W:Lgmore on L
Evid., 3d L«d., Sec. 2157): _ ,

It is Ob'V'ZLOllS 'bha’o the - ‘braBSm:Lttmc' process itself
presents at least four elements of Tact, viz. (1)Ithat -
the party charged spoke the words at a certa:.n time into
a microphone, (2) that the sending apparatus was capable
of effective transmission to a particular spot,. (3) that
at that spot was a receiving apparatus capable of effective—
ly reproducing the utterances starting from the sending
apparatus, (4) and that at the receiver a witness heard,
reproduced at the time in guestion, the words uttered
_ : into the microphone. (5) There is:indeed logically
i _ ' involved a fifth element, viz. that, at.thetime and’ plac;e
TN of receiving, .no- ‘other person as . speak:«_ng “into snother

microphone . impersonating the party charged, but this is
presumably impPacticable :Ln the state of ’the art. -

There arée therefore two evn.den’clal me’chods con—- -
ceivable, (a) the strict method of evidencing each dlstlnct
element of fact by appropriate evidence, (b) the hberal

method of taking a short cut and accep’omg everyday
exoerlence.a

S

. (a) By.*-’the »strict‘method, a witness pre'sent aLt tﬁe
broadcasting station would testify to seeing and hearing:
the party A Speak certain words into a microphone at a
certain time; another qualified witness would testify o
to the mechanism, the wave-length, etc., of the: broad~ ‘ ' i
casting apparatus; another quah_fled withess would ™~ |
testify gimilarly to the condition of the recelnng L
apparatus} and a witness would testify to hearing words‘ g
of identical tenor with those uttered. Needless to say,
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wherever: possn_ble “for the purpose of reducing the chances of error R
in l:n.s‘oeniﬁ ‘and also.of increasing the items of identity of the .
utterer.. « o ot 16/ "The phonograph record [of a radic-broadeast = R
message m:l.l" says ngnore Ureproduce the intonation and proaunciation . -
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such complbe*be 'bestmony would usua]_'!y be impracticable
+to obtain.

Wigmore further states that the liberal method is pra;i:/‘Lcable
and that it is accurate enough to justify a court in accepting it. In
fact, in his opinion theé liberal method wauld be the same as that used
in the case of reply telegram and reply telephone. By -such a liberal i
method, the usual experience of everyday lifé would be accepted by the -
court as sufficient evidence. That is, in everyday experience when a
person hears on his receiving set a speech purporting to come from
a person at a particular radio station, it is well enough krown that

there was’ such an utterance in that station at that moment, Wignmore
says:

e o .« When M in Georgeville, Indiana, hears on his
receiving set a concert purporting to be played by the
Philharmonic Orchestra led by Krause in Jersey City,
we know well enough that there was such a concert there
at that moment. This experience s is general enough and
) accura‘be enough to justify the Court in accepting it as
the Pasis for: admitting testimony by M to what he heard.
- In such cases, ii there has been impersonztion or mis-~
. understandmg, it iis readily practicable for the party
charged to produce the exonera‘blng evidences.

~ (e) If the liberal method be used, it may be
-strengthened by corroborative evidence based on the
~ -principle well-recognized for. handwriting testimony
- (ante, Sec e 702), i.e. by calling witnessess who have -
'.{gcted upon former similar utterances hearde. See aJ.so
- 1 Journal of Radio Law 362, 364; supra footnote 2.

%

L5/7 Wigmore on Evidence (3d ed. 1940), 625, 8 2157. ‘ N
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vpecu];x.ar to the party charged; witnesses may then be called who are
"acquainted with his voice~style.® 17/ This aids.in identification
oi‘ the speaker which is -a necessary prerequ:Ls:.te for admlss:_b:.llty.

o 4. Use of Recorda.ngs in a Treasen Trial.

" Tt has been shown that. ft‘ecordn_ngs of a radlo—broadcasted

message can.be admitted in evidence if the speaker can be identified. . . :

To use these recordings in a treason triil case, however, presents )
a special problem because "the constitulional requ:lremen‘o in effect '
is one of direct rather than circumstantial evidence.t 18/ Therefore
in a treasen trial if the substance of what the alleged traitor said
is to be shown by a recording of .a radio-broadcast as proof of the

overt act it would be necessary to have two witnesses testn_fy that
the voice heard is that of the par’oy cha.rged. '

T.f ‘however, the overt act is proved accord:x_ng to the
const-i‘butlonal requz.rement and the recordings are to be used to .
show adherence. to the enemy, two witnesses would not be required
to identify the voice. For the majority of the court in the Cramer
case held that "It seems obvious that adherence to the enemy, in -the
sense. of a dlslpyal state of mind, cannot be, and is not required
to be, proved by d$sposition of h“o m_tnesses .“ _]_.9/ Accordingly

17/ 7 VWigmore on Evidence (3d ed. 1940), 625 8 2157. Wigmore goes
_.on to say that this expedient was employed by U.S. Atty. in a trial

in the District of New Mexico. He' does not ‘citethe case: 3 anparen’oly
it was not reported.

18/ Cramer ¥. U.S. 325 U.S. 1.

19/ TIn spite of those clear words of the court, there might be
gsome doubt as to whether or not two witnesses .are required to show
“adherence" because the court subsequently seems to contradict. -
itself by saying that “"Every act, movement, deed, and word of the
defendent charged to constitute treason must be supported by’ the _
testimony of two witnesses%®. Justice Douglas in the minority opinion .
recognized this seemingly “contradiction in terms': and stated:

To say that the  treasonable purpose with which the
. accused ‘'committed the overt act may be inferred from
related events proved by a single witness, and at the
same time to say that so far as they show -the treasonable
character of the overt act, they must be proved by two
witnesses, is a contradiction in terms. The practical




